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INTRODUCTION 

In 2000, Congress authorized the acquisition of the Baca ranch in northern 

New Mexico from its private owners to create the Valles Caldera National 

Preserve (“Preserve”).  Valles Caldera Preservation Act, Pub. L. No. 106-248, 114 

Stat. 598 (“2000 Act”).  Congress recognized that the Valles Caldera (or 

“Caldera”)—a large volcanic crater with volcanic domes and high-elevation 

valleys—is a “unique land mass with significant scientific, cultural, historic, 

recreational, ecological, wildlife, fisheries, and productive values,” including 

“certain features” with “historical and religious significance to Native Americans 

which can be preserved and protected through Federal acquisition of the property.”  

Id. §§ 102(a)(1) and (2), 102(a)(10), 114 Stat. 598-599. 

In 2014, Congress transferred management responsibility for the 

approximately 90,000-acre Preserve from the Valles Caldera Trust to the National 

Park Service.  See Pub. L. No. 113-291 § 3043(d)(1), 128 Stat. 3292, 3798 (“2014 

Act”), codified at 16 U.S.C. §§ 698v-11.  The 2014 Act similarly allows for 

“traditional cultural and customary uses” by members of Indian tribes within the 

Preserve, as well as science and education programs, grazing, hunting, fishing, and 

trapping.1 

                                           
1 “Tribe” as used herein refers to a federally recognized Indian tribe, including a 
tribe specifically referred to as a “Pueblo.”  Puebloan tribes generally share certain 
land-use practices and material culture, but they speak four distinct languages—
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The Caldera is remarkable—if not unique—in its proximity, and importance, 

to so many federally recognized tribes.  The Pueblos of Ohkay Owingeh, Santa 

Clara, San Ildefonso, Pojoaque, Nambe, Tesuque, Cochiti, Kewa, San Felipe, and 

Sandia are located along the Rio Grande River to the east and south, and the 

Pueblos of Jemez, Zia, and Santa Ana are located along the Jemez River that flows 

from the Caldera’s southwest edge.  See App. Vol.3 A355 (Fig. 4).2  Somewhat 

farther away but still affiliated with the Caldera are three additional Puebloan 

tribes (Taos, Zuni, and the Hopi Tribe) and the Jicarilla Apache Tribe, Southern 

Ute Tribe, and Navajo Nation.  See App. Vol.3 A352 (Fig. 3). 

 In 2012, the Pueblo of Jemez sued the United States under the Quiet Title 

Act, 28 U.S.C. § 2409a, asserting that it possesses aboriginal title to the entirety of 

the Preserve and seeking a declaration that it “has the exclusive right to use, 

occupy and possess the lands of the Valles Caldera National Preserve pursuant to 

its continuing aboriginal title to such lands.”  App. Vol.1 A62-63.  In the first 

appeal in this action, this Court reversed the district court’s dismissal of the 

complaint, and held that the Indian Claims Commission Act of 1946, Pub. L. No. 

79-726, 60 Stat. 1049 (“ICCA”), did not bar this action as a matter of law based on 

                                           
Keresan, Tewa, Tiwa, and Towa—and have their own tribal histories and cultural 
and religious practices. 
2 Appellant’s Appendix is cited as “App. Vol._ A___.”  Appellee’s Supplemental 
Appendix is cited as "Supp.App. Vol._ SA___.” 
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the Complaint’s allegations.  Pueblo of Jemez v. United States, 790 F.3d 1143, 

1170-73 (10th Cir. 2015) (“Jemez I”). 

On remand, the district court held a 21-day trial to determine whether Jemez 

possesses aboriginal title to the Preserve.  In a detailed opinion analyzing the 

testimony of numerous expert witnesses and lay witnesses (including members of 

four Pueblos) and hundreds of exhibits, the district court found that, although 

Jemez had used the Caldera in numerous ways from the 13th century up to the 

present, other tribes had also actually and continually used the area for a long time.  

It thus concluded that Jemez failed to prove that its use had been exclusive for a 

long time before 2000—a necessary requirement for establishing its aboriginal 

title.  The district court adhered to that conclusion in a further detailed opinion 

ruling on Jemez’s motion for reconsideration.  This Court should affirm the district 

court’s conclusion that Jemez is not entitled to unilateral control of the Preserve as 

a whole, or to any subarea of the Preserve, based on unextinguished aboriginal 

title. 

STATEMENT OF JURISDICTION 

The district court had jurisdiction under 28 U.S.C. §§ 1331 and 1362. 

This Court has jurisdiction under 28 U.S.C. § 1291 to review the district 

court’s August 17, 2020 Memorandum Opinion and Order—which granted, in part, 

and denied, in part, Jemez’s motion for reconsideration of the district court’s 
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August 31, 2019 Memorandum Opinion, Findings of Fact, Conclusions of Law, 

and Order—as well as all preceding orders in this case.  Jemez timely filed its 

notice of appeal on October 15, 2020. 

STATEMENT OF THE ISSUES 

1. Whether the district court correctly held that Jemez did not establish 

the exclusive-use requirement of its claim of aboriginal title to Banco Bonito, an 

area in the Preserve’s southwest corner, as of 2000 when the United States 

acquired the property to establish the Preserve. 

2. Whether the district court correctly rejected Jemez’s claim—first 

asserted in its Motion to Reconsider—of aboriginal title to features Jemez 

collectively refers to as its “Paramount Shrine Lands” (  

) on Banco Bonito and Redondo Mountain, based on Fed. 

R. Civ. P. 59(e) and Jemez’s failure to establish aboriginal title to the surrounding 

area. 

3. Whether the district court’s exclusion of certain lay oral history 

testimony as inadmissible hearsay was reversible error. 

4. Whether the Indian canons of construction for interpreting federal 

treaties and statutes have any applicability to the district court’s interpretation of 

judicial decisions or evaluation of evidence. 
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STATEMENT OF THE CASE 

A. The law of aboriginal title 

This Court reviewed the law of aboriginal title in some detail in Jemez I, 790 

F.3d at 1152-61.  A tribe establishes aboriginal title by showing “actual, exclusive, 

and continuous use and occupancy for a long time.”  Id. at 1165.  “To show 

‘actual’ and ‘continuous use’ ... Jemez Pueblo must show, as it alleges in its 

Complaint, that the Jemez people have continued for hundreds of years to use the 

Valles Caldera for traditional purposes, including hunting, grazing of livestock, 

gathering of medicine and of food for subsistence, and the like.”  Id. at 1166.  The 

“exclusive” use requirement means that “a tribe must show that it used and 

occupied the land to the exclusion of other Indian groups.”  Id. at 1165-66 (internal 

quotation marks omitted). 

Under the ICCA—which provided broad jurisdiction over legal, equitable, 

and moral claims, see Navajo Tribe of Indians v. State of N.M., 809 F.2d 1455, 

1464-66 (10th Cir. 1987)—the Indian Claims Commission (“ICC”) and courts 

have recognized three limited exceptions to the exclusive-use requirement when 

determining whether to award compensation for the United States’ extinguishment 

of aboriginal title.  See App. Vol.6 A1121-25.  Under the “joint-and-amicable use” 

exception, “two or more tribes or groups might inhabit an area in ‘joint and 

amicable’ possession without erasing the ‘exclusive’ nature of their use and 
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occupancy.”  Strong v. United States, 518 F.2d 556, 561 (Ct. Cl. 1975) (internal 

quotation marks omitted).  Under the “dominant-use” (or “dominated-use”) 

exception, proof of the claimant tribe’s ability to exclude other Indian groups from 

the area preserves its “exclusive” use of the land even if it does not exercise that 

power.  United States v. Seminole Indians of Florida, 180 Ct. Cl. 375, 383-86 

(1967).  And under the “permissive-use” exception, the claimant tribe’s permission 

for another group to use the claimed area for specific purposes—such as for 

trading—may be inferred from the record as a whole.  Strong, 518 F.2d at 572.  

These exceptions have never previously been applied in the quite different context 

of a Quiet Title Act claim.  Even under the ICCA, these exceptions are “rare,” and 

do not apply when an area is a commons used similarly by multiple tribes.  Id. at 

561. 

Historical aboriginal use can cease to be “actual” and “continuous” when a 

tribe voluntarily abandons an area.  Buttz v. Northern Pacific Railroad Co., 119 

U.S. 55, 69-70 (1996).  A tribe’s historical aboriginal use can also cease to be 

“exclusive” because of a decrease in its use or an increase in another tribe’s use.  

Wichita Indian Tribe v. United States, 696 F.2d 1378, 1380-85 (Fed. Cir. 1983).  In 

addition, the governing sovereign can extinguish aboriginal title by “plain and 

unambiguous” action, including “by treaty, by the sword, by purchase, by the 
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exercise of complete dominion adverse to the right of occupancy, or otherwise.”  

United States v. Santa Fe Pacific R. Co., 314 U.S. 339, 346-47 (1941). 

B. Multiple tribes used the Valles Caldera from time 
immemorial through 2000. 

Native Americans have used the Valles Caldera for millennia.  App. Vol.3 

A386-88.  The United States presented extensive archaeological and historical 

evidence that many federally recognized Indian tribes and their ancestors used the 

Caldera during the last 800 years.  See App. Vol.3 A350-406; App. Vol.6 A1001-

27.  Jemez’s Statement of Facts (Opening Brief 3-10) addressed its own use of the 

Caldera but said little about other tribes’ use. 

The district court found that “many Pueblos used the Valles Caldera for over 

800 years.”  App. Vol.3 A413 n.79.  Starting around 1200 C.E., many communities 

of ancestral Puebloans migrated to the Jemez Mountains surrounding the Valles 

Caldera.  App. Vol.3 A361; Supp.App. Vol.2 SA290-91 (Anschuetz Report).  

Ancestors of the Keres and Tewa Pueblos settled to the Caldera’s east and south in 

the early 1200s.3  App. Vol.3 A361; App. Vol.6 A1002-03 (“Zia Pueblo occupied 

the Valles Caldera before Jemez Pueblo.”); Supp. App. Vol.3 SA668-69 (Gauthier 

Rebuttal Report).  Santa Clara’s ancestors built two large villages totaling about 

                                           
3 These early Keres Pueblos included Cochiti, Kewa (formerly “Santo Domingo”), 
San Felipe, Santa Ana, and Zia; Tewa Pueblos included San Ildefonso and Santa 
Clara.  App. Vol.3 A361. 
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3,200 rooms a few miles from the Caldera’s northeast border.  App. Vol.3 A369, 

A371; App. Vol.4 A849.  A Cochiti “confirm[ed]” a “non-Jemez Pueblo village 

just outside the Valles Caldera’s southeast corner.”  App. Vol.3 A377.  Jemez, 

which speaks Towa, dates its migration to the Jemez Mountains to “the late 1200s 

and early 1300s C.E.”  Opening Brief 3.  Ancestral Jemez settled in villages to the 

Caldera’s west and south.  App. Vol.10 A1929 (map prepared by Jemez witness 

William Whatley); Supp.App. Vol.2 SA290 (Anschuetz Report); Supp.App. Vol.3 

SA654 (Anschuetz Rebuttal Report). 

The Valles Caldera was “not a place of year-round occupation.”  Supp.App. 

Vol.2 SA284 (Anschuetz Report); App. Vol.9 A1672 (“ancestral Jemez did not 

establish permanent villages within the caldera”).  But the surrounding Puebloan 

populations relied on its many resources.  App. Vol.3 A368.  The Caldera was 

accessible by following the drainages flowing out of it.  App. Vol.3 A366, A369; 

App. Vol.4 A848. 

 Archaeological evidence includes diagnostic pottery that ancestral Puebloans 

carried with them when they used the Caldera.  Pottery sherds from ancestral Keres 

and Tewa Pueblos predominate in the southeast and south-central areas, but Jemez 

sherds predominate on Banco Bonito in the southwest area.4  App. Vol.6 A1185-

86; Supp.App. Vol.2 SA461-75 (Gauthier Report).  Obsidian traceable to Cerro del 

                                           
4 See App. Vol.3 A342 (Fig. 2) naming landscape features. 
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Medio has been found in archaeological sites associated with many different tribes, 

evidencing widespread travel to the Caldera for this important resource.  App. 

Vol.4 A850-51; Supp.App. Vol.3 SA564-74 (Steffen Report); Supp.App. Vol.3 

SA605 (Steffen Rebuttal Report). 

 Seasonal fieldhouse sites document that Jemez farmed the southwest portion 

of Banco Bonito before 1650, see App. Vol.3 A372-74, App. Vol.6 A1170, when 

“that farming largely or entirely ceased,” App. Vol.6 A1028.  Ancestral Keres and 

Tewa also “possessed high-altitude agricultural skills sufficient to farm within the 

Valles Caldera,” App. Vol.3 A362, and thousands of their fieldhouses have been 

found in the Jemez Mountains near the Preserve, App. Vol.3 A364-65, although 

archaeological surveys have not to date confirmed Keres or Tewa fieldhouses 

within the Preserve. 

 Many tribes used the Caldera during the Spanish and Mexican periods.  See 

App. Vol.3 A407-22.  Notably, “Navajo, Apache, and Ute Tribes grew in power 

during the seventeenth century after adopting an equestrian lifestyle, which 

allowed for an ‘escalation in raiding and violence that … transformed the Valles 

Caldera into a dangerous place’” and decreased Jemez’s access to its resources.  

App. Vol.3 A420 (quoting Jemez expert Dr. Matthew Liebmann).  Navajo also 

camped in the Caldera and worshiped at Redondo Peak.  App. Vol.3 A421.  “The 

Ute Tribe’s aboriginal territory extended into the Valles Caldera.”  App. Vol.3 
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A464.  Jicarilla Apache hunted throughout the Caldera and worshiped on Redondo 

Peak.  App. Vol.6 A1019-20, A1023.  Keres, Tewa, and Jicarilla people continued 

to collect obsidian.  App. Vol.3 A392. 

 After Mexico ceded the area to the United States in 1848, “the United States 

maintained an active presence in the Jemez Mountains,” including an Army hay 

camp in Valle Grande in 1851 and an Army outpost in 1863-64.  App. Vol.4 A827.  

Government representatives observed many tribes within the Caldera during this 

period.  App. Vol.3 A422-27.  The Caldera was then “a thoroughfare that many 

Indian and non-Indian peoples accessed and used.”  App. Vol.3 A427.  In 

September 1863, U.S. soldiers joined with Santa Clara, San Ildefonso, and Ute 

warriors to trail Navajo raiders from the Caldera to Jemez’s village southwest of 

the Caldera (Walatowa), App. Vol.3 A425-26, and in December 1863 joined with 

Santo Domingo warriors to again pursue Navajo raiders though the Caldera, id. 

 In 1860, the United States granted to the Baca heirs an area of about 99,000 

acres encompassing the Valles Caldera.  See Jemez I, 790 F.3d at 1149.  The 

district court found that the private owners imposed “onerous restrictions” on 

traditional Indian activities.  App. Vol.4 A838.  Nevertheless, Jemez continued to 

use the Caldera in various ways (religious pilgrimages, collecting medicinal herbs, 

grazing livestock, and hunting game), id., and other tribes continued to use the 

Caldera “in ways substantially similar to Jemez Pueblo,” App. Vol.4 A850-51. 
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 Use of the Valles Caldera by multiple tribes was documented in prior legal 

proceedings.  In 1951, Zia, Jemez, and Santa Ana filed a joint petition with the 

ICC, Docket No. 137, seeking compensation for the extinguishment of their 

aboriginal title to about 520,000 acres surrounding their villages (outside the 

Preserve) in which they had a “common interest.”  App. Vol.3 A451 (quoting the 

Amended Petition).  The Pueblos established their aboriginal title to part of the 

claimed area and were compensated for the United States’ extinguishment of that 

title through a series of actions it took from 1897 to 1936.  See Pueblos of Zia, 

Jemez & Santa Ana v. United States, 19 Ind. Cl. Comm. 56, 59-66 (1968); United 

States v. Pueblo de Zia, 474 F.2d 639 (Ct. Cl. 1973).  In that proceeding, the 

Pueblos presented evidence of their use of a larger area, including the southwest 

portion of the Valles Caldera.  App. Vol.3 A452-57; Supp.App. Vol.1 SA192-94 

(maps).  A Jemez official (Pat Toya) testified in that proceeding that Redondo Peak 

was sacred to all three Pueblos, that they shared  

 and hunting areas in the Caldera, and that they shared the land equally.  App. 

Vol.3 A453-55.  In addition, “Santa Clara Pueblo and San Ildefonso Pueblo  

at Redondo Peak, and used the surrounding area for traditional purposes.”  App. 

Vol.3 A454.  But the “Pueblos of Jemez, Santa Ana, and Zia chose not to claim the 

Valles Caldera in their joint ICC claim, because they recognized that many Pueblos 

used the Valles Caldera.”  Id. at A457 (referencing the statement of their expert 
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witness Florence Hawley Ellis that “it was impossible to put it into a claim 

depending on sole and exclusive use of lands” because of “some knowledge of 

other Rio Grande pueblos similarly considering the Valles caldera [sic] area sacred 

and of ritual use”); Supp.App. Vol.1 SA222 (the referenced Ellis statement).  The 

district court found “persuasive” Jemez’s position before the ICC that it shared its 

use of land within the Caldera (including a portion of Banco Bonito) with Zia and 

Santa Ana.  App. Vol.3 A456 n.107. 

 Other tribes also claimed compensation for aboriginal lands within the 

Valles Caldera under the ICCA.  Santa Clara claimed that its aboriginal lands 

extended into the Caldera’s northeast corner.  App. Vol.3 A458-60.  San Ildefonso 

claimed that its aboriginal lands extended into the Caldera on the southeast.  Id. at 

A460, A476.  And the Jicarilla Apache Tribe claimed the entire Valles Caldera as 

its aboriginal lands.  Id. at A460-63; see id. at A464 n.112 (“Jicarilla Apache made 

the Valles Caldera a dangerous place for Pueblos into the early twentieth century”). 

 In the late 1970s and early 1980s, many tribes banded together to oppose a 

geothermal development project proposed for the Redondo Creek area north and 

west of Redondo Peak.  App. Vol.3 A464-72; Supp.App. Vol.1 SA201 (map).  An 

Environmental Impact Statement documented many Pueblos’ views that the project 

would adversely affect their religious values, identified Redondo Peak as a sacred 

site visited by many Pueblos, and reported that Santa Clara held religious 
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ceremonies in the project area.  App. Vol.3 A465-66.  In 1981, eighteen Pueblos 

sued the Department of Energy to stop the geothermal project, alleging that “from 

pre-Columbian times to the present, [they] have regularly and continuously 

practiced their respective religions on and near Redondo Peak.”  Id. at A468.  To 

Zia, for example, “  

 

.”  Id. at A468-69 (quoting the Summary 

Judgment Motion); App. Vol.6 A1004 (Zia’s most important source of plants  

); Supp.App. Vol.1 SA202 (Ellis map of Zia locations); 

Supp.App. Vol.1 SA203-07 (Ellis report of Zia and Jemez use); Supp.App. Vol.1 

SA208-28 (similar Ellis report of Zia and Jemez use).  Among the many tribes 

holding Redondo Peak sacred, Jemez, Santa Clara, and Zia continued their 

traditional use of Redondo Peak “to the greatest extent in the modern period.”  

App. Vol.3 A471 (quoting a 1980 Geothermal Impacts Report). 

 Jemez did not assert sole use of the Redondo Peak area in either its ICC 

claim or its geothermal project opposition.  Indeed, as the district court 

summarized the testimony of Jemez’s witness Lois Vermilya Weslowski based on 

her 1979 ethnographic research relating to the geothermal project area, “Jemez 

Pueblo elders historically considered the Valles Caldera as a sacred domain over 

which no single Pueblo or Tribe was the sole proprietor, because ownership was 
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cooperative rather than exclusive.”  App. Vol.3 A396; id. at A396-97; Supp.App. 

Vol.1 SA166-91 (Weslowski report); Supp.App. Vol.3 SA523-32, SA541-45 

(Kehoe Report); Supp.App. Vol.3 SA695-98 (Kehoe Rebuttal Report). 

 Apart from its pre-1650 Banco Bonito farming, Jemez’s use of the Valles 

Caldera has been similar to that of other tribes: “For many centuries, Keres, Tewa, 

and other Pueblo and non-Pueblo Tribes have used the land and resources within 

the Valles Caldera’s interior rim for a variety of activities, including hunting, 

livestock grazing, religious practices, and gathering plants, minerals, and water.”  

App. Vol.3 A368; see also App. Vol.4 A848 (“Since the 1200s,” other tribes used 

the Caldera “in a manner virtually indistinguishable from Jemez Pueblo, that is, to 

hunt, to gather plants, to collect obsidian, and to conduct other traditional 

practices.”).  The Valles Caldera is essentially a “commons” that has been used in 

overlapping ways by many tribes since time immemorial.  App. Vol.3 A396-97, 

A493-97, A529-30; Supp.App. Vol.2 SA328-32, SA403-13 (Anschuetz Report); 

Supp.App. Vol.1 SA130 (former Zia Governor Jerome Lucero testifying that  

 

”); 

Supp.App. Vol.1 SA165 (Santa Clara Pueblo Governor J. Michael Chavarria 

testifying that “all the lands are used in a shared concept”). 
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C. Congress established the Preserve for the benefit of multiple 
tribes as well as non-Indians. 

 After Congress in 1990 directed a study evaluating potential acquisition of 

the Baca ranch, several tribes—including Jemez, Santa Clara, San Ildefonso, and 

Zia—consulted with Congress about their historical and continuing use of the 

Valles Caldera, including Redondo Peak.  App. Vol.3 A473-77.  San Ildefonso 

took the position that, apart from its exclusive aboriginal territory, “‘pueblos have 

shared [the area] since before recorded history’” and that “‘none of this can be 

treated as exclusively claimed by any one of the neighboring Pueblos.’”  App. 

Vol.3 A477 (quoting 1998 Position Statement submitted to Cong. Redmond).  At a 

March 2000 hearing on proposed legislation, Jemez expressed its “support [for] the 

proposed acquisition” and “the concept of multiple use,” but it asked that S. 1892 

be amended to provide it the right to purchase 200 acres “on the top of Redondo 

Peak” to protect its primary shrines.  Valles Caldera Preservation Act: Hearing on 

S. 1892 Before the Subcommittee on Forests and Public Land Management of the 

Committee on Energy and Natural Resources, 106th Cong., 2d Sess. 60, 63-64 

(2000); see App. Vol.3 A478-81.  The Committee amended the bill by adding 

Section 105(h), which prohibited the construction of “roads, structures, or 

facilities” and “motorized access” above 10,000 feet in elevation on Redondo 

Peak—an area of about 2,500 acres—“for Native American religious purposes.”  
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See S. Rep. No. 106-267, at 18 (2000) (Senate Report).  But Congress did not 

accept the specific amendment Jemez requested.  App. Vol.3 A478-80. 

 In establishing the Preserve through the 2000 Act (formerly codified at 16 

U.S.C. §§ 698v to 698v-10), Congress recognized its “remarkable scenic beauty,” 

its “exceptional wildlife and fisheries resources,” its landforms shaped by volcanic 

activity that “provide opportunities for both recreation and solitude,” and its areas 

of “special religious and cultural significance for Native Americans residing in the 

region.”  Senate Report 15.  The only tribe specifically mentioned in the 2000 Act 

was Santa Clara Pueblo, which was afforded the right to purchase a portion of the 

Baca ranch.  See Section 104(g), 114 Stat. 602; see also App. Vol.3 A484 (Santa 

Clara separately purchased an easement over certain land within the Preserve). 

 Determining that it wanted to replace the Valles Caldera Trust management 

structure, Congress repealed the 2000 Act and directed the National Park Service 

to manage the Valles Caldera through the 2014 Act.  See p. 1, supra.  Congress 

directed the Secretary of the Interior to prepare a management plan in consultation 

with State and local governments; “Indian tribes and pueblos, including the 

Pueblos of Jemez, Santa Clara, and San Ildefonso”; and the public.  16 U.S.C. 

§ 698v-11(b)(3)(C)(iii).  While “the laws generally applicable to units of the 

National Park System” apply, 16 U.S.C. § 698v-11(b)(3)(A), the 2014 Act 

prohibits the construction of roads and buildings and motorized access on 15 
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specified volcanic domes above 9,600 feet in elevation, or 250 feet below the top, 

in order to preserve “natural, cultural, religious, archaeological, and historic 

resources,” id. § 698v-11(b)(10).  The 2014 Act also directs the Secretary of the 

Interior, “in consultation with Indian tribes and pueblos,” to “ensure the protection 

of traditional cultural and religious sites in the Preserve,” and to provide “access” 

to those sites “by members of Indian tribes or pueblos for traditional cultural and 

customary uses” under the American Indian Religious Freedom Act, 42 U.S.C. 

§ 1996.  16 U.S.C. §§ 698v-11(b)(11)(A) and (B). 

 Santa Clara, Zia, and Jemez have continued to maintain their interests in the 

Valles Caldera along with many other tribes.  App. Vol.3 A494-567. 

D. Proceedings below 

The Complaint.  Jemez sued the United States under the Quiet Title Act, 28 

U.S.C. § 2409a, claiming that it possessed aboriginal title to the entirety of the 

Preserve and that the United States’ “control[]” and “occup[ancy]” of the Preserve 

since it purchased such lands on July 25, 2000 “den[ied] Plaintiff exclusive 

possession, use, occupancy and control of such lands.”  App. Vol.1 A61-62.  Jemez 

sought as relief a judgment declaring that Jemez “has the exclusive right to use, 

occupy and possess” the Preserve and quieting title to those lands in Jemez.  App. 

Vol.1 A62-63.  In support of its claim, Jemez alleged that “ancestral Jemez people 

were the predominant and primary Native American occupants and land users of 
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the Jemez Mountains, including the lands of the Valles Caldera National Preserve 

and the greater Rio Jemez watershed, over a period of 800 years.”  App. Vol.1 

A49-50.  It further alleged that its aboriginal title had never been extinguished and 

that it had never been compensated for any lands within the Preserve.  Id. at A59. 

Jemez I.  The district court dismissed the Complaint for lack of subject 

matter jurisdiction, holding that Jemez’s claim had accrued as a matter of law 

before August 13, 1946, and thus was barred by the ICCA.  See Jemez I, 790 F.3d 

at 1150.  This Court reversed and remanded, holding, based on the allegations in 

the Complaint, that the claim was not barred by the ICCA, and that the 2000 Act 

did not extinguish any aboriginal title Jemez possesses in the Preserve.  Id. at 

1170-73. 

This Court “express[ed] no opinion on whether, on remand, the Jemez 

Pueblo can factually establish aboriginal possession to the land it claims.”  Id. at 

1163 n.15.  “Whether the Jemez Pueblo can establish that it exercised its right of 

aboriginal occupancy to these lands in 1860 and thereafter is a fact question to be 

established on remand, where it will have the opportunity to present evidence to 

support its claim.”  Id. at 1165. 

Pretrial proceedings.  The parties on remand prepared to present evidence 

of aboriginal use of the Preserve through expert witnesses, lay witnesses, and 

exhibits.  Jemez provided the government with its expert reports, including the 
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276-page expert report of Dr. T.J. Ferguson in which he designated 92 “Places” 

(points, trails, and larger “polygons”) used by Jemez within the Valles Caldera 

based on extensive interviews of Jemez members and published and archival 

information.  App. Vol.9 A1647-1928. 

In August 2018, Jemez moved for partial summary judgment as to Banco 

Bonito, Place 21 (see id. at A1821), and Redondo Mountain, Place 59 (see id. at 

A1859).  The district court denied the motion in March 2019 because there were 

genuine issues of material fact as to whether Jemez’s use of those areas was 

exclusive.  App. Vol.1 A119-21. 

Trial.  Trial was conducted over 21 days from October 29 to December 13, 

2018.  Jemez presented live testimony of four expert witnesses and 14 lay 

witnesses.5  App. Vol.4 A618.  The United States presented live testimony of four 

                                           
5 As noted, Dr. T.J. Ferguson, an anthropologist, testified about Jemez use within 
the Valles Caldera based on interviews and documents.  William Fogleman, an 
analytical geographer, testified about likely travel paths, distances, and times to 
Redondo Peak from historical pueblo locations and current Pueblos using a 
Geographical Information Systems tool.  Dr. Manuel Garcia y Griego, an historian, 
testified about the historical relationship between Jemez and the Jemez 
Mountains/Valles Caldera area between 1541 and the 1960s based on primary and 
secondary sources.  Dr. Matthew Liebmann, an archaeologist, testified about 
archaeological evidence within the Valles Caldera with a focus on Jemez use 
during the period 1500-1650. 

Appellate Case: 20-2145     Document: 010110637425     Date Filed: 01/26/2022     Page: 31 



20 

expert witnesses and nine lay witnesses.6  Id.  Both parties presented additional 

testimony through depositions.  Id. 

The District Court’s 2019 Decision.  In a 528-page decision issued 

August 31, 2019, the district court held that Jemez failed to establish its aboriginal 

title to the Preserve.  App. Vol.3 App.337-602; App. Vol.4 A603-864.  It 

concluded that Jemez had actually and continually used the Valles Caldera for a 

long time as required to establish those elements of aboriginal title and that the 

federal government had never acted to extinguish any aboriginal title that Jemez 

possessed, App. Vol.4 A819-45, but that Jemez’s use was not exclusive of other 

Indian tribes and that no exception to the exclusive-use requirement applied, App. 

Vol.4 A845-64. 

 2020 Decision on Jemez’s Motion for Reconsideration.  Jemez sought 

reconsideration under Fed. R. Civ. P. 59(e) as to four “discrete areas” within the 

Preserve:  (1) Banco Bonito (Place 21); (2) the “Redondo Meadows subarea” to the 

                                           
6 Dr. Kurt Anschuetz, an anthropologist, testified about the traditional occupation, 
uses, and relationships with the Preserve of 18 tribes other than Jemez based on 
archaeological, historical, and ethnographic evidence.  Supp.App. Vol.2 SA233-
457; Supp.App. Vol.3 SA613-665.  Rory Gauthier, an archaeologist, testified about 
Native American ceramic remains in the Preserve.  Supp.App. Vol.2 SA458-93; 
Supp.App. Vol.3 SA666-682.  Dr. Terence Kehoe, an historian, testified about the 
relationship between Native American tribes and the Baca ranch between 1850 and 
2000 based on primary sources.  Supp.App. Vol.3 SA494-561; Supp.App. Vol.3 
SA683-709.  Dr. Anastasia Steffen, an archaeologist, testified about prehistoric 
obsidian artifacts, historic aspen dendroglyphs, and fieldhouse locations.  
Supp.App. Vol.3 SA562-96; Supp.App. Vol.3 SA597-612. 
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west of Redondo Mountain (an aggregation of Places 22, 50, 51, 54, 77, 78, 89); 

(3) the “western two-thirds of Valle San Antonio subarea” to the north of Redondo 

Mountain (an aggregation of Places 23, 30, 31, 32, 33, 34, 37, 41, 42, 43, 56, part 

of 72, 90); and (4) “discrete areas on Redondo Mountain,” including  

on Redondo Peak (Place 19),  Banco Bonito and Redondo 

Mountain (Places 26, 92), and  (Places 25, 46, 49).7  App. Vol.5 

A901-13. 

 In a 192-page decision issued August 17, 2020, the district court reaffirmed 

its decision that Jemez had not established aboriginal title to the Preserve.  App. 

Vol.6 A997-1188.  It held that Jemez properly moved for reconsideration under 

Rule 59(e) only as to Banco Bonito:  Jemez’s motion for partial summary 

judgment had put the United States on notice of a claim to Banco Bonito separate 

from its claim to the Preserve as a whole, but Jemez provided no notice of separate 

claims to the Redondo Meadows and Valle San Antonio subareas or to the smaller 

areas on Redondo Mountain.  On reconsideration, the district court added 77 

supplemental findings of fact, deleted one finding of fact (¶ 168), added 202 

supplemental conclusions of law, and amended three conclusions of law (¶¶ 442, 

458, 463).  It concluded that Jemez had established its exclusive use of Banco 

                                           
7 The motion did not clearly state whether Jemez sought reconsideration as to the 
small area of , some undefined area around it, or the entire area 
Ferguson mapped as Place 19. 
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Bonito prior to 1650, but that its use thereafter was not exclusive.  The district 

court’s ultimate holding thus did not change. 

SUMMARY OF ARGUMENT 

 I. Jemez’s claim to the Banco Bonito subarea is premised on a 

fundamental misstatement of the law of aboriginal title.  A tribe must prove that it 

possesses aboriginal title to an area as of the relevant date, in this case 2000 when 

Jemez claims that the United States interfered with its aboriginal title.  Jemez 

incorrectly argues that once a tribe establishes the requirements of aboriginal title 

to an area as of any time in the past, its aboriginal title continues unless the party 

opposing aboriginal title proves that the tribe thereafter completely ceased all use 

of the area (i.e., abandoned the area) or that a sovereign affirmatively extinguished 

the tribe’s aboriginal title.  Contrary to Jemez’s argument, the district court did not 

invent a new test for “retention” of aboriginal title.  The burden of proof regarding 

actual, continuous, and exclusive use remains on the tribe claiming aboriginal title, 

and Jemez failed to show that the district court’s findings about other tribes’ use of 

Banco Bonito after 1650 were clearly erroneous. 

II. Jemez’s claims to the features on Banco Bonito and Redondo 

Mountain that it collectively refers to as its “Paramount Shrine Lands” fail for 

three reasons. 
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Jemez’s motion for reconsideration seeking to add claims after trial and an 

adverse decision was improper.  The district court did not abuse its discretion in 

refusing to consider under Fed. R. Civ. P. 59(e) Jemez’s belatedly asserted separate 

claims to several sacred features on Banco Bonito and Redondo Mountain. 

Even if Jemez’s separate claims to those features were permissibly asserted 

after trial, the district court properly rejected those claims on the merits because 

Jemez failed to prove its exclusive use of the surrounding area as of 2000, and 

failed to prove that other tribes’ use was subject to its control of Banco Bonito and 

Redondo Mountain. 

Finally, even when the use of each specific feature is considered, Jemez 

demonstrated no clear error in the district court’s findings as to Jemez’s claim of 

exclusive use:   

 

 

 III. The district court excluded a limited amount of oral history evidence 

from lay witnesses as inadmissible hearsay.  Jemez has shown no abuse of 

discretion in the court’s decision to admit hearsay only under the exceptions in 

Fed. R. Evid. 803 or in the court’s application of those exceptions, let alone any 

error that affected a substantial right.  The district court concluded that Jemez 

established its actual and continuous use of the Valles Caldera for a long time as of 
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2000 without considering the excluded testimony.  To the extent that the excluded 

testimony related to other tribes’ use or asserted non-use of the Caldera, any error 

was harmless because Jemez’s expert witnesses were allowed to testify about 

similar statements by Jemez members, among other reasons.  Jemez failed to meet 

its burden to establish exclusive use because of the extensive evidence introduced 

by the United States that other tribes also used the Valles Caldera in similar ways 

to Jemez. 

 IV. Jemez incorrectly argues that the court failed to apply the Indian 

canons of construction—which require ambiguities in treaties and statutes to be 

construed liberally in favor of Indians—when interpreting this Court’s statement of 

the legal standard for aboriginal title in Jemez I and when evaluating the evidence.  

The Indian canons of construction do not govern the interpretation of judicial 

decisions or the weighing of evidence, and they do not favor one tribe over 

another. 

The 2019 and 2020 Decisions of the district court should be affirmed. 

STANDARD OF REVIEW 

 This Court “review[s] the district court’s findings of fact for clear error and 

its conclusions of law de novo.”  Ramos v. Banner Health, 1 F.4th 769, 777 (10th 

Cir. 2021).  When reviewing factual findings, this Court “view[s] the evidence in 

the light most favorable to the district court’s ruling and must uphold any district 
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court finding that is permissible in light of the evidence.”  Id. (internal quotation 

marks omitted). 

 District court rulings on Rule 59(e) motions are reviewed for abuse of 

discretion.  Nelson v. City of Albuquerque, 921 F.3d 925, 929 (10th Cir. 2019). 

This Court “review[s] a district court’s exclusion of evidence under an abuse 

of discretion standard, Cartier v. Jackson, 59 F.3d 1046, 1048 (10th Cir.1995), 

reversing only if [it has] a firm and definite belief that the trial court made a clear 

error in judgment.”  Tanberg v. Sholtis, 401 F.3d 1151, 1162 (10th Cir. 2005) 

(internal quotation marks omitted).  Even then, this Court “will overlook the error 

as harmless unless a party’s substantial right was affected.”  Polys v. Trans-

Colorado Airlines, Inc., 941 F.2d 1404, 1407 (10th Cir. 1991); see Fed. R. Evid. 

103(a) (a “party may claim error in a ruling to admit or exclude evidence only if 

the error affects a substantial right”). 

ARGUMENT 

I. The district court correctly held that Jemez did not establish its 
aboriginal title to Banco Bonito as of 2000, the relevant date. 

 Jemez challenges both the legal framework and factual findings relevant to 

the district court’s conclusion that Jemez did not establish aboriginal title to Banco 

Bonito as of 2000.  Jemez incorrectly argues (at 22-25) that it was sufficient for it 

to establish that:  (1) it held aboriginal title to Banco Bonito between “the early 

15th century and 1650” (App. Vol.6 A1170-71); (2) no sovereign extinguished 
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Jemez’s aboriginal title to Banco Bonito after 1650; and (3) Jemez did not 

completely abandon Banco Bonito after 1650.  The district court correctly 

concluded that, in order to prevail in this Quiet Title Act action, Jemez had to 

prove its aboriginal title—actual, exclusive, and continuous use for a long time—as 

of 2000 when Jemez claims that the United States interfered with its title.  And the 

district court reasonably found as a factual matter that Jemez’s use of Banco 

Bonito decreased after 1650 such that its use was not materially different from 

other Indians’ use—and thus not “exclusive”—during the period 1650-2000.  App. 

Vol.4 A785-88; App. Vol.6 A1001-27.  This Court should affirm the district 

court’s conclusion that Jemez did not prove its aboriginal title to Banco Bonito as 

of 2000. 

A. The district court did not invent a new “retention” test. 

 “It is a matter of common knowledge that in the course of years, and 

especially during the early years of the United States, the use and occupancy of 

land by Indian tribes changed continuously.”  Sac and Fox Tribe of Indians of 

Oklahoma v. United States, 383 F.2d 991, 998 (Ct. Cl. 1967).  Aboriginal title is 

not “frozen” as of the date of discovery by a European nation or as of the date the 

land in question became part of the United States.  Id.  Because of “considerable 

change” in Indian use and occupancy through time, “it is not possible to fix any 
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cutoff date for the establishment of Indian title, except the date” of the event on 

which the particular claim is based.  Id. at 998-99. 

As explained above (at 6-7), historical aboriginal use can cease to be 

“actual” and “continuous” when a tribe voluntarily abandons an area, such use can 

cease to be “exclusive” because of a decrease in its use or an increase in another 

tribe’s use, and the governing sovereign can extinguish aboriginal title. 

A party asserting aboriginal title must prove a tribe’s actual, exclusive, and 

continuous use for a long time as of the relevant date, which depends on the 

specific claim or defense being asserted.  When a tribe claims compensation from 

the United States for extinguishment of its aboriginal title, the relevant date is “the 

date the Indians lose the land through treaty or otherwise.”  Sac and Fox, 383 F.2d 

at 999; accord United States v. Alcea Band of Tillamooks, 329 U.S. 40, 44 (1946).  

When the United States seeks relief to protect aboriginal rights from interference, it 

must prove current aboriginal title.  See Santa Fe Pacific, 314 U.S. at 343 (United 

States had to show that railroad’s rights to land were subject to Walapais’ existing 

aboriginal rights).  Similarly, when aboriginal title is asserted as a defense to a 

federal enforcement action for illegal use of federal lands, the defendant must 

demonstrate aboriginal title as of the date of the asserted violation.  See United 

States v. Dann, 873 F.2d 1189, 1199-1200 (9th Cir. 1989) (Western Shoshone 

Indians asserting individual aboriginal rights to graze livestock on federal land had 

Appellate Case: 20-2145     Document: 010110637425     Date Filed: 01/26/2022     Page: 39 



28 

to show that they “continuously exercised” their asserted rights since they 

established them). 

 In Jemez’s view, once it established aboriginal title to Banco Bonito as of 

1650, the only two ways that it could not hold title as of 2000 were government 

extinguishment and complete abandonment.8  Opening Brief 21, 23.  The 

authorities on which Jemez relies do not so hold.  In Lipan Apache Tribe v. United 

States, 180 Ct. Cl. 487, 491-92 (1967), the ICC had dismissed the tribe’s complaint 

seeking compensation for extinguishment of its aboriginal title on the ground that 

it had no aboriginal title when Texas entered the Union because the Republic of 

Texas had not affirmatively recognized any Indian right of occupancy.  The Court 

of Claims reversed because aboriginal title “does not depend upon sovereign 

recognition or affirmative acceptance for its survival,” and briefly noted that 

“[o]nce established in fact, it endures until extinguished or abandoned.”  Id. at 492.  

The court had no reason to specifically mention that aboriginal title could also be 

lost if the claiming tribe’s use did not continue to be exclusive.  Notably, the seven 

judges who decided Lipan in June 1967 had just decided Sac and Fox in March 

1967, in which they made clear that the elements of aboriginal title had to be 

proven as of the relevant date, not some earlier date.  Sac and Fox, 383 F.2d at 

                                           
8 Jemez correctly states (at 24-25) that the district court concluded in its favor that 
Congress had not extinguished Jemez’s aboriginal title and Jemez had not 
completely abandoned Banco Bonito after 1650. 
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998-99.  Nor do the other authorities on which Jemez relies (at 23-24, 31) squarely 

hold that changes in aboriginal use other than total abandonment are irrelevant.  

See Jemez I, 790 F.3d at 1172 (addressing only extinguishment); United States v. 

Abouselman, 976 F.3d 1146, 1159 (10th Cir. 2020) (same); Santa Fe Pacific, 314 

U.S. at 347, 354 (addressing whether Congress’s 1865 creation of the Colorado 

River reservation extinguished the Walapais’ aboriginal title to lands granted to the 

railroad or whether the Walapais abandoned their ancestral lands to move to the 

reservation). 

 Contrary to Jemez’s argument (at 26-27, 67, 71), Jemez I supports the 

district court’s retention approach.  In the context of addressing the government’s 

argument that the 1860 Baca grant extinguished any aboriginal title Jemez held at 

that time, this Court explained that, on remand, Jemez had to prove continuing 

aboriginal title: 

Whether the Jemez Pueblo can establish that it exercised its right of 
aboriginal occupancy to these lands in 1860 and thereafter is a fact 
question to be established on remand, where it will have the 
opportunity to present evidence to support its claim.  To do so, it must 
show actual, exclusive, and continuous use and occupancy for a long 
time of the claimed area. 

790 F.3d at 1165 (internal quotation marks omitted) (emphasis added).  The Court 

had earlier stated that the 1860 Baca grant was subject to Jemez’s aboriginal title 

“assuming the Jemez maintained aboriginal possession at the time.”  Id. at 1163 

(emphasis added).  The continuous-use requirement is reasonably understood to 
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demand more than evidence of centuries-old use.  See id. at 1166 (Jemez must 

show “that the Jemez people have continued for hundreds of years to use the 

Valles Caldera for traditional purposes, including hunting, grazing of livestock, 

gathering of medicine and of food for subsistence, and the like”) (emphasis added). 

 When addressing the exclusive-use requirement in Jemez I, id., this Court 

cited three cases that evaluated the exclusive-use requirement as of the relevant 

date: 

 First, in United States v. Pueblo of San Ildefonso, 513 F.2d 1383, 1394-95 

(Ct. Cl. 1975), the court held that Santo Domingo satisfied the exclusive-use 

requirement “for a long period of time” up until 1905 when its aboriginal title to 

the area at issue was extinguished by the creation of a reservation exclusively for 

the Pueblo of San Felipe. 

 Second, in Zuni Tribe of New Mexico v. United States, 12 Cl. Ct. 607 (1987), 

the tribe claimed that the United States extinguished its aboriginal title to its claim 

area in New Mexico and Arizona through a series of acts between 1846 and 1946.  

The Claims Court concluded that, from 5,000 B.C. through 1846, Zuni exclusively 

“used the entire claim area for permanent living accommodations as well as for 

life-sustaining activities including farming, hunting, grazing, gathering, 

worshipping, and a host of other activities,” observing that the tribe may also have 

shared additional lands used for religious worship.  Id. at 608.  The court 
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determined that Zuni established its aboriginal title to the claim area by 1450 A.D. 

based on archaeological evidence that the “area was the center of cultural and 

economic activity for the region” and “[o]nly those people ancestral to the present 

Zuni Indians used the area.”  Id. at 614.  Under Jemez’s theory, all Zuni needed to 

prove thereafter was that it never completely abandoned the claim area before the 

extinguishing acts.  But the court continued to evaluate whether other tribes used 

the claim area through the following centuries to determine if the exclusive-use 

requirement continued to be satisfied.  Id. at 617-41; see also Zuni Tribe of New 

Mexico v. United States, 12 Cl. Ct 641, 644-45, 650-53, 661 (1987) (further 

analysis of 1846-1946 use). 

 And third, in Wichita, 696 F.2d at 1382, the Federal Circuit accepted the 

Claims Court’s finding that the Wichitas held aboriginal title to certain lands 

within present-day Kansas and Oklahoma during the 16th, 17th, and 18th 

centuries, and held that the Claims Court erred in holding that they “failed to retain 

aboriginal title to any Oklahoma lands” without citing any evidence that “the 

Wichitas ceased using all this land or ended up sharing all portions of it with 

others.”  The Federal Circuit remanded for a more detailed analysis of both the 
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Wichitas’ continued use of certain areas and the extent to which that use was 

exclusive of other Indian groups.9  Id. at 1382-85. 

 Jemez’s argument (at 26) that “controlling case law” does not require a tribe 

to show “continuing exclusivity,” is refuted by the decisions discussed above.  If 

Jemez were correct that first use prevails unless the opposing party proves 

complete abandonment or extinguishment, Zia would hold aboriginal title to Banco 

Bonito as its use preceded Jemez’s use, App. Vol.6 A1002, continued through 

2000, and no sovereign extinguished its aboriginal title. 

 Jemez similarly errs in arguing (at 21, 23, 29-33) that, even if all 

requirements of aboriginal title must be proven as of the relevant date, the 

government bears the burden to prove that Jemez’s use was not exclusive.  It is 

true that the burden for proving extinguishment by sovereign action rests on the 

party asserting extinguishment.  See Opening Brief 29, 72 (citing Abouselman, 976 

F.3d at 1156, 1158-59).  A tribe claiming aboriginal title has no more ability to 

disprove extinguishment by sovereign action than the party asserting 

extinguishment by that action.  But Abouselman does not address the burden of 

                                           
9 In the fourth cited case, Native Village of Eyak v. Blank, 688 F.3d 619, 621 (9th 
Cir. 2012), Chugach villages sought to enforce their claimed aboriginal hunting 
and fishing rights in the Gulf of Alaska, alleging that they had fished and hunted 
within the area for thousands of years “continuing through modern times.”  
Concluding that their ancestors had not exercised exclusive control over the area, 
id. at 623, the court did not have to address more recent use. 
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proof for the situation here—whether the claiming tribe’s use continues to be 

exclusive in light of diminished use by the claiming tribe and use by other tribes.  

And Wichita is fairly read to hold only that a party asserting loss of aboriginal title 

because of decreased use by the claiming tribe or increased use by other tribes 

bears the burden to produce evidence to counter an inference of continued 

exclusive use from an earlier period.  See 696 F.2d at 1382 (“By not introducing 

evidence to demonstrate how the Pawnee then lost aboriginal title, the government 

failed to counter the Pawnees’ claims.”).  The ultimate burden of persuasion 

remains on the party claiming aboriginal title to prove actual, exclusive, and 

continuous use for a long time as of the relevant date.  Id. at 1385 (“While we 

agree with the trial judge that the Wichitas could not have had exclusive use of the 

greater part of the hunting grounds in Kansas, Oklahoma, or Texas, we cannot 

affirm his holding that the Wichitas failed to establish exclusive use of any of the 

hunting grounds in Oklahoma and Texas.”) (emphasis added). 

 Moreover, Wichita was a case in which the tribe sought compensation under 

the ICCA for extinguishment of its aboriginal title, not a case in which a tribe 

sought exclusive control under the Quiet Title Act to land which Congress directed 

the National Park Service to manage for the benefit of multiple tribes and the non-

Indian public.  Since Jemez seeks exclusive control, it must establish its title under 

the Quiet Title Act.  Block v. N. Dakota ex rel. Bd. of Univ. & Sch. Lands, 461 U.S. 
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273, 287 (1983); accord Kane Cty., Utah v. United States, 772 F.3d 1205, 1211 

(10th Cir. 2014). 

 Jemez’s suggestion (at 34-35) that requiring it to prove its exclusive use as 

of 2000 effectively required it to defend Banco Bonito after 1650 through violence 

against other Indians fails to acknowledge that it is possible to satisfy the 

exclusive-use requirement by dominating other tribes that enter the claimed area 

without actually attacking them.  As explained below, Jemez’s use of Banco 

Bonito was not exclusive after 1650 and it did not establish any of the exceptions. 

B. The district court’s legal standard for determining whether 
Jemez exclusively used Banco Bonito after 1650 was 
consistent with precedent. 

 If this Court decides that Jemez must prove aboriginal title as of 2000, 

Jemez challenges (at 28) the district court’s legal analysis of the amount of use by 

other tribes necessary to defeat a tribe’s claim of exclusive use.  The district court 

explained that the Supreme Court has not required “continuous” wanderings to 

defeat an aboriginal title claim, relying on Santa Fe Pacific, 314 U.S. at 345, in 

which the Supreme Court stated that the Walapais could not establish Indian title to 

“lands wandered over by many tribes.”  App. Vol.6 A1180.  But the district court 

nonetheless understood the Supreme Court to require “some duration to the 

adverse use” in order to defeat aboriginal title.  Id.  It considered the Federal 

Circuit’s statement that “[l]ands continuously wandered over by adverse tribes 
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cannot be claimed by any one of those tribes,” Wichita, 696 F.2d at 1385 (citing 

Santa Fe Pacific), but it reasonably read the word “continuously” not as a 

minimum standard but as a description of the evidence of Osage hunting in 

northern Oklahoma that “[c]learly” showed that the Wichitas did not exclusively 

use that area.  App. Vol.6 A1179-80.  For that reason, the district court discounted 

the Court of Federal Claims’ statement in Alabama-Coushatta Tribe of Texas v. 

United States, 2000 WL 1013532, at *34 (Fed. Cl. June 19, 2000), based entirely 

on Wichita, that there must be “at least … evidence of continuous wanderings.”  

App. Vol.6 A1178-80.  In addition, it does not appear that any difference between 

“wanderings” and “continuous wanderings” was material in Alabama-Coushatta as 

the evidence of Choctaw presence within the Alabama-Coushatta’s claimed 

territory was not strong and could fairly be characterized as “fleeting 

transgressions.”10 

 Jemez seems to endorse the “continuous wanderings” test, but it does not 

explain how the district court misinterpreted the law or why the court’s 

“wanderings for some duration” formulation is necessarily more difficult “to meet 

or apply.”  See Opening Brief 28.  The analysis of exclusivity is unavoidably fact-

                                           
10 Choctaws “may have transgressed the [claimed area] only occasionally.”  2000 
WL 1013532, at *34.  In 1807, a group of five Choctaws possibly entered the 
territory, “suggest[ing] a mere transgression of the area,” and in 1837, another 
group may have made a one-time crossing of the area.  Id. at *34 n.26. 
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specific.  Precedent guides the analysis here by considering the facts of other 

tribes’ use that have been found to defeat the claiming tribe’s exclusivity (like 

Osage hunting in northern Oklahoma in Wichita) and those that have not done so 

(like two uncertain Choctaw sightings in Alabama-Coushatta).  The district court 

reasonably concluded that Jemez’s claim of exclusive use after 1650 cannot be 

sustained in the face of evidence, explained below, that Jemez and other tribes all 

used the Banco Bonito in basically the same way after Jemez stopped farming 

there. 

 Jemez also challenges the district court’s legal analysis of the question 

whether the exclusive-use requirement requires a tribe to “show that it could have 

or did exclude other Indian groups” even if it shows that “it was the only Indian 

group to use the land.”  Opening Brief 27 (quoting App. Vol.6 A1158-59); see also 

id. at 33 (quoting App. Vol.6 A1160).  The discussion Jemez quotes relates to the 

claimed shrine lands, not to Banco Bonito, and we address it below in that context.  

As for Banco Bonito, the question is irrelevant because “[n]on-Jemez Pueblo use 

of the Valles Caldera’s western side and Redondo Peak is well-documented.”  

App. Vol.6 A1176. 

 The district court thus evaluated the Banco Bonito use evidence from 1650 

to 2000 and concluded that Jemez did not prove joint-and-amicable use, dominant 

use, or permissive use.  App. Vol.6 A1183.  The Opening Brief does not clearly 
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challenge those conclusions.  Jemez is plainly not relying on the joint-and-

amicable-use exception as the words “joint” and “amicable” do not appear in the 

Opening Brief.  There is a serious question whether a joint-and-amicable-use 

exception—developed in the context of claims against the United States under the 

ICCA seeking compensation for the extinguishment of aboriginal title—

appropriately applies in an action by one tribe seeking exclusive control under the 

Quiet Title Act, but that question need not be addressed here. 

 The Opening Brief (at 12, 32 n.9, 48, 50-51) asserts Jemez’s “dominant” use 

of the Caldera, but it does not grapple with the high standard courts have required 

for proving that exception.  See App. Vol.4 A846-47, A855-60; App. Vol.6 

A1123-24.  A claiming tribe must show its ability to expel other tribes from an 

area, not just that its members used the area with greater frequency or duration than 

others.  The Seminoles, for example, demonstrated their domination of Florida by 

“simply absorbing … into their own ranks” the “scattered groupings” of other 

aboriginal cultures that infrequently appeared.  Seminole Indians, 180 Ct. Cl. at 

383.  In contrast, the Delaware and Shawnee Tribes failed to establish aboriginal 

title simply by being “predominant in [a] region” that was also used by several 

other tribes.  Strong v. United States, 31 Ind. Cl. Comm. 141, 204 (1973).  In 

affirming, the Court of Claims agreed that their aboriginal title was properly 

restricted “to that limited area of land over which the tribes in question enjoyed 
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exclusive occupancy and control,” within the larger area where they “enjoyed 

‘predominance.’”  Strong, 518 F.2d at 565.  While the Opening Brief (at 70, 73) 

uses the word “permissive” in connection with general statements about the 

Puebloan tradition allowing other tribes to use one’s territory for religious 

practices, it does not specifically argue that the district court misinterpreted the 

precedent articulating and applying the permissive-use exception given the absence 

of evidence that the other tribes traversing the Banco Bonito during 1650-2000 

asked its permission to do so.  See App. Vol.4 A860-64; App. Vol.6 A1124-25, 

A1183.  Because Jemez failed to establish its aboriginal title under either of these 

exceptions, the district court did not have to address what remedy would be 

appropriate under the Quiet Title Act with respect to this federal land that Congress 

specifically directed the National Park Service to manage for the benefit of the 

multiple tribes with continuing interests. 

C. The district court did not clearly err in finding that Jemez’s 
use of Banco Bonito during the period 1650-2000 was not 
exclusive. 

 “Occupancy necessary to establish aboriginal possession is a question of fact 

to be determined as any other question of fact.”  Santa Fe Pacific, 314 U.S. at 345; 

see also Abouselman, 976 F.3d at 1156 (“Whether a tribe ha[s] aboriginal title is a 

question of fact … .”); Jemez I, 790 F.3d at 1165 (same). 
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 Application of the exclusive-use requirement of aboriginal title is necessarily 

a fact-specific inquiry.  Jemez produced evidence at trial about its own use of the 

Valles Caldera, including Banco Bonito, and the government produced evidence 

about other tribes’ use.11  In its 2019 decision, the district court evaluated the use 

evidence for the Caldera as a whole in concluding that Jemez’s use was not 

exclusive.  App. Vol.3 A350-594; App. Vol.4 A845-64.  See, e.g., App. Vol.4 

A856 (“large, ancestral Keres, Tewa, Navajo Nation, and other ancestral American 

Indian groups … surrounded the Valles Caldera, and accessed those lands to hunt, 

to gather plants, to collect obsidian, and to conduct other traditional practices 

beginning in the thirteenth century”). 

 This Caldera-wide analysis provides context for the specific analysis of 

Banco Bonito in the 2020 decision.  App. Vol.6 A1001-27.  The district court 

concluded that the evidence established Jemez’s actual, exclusive, and continuous 

use of Banco Bonito as of 1650, but that, considering all the evidence of Jemez’s 

decreased use after 1650 and other tribes’ use from 1650 to 2000, Jemez did not 

prove that it satisfied the exclusive-use requirement for Banco Bonito as of 2000.  

App. Vol.6 1170-71, A1177.  Jemez fails to show that the district court’s factual 

findings were clearly erroneous. 

                                           
11 Jemez’s expert Dr. Ferguson acknowledged that he did not “make any effort to 
determine how frequently other tribes used any portion of the Preserve lands.”  
Supp.App. Vol.1 SA102. 
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 Contrary to Jemez’s suggestion (at 3), the district court did not find that 

Jemez were “the primary Native American users and occupants” of the entirety of 

“the Jemez Mountains, the Valles Caldera, and the northern Rio Jemez watershed” 

since their arrival around 1300.12  It found that ancestral Jemez constructed villages 

(i.e., year-round settlements) in the northern Rio Jemez watershed to the south and 

west of the Preserve, and thousands of seasonally occupied fieldhouses, most of 

which were also outside the Preserve.  App. Vol.3 A362-63, A366-67, A372-74; 

See App. Vol.10 A1929 (Whatley map); Supp.App. Vol.3 SA600-01 (Steffen 

Rebuttal Report).  Remains of about 100 fieldhouses were found just within the 

Preserve, most of which were occupied during the period 1500-1650, the height of 

Jemez population.  App. Vol.3 A373-74; App. Vol.6 A1170.  According to 

Jemez’s expert Dr. Liebmann, “[f]ieldhouses are small, one- to three-room stone 

masonry buildings built by Pueblo people near agricultural fields.”  App. Vol.8 

A1540-41 (Liebmann Report).13  Referencing Liebmann’s testimony, the district 

court found that ancestral Jemez “occupied their fieldhouses not only for 

                                           
12  And contrary to Jemez’s assertion (at 8) that “only Jemez people have 
constructed structures in the Valles Caldera,” the district court credited evidence of 
shrine structures and Navajo hogans there.  App. Vol.3 A373-74 n.34.  Moreover, 
the remains of structures made of perishable materials are not readily identifiable 
without intensive archaeological investigation.  Supp.App. Vol.3 SA602 n.4 
(Steffen Rebuttal Report). 
13 One fieldhouse was an “anomalous structure” .  App. Vol.8 A1541 
n.13.  Contrary to Jemez’s characterization (at 5), Liebmann did not characterize 
this structure as a “village.” 
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agricultural purposes, but also to hunt, to gather, to move about the landscape, and 

to demarcate territory.”  App. Vol.3 A373.  This finding (referenced at Opening 

Brief 5) specifically refers to the area of about 1,100 acres where the fieldhouses 

were located at the western end of Banco Bonito.  See Supp.App. Vol.3 SA600 

(Steffen Rebuttal Report).  But the district court ultimately did not differentiate 

among areas within Banco Bonito in concluding that Jemez had established 

“aboriginal title to Banco Bonito during the time it heavily farmed the area 

between the early fifteenth century and 1650.”  See Opening Brief 22 (quoting 

App. Vol.6 A1170-71). 

 After Jemez ceased farming on and seasonally occupying Banco Bonito, its 

“relationship with the Valles Caldera” became “similar to the relationship that 

many surrounding Tribes enjoy.”  App. Vol.3 A367 n.26.  Jemez does not contest 

the district court’s finding that after it stopped farming, its use of Banco Bonito 

“became solely its passage through Banco Bonito on its way to Redondo Peak and 

other parts of the Valles Caldera” for hunting, gathering, and religious purposes.  

Opening Brief 26 (citing App. Vol.6 A1170-71).  Although the court concluded 

that its use was sufficient to satisfy the requirements of “actual” and “continuous” 

use after 1650, Jemez failed to prove that it used Banco Bonito to the exclusion of 

other Indian groups after 1650.  App. Vol.6 A1173-83.  The district court 

explained that, “over the next 200 years,” Jemez’s “population dwindled to fewer 
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than 200 members in the 18th century, all of whom lived more than fifteen miles 

away from the Banco Bonito in Walatowa,” while the “Navajo, Apache, and Ute 

Tribes grew in power” and “transformed the Valles Caldera into a dangerous 

place.”  App. Vol.6 A1177. 

 The district court’s supplemental findings about other tribes’ use—with a 

particular focus on Banco Bonito and Redondo Mountain—confirm that other 

tribes used those areas like Jemez did.  App. Vol.6 A1001-27 (evidence of use by 

Zia, Santa Clara, Jicarilla Apache, Navajo, Cochiti).  The Pueblos’ use “was not 

subject to Jemez Pueblo’s permission,” App. Vol.6 A1026 n.23, and the Jicarilla 

Apache and Navajo were for years hostile to Jemez, App. Vol.6 A1021, A1023.  In 

sum, Jemez failed to establish that it qualified for any exception to the exclusive-

use requirement.  Jemez did not have “the right or the power to expel” any of the 

Indian groups who traversed Banco Bonito.  App. Vol.6 A1183. 

 The record amply supports the district court’s finding that “Zia Pueblo 

heavily used sites in the Valles Caldera’s western portion and regularly traversed 

the Valles Caldera’s western portion for hundreds of years.”  App. Vol.6 A1005; 

App. Vol.6 A1011 (“Zia Pueblo members traversed Banco Bonito as part of their 

customary use of the Valles Caldera.”).  Specifically, Zia used  

 

.  
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App. Vol.6 A1002-14.  As explained above (at 11-14), Zia, Jemez, and Santa Ana 

presented evidence to the ICC of their joint use of southwestern Valles Caldera, 

including Banco Bonito, and restated their joint use in their opposition to the 

geothermal project.  App. Vol.6 A1014-15.  Much of that evidence was presented 

by their expert anthropologist Florence Hawley Ellis.  Jemez’s expert Dr. Ferguson 

relied on her work regarding Jemez use and found her “credible.”  Supp.App. 

Vol.1 SA103-04; id. at SA105-19 (discussing her map of Zia places).  The shortest 

and least energy-intensive route from Zia to these areas crossed Banco Bonito.  

App. Vol.8 A1497 (Fogleman map showing “least cost path” from both Jemez and 

Zia to Redondo Peak across Banco Bonito). 

 Jemez fails to grapple with the district court’s detailed factual analysis that 

supports its conclusion that Jemez lost its aboriginal title to Banco Bonito after 

1650.  Jemez addresses only three paragraphs from the district court’s extensive 

decision, and fails to demonstrate any error that undermines the district court’s 

conclusion. 

 First, Jemez points to the district court’s revised Conclusion of Law 442 

addressing pottery evidence in the Valles Caldera during the period 1250-1750.  

Opening Brief 23 n.7 (citing App.Vol.6 A1185-86).  The court originally stated:  

“Even within the Banco Bonito, where Jemez pottery dominates, archaeologists 

have discovered Tewa pottery in substantial quantities … .”  App. Vol.4 A849.  
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The court deleted the statement about “substantial quantities” of Tewa pottery in 

its revised conclusion, but that point was not dispositive in light of other evidence:  

“Jemez Pueblo pottery dominates the Banco Bonito, but the record also contains 

evidence that multiple Zia Pueblo  traverse the Banco Bonito 

while pilgrimaging to numerous locations throughout the Valles Caldera, including 

.”  App. Vol.6 A1186.  The archaeological 

pottery evidence, while perhaps supportive of the district court’s conclusion that 

Jemez exclusively used the western Banco Bonito as of 1650, does not address 

Jemez’s much diminished use after 1650. 

 Second, Jemez criticizes the district court’s related Finding of Fact 606—

“Zia Pueblo members traversed Banco Bonito as part of their customary use of the 

Valles Caldera”—on the ground that all the cited evidence was “circumstantial.”  

Opening Brief 31-32 (citing App. Vol.6 A1011-14 n.10; see also id. at 53, 65, 67, 

71-72 (generally criticizing reliance on circumstantial evidence without reference 

to specific findings).  Jemez incorrectly suggests that “direct” evidence is always 

entitled to more weight than “circumstantial” evidence.  The district court 

appropriately cited this Court’s Criminal Pattern Jury Instructions, § 1.07, at 29, 

2011 Edition (updated Feb. 2018), which states the “general rule” that “the law 

makes no distinction between direct and circumstantial evidence,” and that 

“reasonable inferences” may be drawn from the evidence “in light of common 
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experience.”  App. Vol. 6A1012-13 n.10.  It is similarly “a conventional rule of 

civil litigation” that a plaintiff must “prove his case by a preponderance of the 

evidence, using direct or circumstantial evidence.”  Desert Palace, Inc. v. Costa, 

539 U.S. 90, 99 (2003) (internal quotation marks omitted).  “The reason for 

treating circumstantial and direct evidence alike is both clear and deep rooted:  

‘Circumstantial evidence is not only sufficient, but may also be more certain, 

satisfying and persuasive than direct evidence.’”  Id. at 100 (quoting Rogers v. 

Missouri Pacific R. Co., 352 U.S. 500, 508, n. 17 (1957)). 

 Jemez also incorrectly suggests (at 32) that the district court based that 

finding entirely on Jemez’s decreased population after 1650.  To the contrary, the 

court explained that “the record contains substantial evidence concerning Zia 

Pueblo’s Valles Caldera use,” despite Zia’s belief that specifying its cultural and 

religious practices for outsiders “would destroy their value.”  App. Vol.6 A1012-

13 n.10; see pp. 42-43, supra.  There was also testimony about Zia trails to some of 

these locations, although the testimony was not detailed enough to map the trails.  

App. Vol.6 A1013 n.10.  The district court reasonably inferred that the most likely 

routes from Zia to its  use areas passed through Banco Bonito 

“[e]specially after Jemez Pueblo stopped farming on the Banco Bonito in the 

seventeenth century.”  App. Vol.6 A1013-14 n.10. 
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 Third, Jemez criticizes the district court for “rejecting” William Fogleman’s 

expert opinion that Jemez “was the likely dominant user of Redondo Mountain” 

based on Jemez’s proximity relative to the other pueblos surrounding the Valles 

Caldera.  Opening Brief 32 n.9 (citing App. Vol.3 A376-79); see also id. at 67.  

The court admitted the testimony but found it unpersuasive.  Even accepting 

Fogleman’s methodology, there were “minimal differences in theoretical travel 

times to Redondo Peak.”  App. Vol.3 A378 n.38; App. Vol.8 A1498-99 (Fogleman 

Report).  And the court identified serious methodological limitations—failure to 

include non-Jemez ancestral Puebloan villages located near the Valles Caldera, 

failure to acknowledge that each Jemez ancestral village was not continuously 

occupied from 1300 to 1700, failure to measure distances to other known 

destinations within the Valles Caldera, and failure to account for the relatively 

steeper downhills from the peak to Jemez—beyond the two Jemez acknowledged 

(failure to consider vegetation and motivations for traveling, especially for 

religious purposes).  App. Vol.3 A377-78; see also Supp.App. Vol.3 SA640-48 

(Anschuetz Rebuttal Report criticizing Fogleman’s conclusion). 

 Jemez shows no clear error in any of these findings. 
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II. The district court correctly held that Jemez could not belatedly 
claim aboriginal title to the Paramount Shrine Lands subareas 
within Banco Bonito and Redondo Mountain and that, in any 
event, Jemez did not establish exclusive use of those lands. 

 In its Motion to Reconsider, Jemez grouped together six separate sacred 

places:  Redondo Peak (Place 19) including  within that 

area,  Walatowa and Redondo Peak (Places 26 and 92), and  

 on Redondo Mountain (Place 25 , Place 46  

, and Place 49 ).  See App. Vol.5 A907-13; App. Vol.6 

A1051, A1053-54 (maps).  The Opening Brief (at 43-51) appears to challenge the 

district court’s 2020 decision as to the  

, the , and the , which it now refers to collectively as the 

“Paramount Shrine Lands,” but not the Redondo Peak area (Place 19) surrounding 

.14  Jemez has not demonstrated that the district court erred in 

denying reconsideration as to this group of features or any of them individually. 

A. The district court did not abuse its discretion in declining to 
consider Jemez’s claim to specific religious sites under Rule 
59(e). 

 The district court determined that Jemez’s motion for partial summary 

judgment adequately notified the United States that it needed to defend at trial 

against Jemez’s separate claims to the two areas addressed in that motion:  

                                           
14 Jemez refers (at 47, 50) to a single “  Trail.” 
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(1) Banco Bonito (Place 21), and (2) Redondo Mountain (Place 59), an area four to 

five miles in diameter including the mountain from base to peak.  See App. Vol.9 

A1751, A1768, A1821, A1859.  The United States presented evidence at trial 

targeted to those two subareas.  Jemez moved for reconsideration as to Banco 

Bonito, but not as to Redondo Mountain.  Contrary to Jemez’s assertion (at 41), the 

United States did not have “ample notice” to target at trial the claimed Shrine Land 

subareas within Banco Bonito and Redondo Mountain, much less this particular 

aggregation of features. 

Jemez has not shown that the district court abused its discretion under Fed. 

R. Civ. P. 59(e) by agreeing to reconsider whether Jemez had established exclusive 

use of Banco Bonito but not of the other subareas for which Jemez sought 

reconsideration (Redondo Meadows, the Redondo Mountain/Banco Bonito sacred 

areas, and Valle San Antonio).15  See App. Vol.6 A1145-57.  Rule 59(e) allows a 

district court to rectify mistakes as to “matters properly encompassed in a decision 

on the merits.”  App. Vol.6 A1150 (quoting White v. N.H. Dep’t of Emp’t Sec., 455 

                                           
15 Jemez mentions Valle San Antonio in its Statement of Facts (Opening Brief 8), 
but it does not challenge the district court’s refusal to reconsider its 2019 decision 
with respect to Valles San Antonio or Redondo Meadows.  Jemez’s Issues 
Presented for Review (id. at 2), Summary of the Argument (id. at 14-15), and 
Argument heading “II” (id. at 35) all specify that its challenge is limited to the 
Paramount Shrine Lands.  Jemez has waived any arguments about Valles San 
Antonio and Redondo Meadows.  Singh v. Cordle, 936 F.3d 1022, 1043 (10th Cir. 
2019). 
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U.S. 445, 450-51 (1982)).  But “reconsideration” does not mean that courts will 

“entertain arguments that could have been but were not raised before the just-

issued decision.”  Id. (quoting Banister v. Davis, 140 S. Ct. 1698, 1708 (2020)).  A 

litigant is not entitled to change strategy after trial and an unfavorable decision.  

Jemez does not argue that the district court misapplied governing precedent 

applying Rule 59(e).  Indeed, Jemez does not even mention Rule 59(e).  And 

Jemez’s argument that it had adequately presented its claim to exclusive use of the 

Shrine Lands mischaracterizes the proceedings below. 

 The Quiet Title Act requires a “complaint [to] set forth with particularity the 

nature of the right, title, or interest which the plaintiff claims in the real property.”  

28 U.S.C.A. § 2409a(d).  Jemez strategically drafted its Complaint to assert a 

single claim of aboriginal title to the Valles Caldera as a whole, App. Vol.1 A61-

62, its prayer for relief requested a judgment declaring that “Plaintiff has the 

exclusive right to use, occupy and possess the lands of the Valles Caldera National 

Preserve pursuant to its continuing aboriginal title to such lands,” App. Vol.1 A62-

63, and the 2019 decision accordingly addressed Jemez’s claim of aboriginal title 

to the Preserve as a whole.  Jemez says (at 22) that its motion to reconsider 

“challenged this approach,” but the court simply addressed the claim as Jemez had 

pled it.  And contrary to Jemez’s suggestion (at 36), the district court did not 
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simply review the prayer for relief but specifically referenced the allegations of 

Jemez’s cause of action (¶¶ 88-96).  See App. Vol.6 A1154. 

The district court reasonably viewed some of the Complaint’s factual 

allegations (App. Vol.1 A52-61) as “too general to notify the United States.”  App. 

Vol.6 A1154.  The Complaint refers to “Redondo Peak,” but as used in the 

Complaint “Redondo Peak” means Redondo Mountain from base to summit, not 

just the summit area. 16  App. Vol.1 A53 (distinguishing “the great mountain Wav e 

ma (Redondo Peak)” from “Wav e ma ku kwa (Redondo Peak summit area)”); see 

also App. Vol.1 A55 (sacred sites within the Redondo Peak summit area are also 

Wav e ma ku kwa).  The Complaint refers to “trails,” “ceremonial sites,” “sacred 

areas,” “religious sites,” and “sacred springs” throughout the Valles Caldera.  App. 

Vol.1 A53-58.  While the Complaint specifically identifies one trail—the Jemez 

 “pass[ing] across the eastern area of Banco Bonito”—it more 

broadly references a “network” of “pilgrimage trails” within the Caldera “linking 

the Redondo Peak summit area to  

.”  App. Vol.1 A55-56.  With respect to springs, the Complaint generally 

refers to “sacred springs ,” and even more generally alleges 

                                           
16 Ferguson’s Place 19—called “Redondo Peak”—is only the summit area, a 
polygon roughly 3/4 mile by 1/2 mile which includes .  App. Vol.9 
A1742, A1819.  It was often unclear throughout the district court proceedings 
whether a witness or counsel was referring to Redondo Mountain as a whole, the 
summit area, or specific sites. 
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that “[a]ll” of the “numerous springs in the Valles Caldera” are considered Jemez 

“sacred sites.”  App. Vol.1 A56-57.  The Complaint does not include a map or 

otherwise describe boundaries.  The district court correctly concluded that the 

Complaint did not give the United States fair notice that it needed to obtain 

evidence of other tribes’ use targeted specifically to the claimed subareas. 

Jemez misplaces reliance (at 37) on Fed. R. Civ. P. 54(c), which provides 

that a “final judgment should grant the relief to which each party is entitled, even if 

the party has not demanded that relief in its pleadings.”  Jemez did not rely on 

Rule 54(c) below, and the district court did not address it, for good reason:  the 

issue here is Jemez’s choice to define its cause of action by reference to the 

Preserve as a whole, not just the wording of its prayer for relief.  None of the four 

cases Jemez discusses (at 38) suggests that Rule 54(c) allows a party to 

strategically amend its claim after an adverse decision.  Jemez’s reference (at 37-

38) to the general principle that pleadings should be liberally construed does not 

demonstrate that the district court misapplied any specific Federal Rule of Civil 

Procedure. 

Nor has Jemez demonstrated (at 39) that the district court misapplied Fed. R. 

Civ. P. 15(b)(2), which provides that “an issue not raised by the pleadings” may be 

“tried by the parties’ express or implied consent.”  Rule 15 may not be invoked to 

make the complaint “a moving target.”  App. Vol.6 A1155 (internal quotation 
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marks omitted).  The court reasonably concluded that allowing Jemez to separately 

claim aboriginal title to specific subareas after the 2019 decision would unfairly 

prejudice the United States except as to Banco Bonito.  App. Vol.6 A1156-57. 

Contrary to Jemez’s argument (at 40), neither Jemez’s interrogatory answers 

nor the United States’ depositions of Jemez’s witnesses provided adequate notice 

that the United States needed to develop evidence of other tribes’ use of each 

subarea within the Preserve and present it at trial.  See App. Vol.6 A1154-55.  In 

response to an interrogatory requesting a description of “the areas within [the 

Preserve] for which Plaintiff asserts aboriginal title,” Jemez referred to documents 

describing the entire Preserve.  App. Vol.6 A1151.  And its witnesses’ references 

to many different subareas of varying sizes did not change Jemez’s definition of its 

claim.  The United States developed and presented evidence of other tribes’ use 

throughout the Preserve to defend against Jemez’s claim to the Preserve as a 

whole, but it would have presented a significantly different defense had Jemez 

separately claimed title to each polygon and point.  See App. Vol.6 A1156-57.  

Discovery and trial would have been vastly more time-consuming and expensive 

had Jemez asserted 90 separate claims. 

Jemez’s references (at 40) to its witnesses’ trial testimony, its post-trial 

proposed findings of fact, and its Motion to Reconsider are completely irrelevant to 

the question whether the United States was provided adequate notice to prepare its 
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defense for trial.  And Jemez cites no Federal Rule of Civil Procedure obligating 

the United States to agree to reopen the evidentiary proceedings after the 2019 

decision.  See Opening Brief 12, 41 n.11.  Indeed, Jemez counsel did not argue that 

there should be further evidentiary proceedings.  At the argument on the Motion to 

Reconsider, the district court asked all counsel:  “Did y’all have discussion, does 

anybody want more evidence or are we just going to live with this record?”  App. 

Vol.8 A1480.  Government counsel responded:  “Nobody wants to reopen the 

record.”  Id.  Jemez’s counsel did not disagree. 

The parties had already made an enormous investment in discovery and trial, 

and the United States could not readily obtain more evidence about other tribes’ 

use on such a granular level.  As the size of claimed areas gets smaller, direct 

evidence of other tribes’ use becomes harder to obtain.  The district court did not 

rule on size per se, but on the lack of timely notice.  In addition, the protective 

order entered at Jemez’s request to preserve the secrecy of its cultural and religious 

practices prevented the United States from sharing with other tribes Jemez’s claims 

to these small sacred sites.  Supp.App. Vol.1 SA1-9.  And other tribes—

particularly Jemez’s neighbor Zia Pueblo—were very hesitant to provide more 

detail about their own sacred use of the Preserve.  App. Vol.3 A466, A474, A492, 

A496-97, A501-02, A506, A526-27; App. Vol.6 A1015, A1017, A1182; 

Supp.App. Vol.1 SA229-32 (Anschuetz memorandum of Zia meeting).  
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Nevertheless, “[d]espite Zia Pueblo’s reticence to cooperate, the record contains 

substantial evidence concerning Zia Pueblo’s Valles Caldera use, from which the 

Court can infer its use of specific areas.”  App. Vol.6 A1012-13 n.10.  Jemez’s 

expert Dr. Ferguson “acknowledged that other Tribes engage in similar Valles 

Caldera use, which they are also reluctant to disclose.”  App. Vol.3 A368 n.26. 

For all of these reasons, Jemez fails to demonstrate that the district court 

abused its discretion in holding that Jemez could not amend its cause of action to 

claim title to the small areas encompassed in the Paramount Shrine Lands after a 

21-day trial and a 528-page decision on the merits.  If this Court agrees, it need not 

address Jemez’s additional arguments relating to those subareas. 

B. Jemez could establish its exclusive use of the Paramount 
Shrine Lands only by proving its ability to exclude other 
tribes from the surrounding area. 

 The district court determined that a tribe claiming aboriginal title to small 

features like  “must prove that it had the ability, if it 

wished, to exclude local adverse Tribes from the surrounding land or from the 

feature itself if there is evidence of other Tribes in the vicinity,” App. Vol.6 

A1157, and then concluded that “even if Jemez Pueblo’s claims for its Redondo 

Peak locations were appropriate for reconsideration,” Jemez failed to establish 

aboriginal title to the Paramount Shrine Lands because it failed to establish its 

“aboriginal title to the surrounding land,” App. Vol.6 A1159.  While not denying 
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that this is the first case claiming “aboriginal title to such minute areas,” App. 

Vol.6 A1157, Jemez criticizes the district court for imposing what it terms a “new 

aboriginal Indian title requirement.”  Opening Brief 42; id. at 67-68.  But the court 

simply applied to this new factual context precedent applying the exclusive-use 

requirement in other contexts.  It is irrelevant that “Anglo-American property law” 

has no “minimum-size limit” for interests in real property (id. at 42), as it does not 

generally premise real property ownership on “actual, exclusive, and continuous 

use.”  The district court imposed no freestanding size requirement for aboriginal 

title, but held that Jemez failed to establish exclusive use of certain features in the 

specific circumstances of this case. 

 Jemez’s argument (at 42-43) that the district court’s decision is inconsistent 

with precedent on aboriginal title is no more persuasive.  None of the cited cases 

involved the issue here—whether the claiming tribe’s use was exclusive of other 

Indians.  In Cramer v. United States, 261 U.S. 219, 226, 234 (1923), the United 

States sued to cancel a patent to a railroad in order to protect an Indian family’s 

right to occupy and farm a fenced area of 150-175 acres, consistent with the federal 

policy at the time to settle Indians on public lands, and the Supreme Court held that 

the patent should be canceled as to the fenced area.  In Dann, 873 F.2d at 1197-98, 

the Ninth Circuit addressed the same type of occupancy under the pre-1934 federal 

settlement policy that was at issue in Cramer in the context of a Western Shoshone 
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family’s defense to a trespass action for grazing livestock on federal land.  The 

court remanded the case for a determination whether the Danns had established 

such individual occupancy and grazing rights between 1872 when tribal aboriginal 

title was extinguished and 1934 when federal law stopped supporting individual 

settlement of federal lands.  Id. at 1198.  Neither case sheds any light on Jemez’s 

claim to tribal aboriginal title based on its used of the Shrine Lands for religious 

purposes. 

 And the other two cited cases did not even involve aboriginal title.  In 

United States v. Platt, 730 F. Supp. 318 (D. Ariz. 1990), the United States 

successfully filed suit on behalf of the Zuni Tribe to establish a prescriptive 

easement under Arizona law for a trail across private land based on the Zunis’ 

regular periodic pilgrimage.  The district court correctly explained that the 

requirements for aboriginal title and for a prescriptive easement are different.  App. 

Vol.6 A1160-61.  Contrary to Jemez’s assertion (at 43) that the Zuni could have 

asserted aboriginal title to the trail, the Zuni Tribe’s aboriginal title to that area was 

extinguished by an 1877 executive order.  Platt, 730 F. Supp. at 319 n.1.  And in 

Miller v. United States, 159 F.2d 997, 1001, 1003 (9th Cir. 1947), the government 

condemned land in which Tlingit Indians held a right of occupancy under an 1884 

statute. 
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 Jemez also highlights (at 27, 33) the district court’s discussion of an 

ambiguity it perceived in Jemez I relating to the circumstances in which a claiming 

tribe must prove “that it could have or did exclude other Indian groups,” App. 

Vol.6 A1158.  In the district court’s view, tribes should not be required “to 

demonstrate that they had the power to exclude other completely hypothetical 

Indian groups that wandered onto their land.”  App. Vol.6 A1160.  But it read 

Jemez I to suggest that “a Tribe must show its ability to exclude other Indian 

groups even if there is little evidence that such Indian groups used the area,” based 

on the Court’s citation of the majority opinion in Native Village of Eyak.  App. 

Vol.6 A1158-59 (citing Jemez I, 790 F.3d at 1166).  This distinction is irrelevant 

here because the other tribes using the Caldera are hardly “hypothetical.”  Nor 

were the other tribes in Native Village of Eyak hypothetical.  See Native Village of 

Eyak, 688 F.3d at 624 (the majority explaining that “the district court clearly 

found” that other tribes located around the claimed area, the Gulf of Alaska, also 

used it). 

 A court may make reasonable inferences from the evidence, and the specific 

evidence that must be offered to prove control depends on the circumstances.  The 

evidence of many other tribes’ use of the Caldera, including its western part, is 

summarized in the Statement of the Case and in Part I above.  The evidence of 

other tribes’ use of Redondo Mountain and its summit Redondo Peak is 
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particularly strong.  “[A]t least fifteen Pueblos and Tribes other than Jemez Pueblo 

have religious traditions which venerate Redondo Peak and include making 

pilgrimages to worship at shrines on that Mountain.”  App. Vol.4 A863-64 (citing 

dozens of relevant findings).  Redondo Peak fills Zia’s northern horizon.  

Supp.App. Vol.2 SA348 (photograph).  After noting Jemez’s admissions before the 

ICC that other Pueblos worshiped at Redondo Peak, the district court also 

referenced findings that Jemez subsequently has either denied such use or objected 

to it.  Id. (citing relevant findings); Supp.App. Vol.3 SA710-33 (Jemez Governor 

Joseph Toya testimony that Jemez considers this area off limits to other tribes); 

Supp.App. Vol.1 SA139-42 (former Jemez Governor David Yepa testimony that 

Redondo Peak is exclusively Jemez’s).  In the court’s view, this evidence shows 

that Jemez “is ignoran[t] regarding other Tribe’s cultural practices” and that they 

are conducted without its permission.  App. Vol.4 A864.   

 

; App. Vol.6 A1009 

(“Zia Pueblo has had to rebuild its shrine at least twice after it was desecrated or 

destroyed.”).  Redondo Mountain was also used for other purposes, including 

hunting by Santa Ana, Santa Clara, and Zia.  App. Vol.3 A376 (referencing 

Anschuetz Report); App. Vol.6 A1005; Supp.App. Vol.1 SA145-52, Supp.App. 
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Vol.3 SA734 (Santa Clara Governor Chavarria’s testimony about hunting on 

Redondo Mountain). 

 In sum, Jemez does not demonstrate clear error in the district court’s specific 

findings that other tribes made pilgrimages to Redondo Peak, and traveled to 

Redondo Mountain and the surrounding areas for other purposes, from many 

directions, and does not demonstrate legal error in the court’s conclusion that 

Jemez did not establish exclusive use of specific features on Banco Bonito and 

Redondo Mountain because it did not establish its exclusive use of the surrounding 

areas. 

C. Jemez’s other arguments lack merit. 

 The Court need only address Jemez’s additional arguments (at 43-51) if it 

cannot resolve Jemez’s claim to the Shrine Lands on either of the above two 

grounds.  None of the arguments warrants reversal. 

 Jemez seeks title to  on Redondo Mountain that are described 

(at 47) as “along the  Trail.”17  Jemez fails (at 50-51) to 

credit the district court’s finding that Zia used  in the locations of Ferguson 

Places 25, 46, and 49, App. Vol.6 A1005.  And given , 

App. Vol.6 A1034 n.34, it is reasonably inferred that Zia (and other tribes 

                                           
17 Only  (Place 49) is close to the trail, and Dr. Ferguson 

.  App. Vol.3 A551; App. 
Vol.9 A1754, A1762-64 (Ferguson descriptions of Places 25, 46, 49). 
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pilgrimaging to Redondo Peak or using Redondo Mountain for other purposes) 

similarly used .  Jemez’s expert Dr. Ferguson  

 

 

  Supp.App. Vol.1 SA113. 

 With respect to the  Trail, Jemez similarly 

emphasizes evidence of its own use and understates evidence about other tribes’ 

use.  It asserts (at 47) that the district court “Found That Jemez Exclusively Used 

the ,” but the cited findings do 

not say that.  The findings may support Jemez’s actual and continuous use, but, 

regarding exclusive use, Jemez cites only the court’s recitation of the argument 

Jemez made in its Motion to Reconsider, App. Vol.6 A1053, which is not actually 

supported by the cited Finding of Fact ¶ 464, App. Vol.3 A549.  As with the 

, Jemez fails to credit the district court’s finding of a  

, App. Vol.6 A1035.  As noted above (at 43), Fogleman 

suggested that Jemez and Zia would likely follow a similar route across Banco 

Bonito to Redondo Peak, but given the lack of notice of this separate claim and 

secrecy limitations, it is not clear whether Zia follows the exact same path. 

 With respect to , the 

government acknowledges its importance to Jemez, but the history and current use 
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of  has been an issue in the litigation for two reasons.  First,  

has been the linchpin of Jemez’s claim to other areas.  Jemez asks this Court to 

“hold that Jemez proved aboriginal title to , and by extension, 

its  Trail and the .”  

Opening Brief 46 (emphasis added).18  Second, Jemez’s claim to the Preserve as a 

whole is largely premised on establishing its exclusive use at an early date based 

on  and the Banco Bonito fieldhouses.  That is why Jemez focuses (at 44-

46) on the district court’s rejection of its Proposed Finding of Fact 308, asserting 

that .  App. Vol.3 A356-57 

n.17. 

 Jemez incorrectly asserts (at 45) that the court rejected that proposed finding 

based solely on testimony that  

, by “a single lay witness” (Paul Tosa, on whom Jemez otherwise 

relies, see pp. 71-72, infra).  In concluding that  

, the court also relied on historical evidence that  

.  App. Vol.3 A357 n.17; 

Supp.App. Vol.3 SA619-25 (Anschuetz Rebuttal Report).  Moreover, it does not 

matter exactly when  if this Court determines 

                                           
18 Jemez asserts that a court should make reasonable inferences about Jemez’s use 
while arguing (at 48-51) that a court should not make similar inferences about 
other tribes’ use. 

Appellate Case: 20-2145     Document: 010110637425     Date Filed: 01/26/2022     Page: 73 



62 

that Jemez’s aboriginal title was not frozen as of 1650 but must be demonstrated as 

of 2000.  In rejecting another proposed finding asserting Jemez’s sole use of  

, the district court referenced a Jemez witness’s testimony in the ICC 

proceedings that  

.  App. Vol.6 A1034 n.33; App. Vol.3 A356 n.16; Supp.App. Vol.1 SA195-99 

(Pat Toya testimony).  Jemez expresses its disagreement (at 49) but does not 

demonstrate clear error. 

 Whether or not other tribes , the record 

demonstrates that many tribes worship on the peak, and Congress, understanding 

that, preserved the summit area for all tribes.  See pp. 1, 15-17, supra. 

III. The district court’s exclusion of limited lay witness testimony as 
hearsay is not reversible error. 

 The district court issued an order on November 15, 2018 explaining that it 

would admit hearsay statements in oral history testimony only under the exceptions 

to the rule against hearsay in Fed. R. Evid. 803 and would not admit such hearsay 

under the residual exception, Rule 807.  Supp.App. Vol.1 SA10-64; see also App. 

Vol.4 A747-75.  Based on the district court’s exclusion of a limited amount of 

testimony by Jemez lay witnesses about tribal oral history, Jemez seeks to vacate 

the district court’s holding that Jemez did not establish its aboriginal title to the 

Preserve as a whole and to remand the case for retrial at which Jemez lay witnesses 

could offer additional testimony about Jemez’s oral history.  Opening Brief 52-66.  
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After considering both the general law regarding hearsay and precedent 

specifically addressing Native American oral history, the district court permissibly 

excluded that lay testimony under Fed. R. Evid. 802, the rule against the admission 

of hearsay unless an exception applies.  “Because hearsay determinations are 

particularly fact and case specific, [this Court] afford[s] heightened deference to 

the district court when evaluating hearsay objections.”  United States v. Lovato, 

950 F.3d 1337, 1341 (10th Cir. 2020) (internal quotation marks omitted); see also 

United States v. Norman T., 129 F.3d 1099, 1107 (10th Cir. 1997) (“In bench trials 

‘questions raised relative to the admission or exclusion of evidence ... become 

relatively unimportant.’”).  Jemez has not shown that the district court abused its 

discretion in the challenged evidentiary rulings or that the exclusion of that limited 

evidence, even if erroneous, affected any substantial right, particularly in light of 

the substantial amount of oral history that was admitted through hearsay exceptions 

and expert witnesses, who may rely on hearsay in forming their opinions under 

Fed. R. Evid. 703. 

A. Jemez’s legal arguments lack merit. 

 Jemez does not appear to argue that the excluded testimony is not hearsay, 

and its amici concede that it is.  Amici Americans for Indian Opportunity et al. 

(“AIO”) at 12; Amici 9 Professors at 21.  Jemez’s lead argument—that the district 

court should have admitted all oral history testimony without regard to the rule 
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against hearsay—lacks merit.  Contrary to Jemez’s characterization (Opening Brief 

53), this Court did not hold in the cases Jemez cites that all evidence that is 

“central” to a claim should be admitted regardless of whether it is hearsay and 

simply “reviewed for its weight.”  In United States Fidelity & Guaranty Co. v. 

Walters, 469 F.2d 710, 713 (10th Cir. 1972), the Court held that the excluded 

hearsay statements were admissible statements against interest (an exception 

subsequently codified in Fed. R. Evid. 804(b)(3)), and that the error was not 

harmless because the excluded statements “[bore] in a significant way on the 

single, narrow, fundamental issue.”  In United States v. Merritt, 695 F.2d 1263, 

1270 (10th Cir. 1992), the Court held, consistent with Supreme Court precedent, 

that hearsay statements may be considered in criminal suppression hearings even if 

they would not be admissible at trial.  And in United States v. Brown, 411 F.2d 

1134, 1137, 1138 n.6 (10th Cir. 1969), the Court reversed a criminal conviction 

based on the district court’s improper exclusion of exculpatory evidence—a 

transcript of testimony in a former proceeding by a deceased declarant—that was 

admissible under an exception to the hearsay rule.  See Opening Brief 54, 63. 

 Jemez also misplaces reliance on the criminal cases it cites at Opening 

Brief 55.  Neither Fed. R. Evid. 602 (requiring personal knowledge), nor Fed. R. 

Evid. 701 (permitting some opinion testimony by lay witnesses), constitutes an 

exception to the rule against hearsay. 
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 Nor do the decisions admitting Native American oral history testimony 

discussed at Opening Brief 56-59 categorically exempt such evidence from the rule 

against hearsay.  Testimony about religious beliefs, tribal history, and traditional 

knowledge may be offered for a non-hearsay purpose—evidence of beliefs or 

understandings—rather than to prove the truth of the matter asserted.  In 

Comanche Nation v. United States, 2008 WL 4426621 (W.D. Okla. Sept. 23, 

2008), the court enjoined construction on a military base near a sacred area based 

on the tribe’s rights under the Religious Freedom and Restoration Act, 42 U.S.C. 

§ 2000bb, and the National Historic Preservation Act, 16 U.S.C. § 470; those 

statutes required the court to consider the existence of religious beliefs which did 

not have to be taken “as truth.”  See Supp.App. Vol.1 SA44-46.  And in four other 

cited cases, oral history evidence was admitted for another non-hearsay purpose—

to consider the Indians’ understanding of treaties in accordance with the canon of 

construction requiring treaties to be interpreted as the Indians would have 

understood them.19  See Supp.App. Vol.1 SA46-51; accord Cree v. Flores, 157 

F.3d 762, 773-74 (9th Cir. 1998). 

                                           
19 The four cases are:  United States v. Michigan, 471 F. Supp. 192, 219 (W.D. 
Mich. 1979); United States v. Washington, 384 F. Supp. 312, 379 (W.D. Wash. 
1974), aff’d, 520 F.2d 676 (9th Cir. 1975); United States v. Idaho, 95 F. Supp. 2d 
1094, 1101 (D. Idaho 1998); and United States v. Consolidated Wounded Knee 
Cases, 389 F. Supp. 235, 242 (D. Neb. & D.S.D. 1975). 
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 The district court also correctly explained that the cited decisions in two 

ICCA proceedings provide little guidance for ruling on hearsay objections under 

the Federal Rules of Evidence.  See Supp.App. Vol.1 SA51-53.  In Pueblo de Zia 

v. United States, 165 Ct. Cl. 501, 504-05 (1964), the Court of Claims considered 

lay witness testimony about religious beliefs and tribal history where it was 

corroborated by historical and archaeological evidence.  Similarly, the Claims 

Court in Zuni Tribe of New Mexico v. United States, 12 Cl. Ct. 607, 608 n.1, 616 

n.12 (1987), while not deciding whether the testimony of tribal elders always 

requires corroboration, explained that it in fact considered such testimony in the 

context of “objective” evidence, including testimony by expert witnesses and 

documentary evidence. 

 Nor is Jemez’s bare citation (at 59) of Bonnichsen v. United States, 367 F.3d 

864, 881-82 (9th Cir. 2004), helpful to it.  The district court correctly explained 

that Bonnichsen was inapposite because the Native American Graves Protection 

and Repatriation Act, 25 U.S.C. § 3005(a)(4), expressly provides for consideration 

of “oral traditional … information.”  Supp.App. Vol.1 SA55-56.  While Fed. R. 

Evid. 802 may allow for admission of hearsay pursuant to federal statute, see 

Amici 9 Professors at 16-17, the Quiet Title Act does not so provide. 

 In sum, the district court permissibly decided to admit oral history evidence 

only “in accordance with one of the enumerated exceptions to the rule against 
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hearsay.”  Supp.App. Vol.1 SA56-57 (discussing Sokaogon Chippewa Community 

v. Exxon Corp., 2 F.3d 219, 222-25 (7th Cir. 1993), in which the court held that 

evidence of a promised reservation could be admitted only through an exception to 

the hearsay rule, including expert testimony of an ethnohistorian or anthropologist 

had it been offered).  While Amici 9 Professors well explain (at 3-15) the value of 

Native American oral history in various contexts, in this specific context “the 

[hearsay] exceptions themselves … are the criteria for whether hearsay evidence is 

sufficiently reliable to overcome the rule against hearsay.”  United States v. Orm 

Hieng, 679 F.3d 1131, 1142 (9th Cir. 2012); Meller v. Heil Co., 745 F.2d 1297, 

1300 n.8 (10th Cir. 1984) (“Courts should show due respect for the careful 

consideration that preceded promulgation of the Federal Rules of Evidence.”).  

Amici AIO argue (at 12-14) for a new hearsay exception for all Native American 

oral history testimony, but they acknowledge that, under existing law, such 

evidence must be admitted under an existing exception. 

 Second, the district court admitted much hearsay testimony about traditions 

and understandings under various exceptions to the hearsay rule, and Jemez fails to 

show that the district court misunderstood these exceptions.  The district court 

reasonably explained the scope of Fed. R. Evid. 803(20), the exception for 

reputation concerning boundaries or general history.  Supp.App. Vol.1 SA58-59.  

Jemez’s mere citation (at 59-61) of federal and state court decisions admitting 
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hearsay about boundaries in very different contexts fails to demonstrate any error 

here.  Acknowledging that the district court admitted some hearsay under this 

exception, Jemez fails to explain how the court erred in concluding that the 

exception did not apply to other testimony.  Moreover, the court reasonably 

observed that Jemez people testifying about Jemez boundaries, “while admissible,” 

was not as probative as evidence about the broader community’s view of Jemez 

boundaries.  Supp.App. Vol.1 SA59. 

 As for Fed. R. Evid. 807, the “residual” hearsay exception, Jemez failed to 

develop an argument for its application in either the district court, see Supp.App. 

Vol.1 SA61, or in its Opening Brief (at 61).  The district court correctly explained 

that the residual exception applies only “when hearsay evidence is relevant and 

reliable, and no other evidence, or little other evidence, is available on the same 

point.”  Supp.App. Vol.1 SA62 (citing Marsee v. United States Tobacco Co., 866 

F.2d 319, 324-25 (10th Cir. 1989)).  And it held that the exception does not apply 

here where much of the lay oral history evidence “is coterminous with expert 

opinion evidence, which is admissible pursuant to rule 702.”  Id.  Congress 

intended that the residual exception “be used very rarely, and only in exceptional 

circumstances.”  United States v. Trujillo, 136 F.3d 1388, 1395–96 (10th Cir. 

1998) (quoting S. Rep. No. 93-1277, at 36 (1974)).  Jemez has made no serious 

attempt to show that it could not effectively offer the limited testimony the district 
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court excluded through an expert.  See Herrick v. Garvey, 298 F.3d 1184, 1192 n.6 

(10th Cir. 2002) (noting that Rule 807 requires such a showing).  Jemez’s citation 

of United States v. Farley, 992 F.2d 1122, 1126 (10th Cir. 1993), addressing a 

mother’s testimony about her five-year-old daughter’s description of a sexual 

assault, does not answer this point.  

 Amici AOI point (at 11, 13) to amendments to Rule 807 which became 

effective on December 1, 2019, following trial in this case.  But the presumption 

against retroactive application “applies to amendments to the Federal Rules of 

Evidence.”  Black v. M & W Gear Co., 269 F.3d 1220, 1228 n.3 (10th Cir. 2001).  

In any event, the Advisory Committee “decided to retain the requirement that the 

proponent must show that the hearsay statement is more probative than any other 

evidence that the proponent can reasonably obtain,” which Jemez cannot show.  

Fed. R. Evid. 807 Advisory Comm. Notes on 2019 amendments.20 

                                           
20 Jemez has waived any reliance on Rule 803(19), the personal or family history 
exception, by referencing it (at 61) in a perfunctory manner.  United States v. 
Koerber, 10 F.4th 1083, 1103 (10th Cir. 2021).  Moreover, the district court did 
not foreclose the application of Rule 803(19), Supp.App. Vol.1 SA57-58, and 
Jemez does not identify any excluded evidence offered under it.  Amici AIO cite 
(at 12-13) Rule 803(16), the “ancient document” exception, but they offer no basis 
for applying that exception to any excluded evidence and Jemez did not offer any 
evidence under it.  FDIC v. Noel, 177 F.3d 911, 915 (10th Cir. 1999) (appellant 
forfeits issues not raised in district court).  Jemez has forfeited any arguments 
based on any other exceptions by not raising them in its Opening Brief.  Singh, 936 
F.3d at 1043. 
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 The district court did not abuse its discretion in concluding that it would 

admit or exclude hearsay evidence pursuant to the Federal Rules of Evidence or in 

applying those rules. 

B. Jemez has not shown that its rights were substantially 
affected by the exclusion of any proffered evidence. 

 Under Fed. R. Evid. 103(a)(1), “[a] party may claim error in a ruling to … 

exclude evidence only if the error affects a substantial right of the party.”  On 

appeal, Jemez must show that each exclusion it challenges affects a substantial 

right, which requires specific discussion of the excluded evidence in the context of 

the admitted evidence and the district court’s rulings on the merits of Jemez’s 

claims.  While Jemez offers “examples of the court’s error,” Opening Brief 63, it 

has presented for this Court’s review only the evidentiary rulings specifically 

challenged in the Opening Brief.  See Harolds Stores, Inc. v. Dillard Dep't Stores, 

Inc., 82 F.3d 1533, 1540 n.3 (10th Cir. 1996); Fed. R. App. P. 28(e); 10th Cir. R. 

28.1(B)(1).  Jemez may not raise other evidentiary rulings in its Reply Brief. 

 Jemez begins by arguing (at 62-63) that its lay witnesses were able to 

accurately report the oral traditions they had learned from the tribal elders.  But the 

concerns underlying the rule against hearsay relate to the evidentiary value of the 

out-of-court declarant’s statement, not whether the in-court witness can accurately 

report what he was told.  See, e.g., TK-7 Corp. v. Est. of Barbouti, 993 F.2d 722, 
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732 (10th Cir. 1993) (no opportunity to cross-examine the source of the hearsay 

information). 

 Most of the excluded statements Jemez identifies (at 63-65) relate to its own 

use of the Valles Caldera.  Even without that testimony, however, the district court 

concluded that Jemez established its own actual and continuous use of the Valles 

Caldera for a long time.  Thus, even if the exclusion of that testimony constituted 

an abuse of discretion, which Jemez has not shown, any error did not affect a 

substantial right.  More testimony by Jemez members about Jemez use would 

change nothing.  Jemez’s claim to aboriginal title failed because Jemez did not 

establish that its use was exclusive of other Indian tribes. 

 Jemez identifies only five passages of excluded lay witness testimony that 

assertedly relate to other tribes’ use.  Jemez challenges (at 64) the exclusion of 

certain testimony from three tribal members—Pauline Correo, Thurman Loretto, 

and Paul Tosa—relating to  Redondo Peak.  Examination of the 

cited passages does not reveal any abuse of discretion or substantial harm.  Correo 

was allowed to testify about her visits  with her 

grandfather; the hearsay objections were directed to her statements that her 

grandfather said that  

.  App. Vol.7 A1264-67.  Correo did not directly 

address other tribes’ use.  The government also objected when Jemez counsel 
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asked Loretto what his father told him about the meaning of , but Loretto 

then testified about what  meant to him.  App. Vol.7 A1286-88.  He 

subsequently testified that other tribes might be secretive about their use of 

Redondo Peak, like his clan was, and admitted that he did not know whether other 

tribes used Redondo Peak.  Supp.App. Vol.1 SA86, SA90.  Government counsel 

similarly objected, based on hearsay and lack of foundation, to Tosa’s statement 

that “ ” on Redondo Peak, but Tosa 

was allowed to testify that he had  

.  App. Vol.7 A1221-23.  Tosa later 

admitted that he had not been taught about other Pueblos’ histories; that he did not 

know the areas used by Zia, Santa Clara, and San Ildefonso; and that it would not 

surprise him if the homelands of two Pueblos overlapped.  Supp.App. Vol.1 SA67-

70, SA72, SA78-79, SA83.  The exclusion of this limited testimony had no 

material effect on the district court’s decision, particularly given the extensive 

expert testimony.21  See App. Vol.9 A1793-95 (Ferguson Report documenting 24 

Tosa interviews); Supp.App. Vol.1 SA100-01 (Ferguson reliance on Tosa and 

others). 

                                           
21 Tribal members with special historical or traditional knowledge could potentially 
be certified as expert witnesses. 
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 Jemez similarly fails to show any abuse of discretion or substantial harm in 

the district court’s ruling excluding hearsay testimony by former Jemez Governor 

Joshua Madalena.  See Opening Brief 65.  In response to the question whether 

Jemez “had the military capability to defend Jemez’ exclusive use and occupation” 

of the Caldera before the Spanish arrived in the 16th century, Governor Madalena 

explained that the war societies were responsible for “mak[ing] sure that the Valles 

Caldera was protected from any trespass.”  App. Vol.7 A1410-11.  When asked 

whether that testimony was offered for its truth, Jemez counsel invoked Fed. R. 

Evid. 803(20), describing Jemez’s “military capability to defend their exclusive 

use and the occupancy of the Valles Caldera” as a historical event.  App. Vol.7 

A1413.  The court reasonably viewed that as a belief, not a “historical event.”  Id.  

Jemez acknowledges (at 59) that the court admitted other testimony by Governor 

Madalena under Rule 803(20), and fails to explain how this specific ruling 

misapplied the rule.  In any event, the district court reasonably considered the 

abundant archaeological evidence of pre-Hispanic use by other ancestral Puebloans 

throughout the Caldera.  App. Vol.4 A848-50.  And the excluded statement is not 

material to the district court’s findings that many other tribes used the Caldera after 

the 16th century in ways that defeated Jemez’s claim of exclusive use. 

 Similarly, tribal archaeologist William Whatley testified about Jemez’s 

exclusive-use area at the height of its population in 1541, based on his study of 
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archaeological sites and interviews with tribal members, as depicted on a map.  

App. Vol.3 A403; App. Vol.7 A1291-1327; App. Vol.10 A1929.  In his view, that 

area included Banco Bonito and Redondo Mountain but did not include most of the 

Caldera.  Government counsel objected to much of Mr. Whatley’s testimony 

because he had not been offered as an expert witness, but the court nonetheless 

admitted much testimony under Fed. R. Evid. 803(20) as the Jemez community’s 

understanding of its historic boundary.  Whatley conceded that he had not 

investigated other tribes’ use.  Supp.App. Vol.1 SA93-97.  As with Governor 

Madalena, Jemez shows neither abuse of discretion nor any harm from this ruling 

about 16th-century use.22 

 In sum, the district court carefully considered archaeological evidence, 

historical evidence, non-hearsay testimony from lay witnesses, and hearsay 

testimony under applicable exceptions.  This Court should reject Jemez’s request 

(at 74) for a remand directing the district court to “reopen the record” for 

additional oral history testimony.  Jemez has not come close to showing that 

discovery and trial should be reopened. 

                                           
22 Jemez notes (at 52-53, 66), that the district court admitted some oral tradition 
testimony, but repeatedly says that the court stated that it would give the evidence 
“no weight.”  The district court actually said that it would consider the testimony 
as evidence of Jemez beliefs—as it considered testimony about other tribes’ 
beliefs—but not for the truth of the matter asserted. 
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IV. The Indian canons of construction for interpreting federal treaties 
and statutes have no bearing on the district court’s interpretation 
of judicial decisions or its weighing of evidence. 

 In Part IV of its Opening Brief (at 66-74), Jemez mischaracterizes an 

assortment of asserted errors as failures to apply the Indian canons of construction.  

The Indian canons apply to the interpretation of treaties and statutes:  (1) Indian 

treaties must be construed in the sense in which “they would naturally be 

understood by the Indians … with any ambiguities resolved in favor of the 

Indians,” Herrera v. Wyoming, 139 S. Ct. 1686 (2019) (internal quotation marks 

omitted); and (2) “[s]tatutes are to be construed liberally in favor of the Indians, 

with ambiguous provisions interpreted to their benefit,” County of Yakima v. 

Confederated Tribes & Bands of the Yakima Indian Nation, 502 U.S. 251, 269 

(1992) (internal quotation marks omitted).  All of the citations to the decisions of 

the Supreme Court and this Court in this part of Jemez’s brief address 

interpretation of treaties and statutes.  Jemez does not identify any treaty or statute 

that the district court misinterpreted.  Jemez instead largely reiterates previous 

legal and factual arguments and seeks to bolster them by invoking the inapplicable 

Indian canons. 

 Jemez argues (at 67) that the district court failed to apply the Indian canons 

when interpreting this Court’s opinion in Jemez I, but it has not cited any decision 

articulating a similar canon applicable to judicial opinions, and we are aware of 
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none.  See United States v. Muckleshoot Indian Tribe, 235 F.3d 429, 433 (9th Cir. 

2000) (“judicial opinions are simply not statutes” and rules for the interpretation of 

statutes do not apply to judicial opinions). 

 Jemez’s argument (at 67-68) that the district court failed to apply the Indian 

canons when weighing evidence similarly misses the mark.  The district court 

applied a different “canon in aboriginal title doctrine [cases] requir[ing] courts, 

depending on the case’s facts, to make inferential leaps when weighing scanty 

evidence of aboriginal title.”  App. Vol.6 A1182.  Its conclusion that Jemez 

satisfied the “actual” and “continuous” use requirements of aboriginal title as of 

the relevant date—2000—was based on a series of such inferences in Jemez’s 

favor, but other tribes using the Preserve were similarly entitled to common-sense 

inferences in their favor.  Id.; App. Vol.4 A823, A826.  Even where an Indian 

canon of construction applies, it does not require a court to favor one tribe over 

another.  See, e.g., State of Utah v. Babbitt, 53 F.3d 1145, 1150 (10th Cir. 1995) 

(finding the “canon inapplicable here because the interests at stake both involve 

Native Americans”); Redding Rancheria v. Jewell, 776 F.3d 706, 713 (9th Cir. 

2015) (the Indian canon does not apply where “tribal interests are not aligned”).  

While Jemez portrays the dispute here as between a tribe and the federal 

government, it is fairly characterized as a dispute between Jemez’s interests and 
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those of other tribes.  Jemez’s Complaint seeks exclusive control of the Preserve, 

which Congress has directed should be managed for multiple tribes. 

 Although many tribes have expressed support for Jemez, other tribes with 

interests in the Preserve in general and Redondo Mountain in particular have not.  

Santa Clara views itself as steward of the Caldera and does not support “only one 

pueblo having exclusive use of the Caldera.”  App. Vol.3 A507; Supp.App. Vol.1 

SA154-64 (Chavarria testimony).  Zia members have expressed concerns about 

access to Redondo Peak .  Supp.App. Vol.1 SA122-

SA129 (Lucero testimony); Supp.App. Vol.1 SA229-32 (Anschuetz 

memorandum).  The district court described other tribes’ positions on Jemez’s 

claim as “Disparate.”  App. Vol.3 A567.  Even among the supportive tribes and 

tribal organizations, the scope of their support is unclear:  some have changed 

positions and most have acknowledged only that Jemez has occupied “unidentified 

‘land within’ the Valles Caldera.”23  App. Vol.3 A591-92 (quoting tribal council 

resolutions). 

 Jemez also criticizes (at 68-74) the exclusive-use requirement itself by 

contrasting Anglo-American property law, which is based on individual 

                                           
23 Amici 16 Tribes focus on Jemez’s claim to  on Redondo Peak 
and  and do not specifically address Jemez’s claims to  

, Banco Bonito, or the Valles Caldera as a whole.  Their arguments 
track Jemez’s arguments. 
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possession, with “tribal concepts of property,” which emphasize collective 

stewardship, as explained by Dr. Joseph Suina, a Cochiti Pueblo Tribal 

Councilman.  But the aboriginal title doctrine, as applied by the district court, 

allows for tribal property concepts to inform the decision about exclusive use.  

Whether framed as a rule of exclusive use with exceptions or as different analytical 

methods for determining exclusivity, see Strong, 518 F.2d at 561, the doctrine 

recognizes tribal understandings of property and ways of asserting dominance and 

control.  See, e.g., Seminole Indians, 180 Ct. Cl. at 383-86 (upholding finding of 

exclusive use notwithstanding presence of other aboriginal cultures and evolution 

of Seminole identity).  The district court considered whether Jemez established that 

other tribes’ use was joint-and-amicable or subject to Jemez’s dominance or 

permission.  But after 21 days of trial, the court found that Jemez failed to prove 

that any of these circumstances properly characterized Jemez’s historic use of the 

Valles Caldera.  Jemez’s problem is not that tribal concepts of property are 

incompatible with the district court’s framework for proving aboriginal title, but 

that it did not prove aboriginal title based on the lengthy and detailed record 

presented to the court. 

 Dr. Suina testified that Cochiti viewed Jemez as the “gatekeeper” of the 

Valles Caldera even though Cochiti used the Valles Caldera for various purposes.  

App. Vol.7 A1424-45.  He did not testify more broadly, as Jemez asserts (at 72), 
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that “all pueblos understand the Banco Bonito and surrounding areas, including  

, belong to Jemez.”  

Jemez also incorrectly asserts (at 72) that the “district court did not once cite to this 

testimony.”  The court considered Dr. Suina’s testimony, along with other 

evidence of Cochiti’s views.  The court noted that Cochiti had sought assurances 

from Jemez that it would not block Cochiti’s traditional uses, which Jemez 

representatives provided, but that those representatives had elsewhere expressed 

their belief “that other tribes did not use Redondo Peak” and that they were 

“opposed to other Tribes using Redondo Peak.”  App. Vol.3 A574.  The court also 

considered Dr. Suina’s testimony in considering whether the joint-and-amicable-

use exception was satisfied, and reasonably concluded that his statements about 

agreements and relationships among the Pueblos was “too vague” to support that 

exception in light of contrary evidence that “  

.”  App. Vol.4 A854. 

 General statements about Puebloan concepts of property do not call into 

question the district court’s findings and conclusions regarding the exclusive-use 

requirement.  Jemez has failed to challenge with any specificity the court’s detailed 

findings that many tribes historically used and continue to use the Valles Caldera, 

App. Vol.3 A350-406, A449-57, A493-566, App. Vol.6 A1001-27, and its 

conclusions that such use does not fit within any of the three exceptions to the 

Appellate Case: 20-2145     Document: 010110637425     Date Filed: 01/26/2022     Page: 91 



80 

exclusive-use requirement recognized in cases under the ICCA, App. Vol.4 A845-

64, App. Vol.6 A1161-83, much less in this suit under the Quiet Title Act seeking 

exclusive control of a unique area acquired by the United States and managed by 

the National Park Service for the benefit of many Indian tribes and others. 

CONCLUSION 

 For the foregoing reasons, the judgment of the district court should be 

affirmed. 
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STATEMENT REGARDING ORAL ARGUMENT 

 The United States agrees with the Pueblo of Jemez that oral argument would 

assist the Court. 
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