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I.  STATEMENT OF THE ISSUES 

Whether the district court erred in holding that: 

1. The Bracker balancing test preempts South Dakota’s imposition 

of contractor’s excise tax on the construction and renovation of 

the Flandreau Santee Sioux Tribe’s on-reservation casino under 

the Indian Gaming Regulatory Act and the Indian trader 

statutes.1 

White Mountain Apache Tribe v. Bracker, 448 U.S. 136 (1980) 

Ramah Navajo Sch. Bd., Inc. v. Bureau of Revenue, 458 U.S. 832 (1982) 

Flandreau Santee Sioux Tribe v. Haeder, 938 F.3d 941 (8th Cir. 2019) 

Flandreau Santee Sioux Tribe v. Noem, 938 F.3d 928 (8th Cir. 2019) 

2. The Indian trader statutes preempt South Dakota’s imposition of 

contractor’s excise tax on the Tribe’s reservation for the 

construction and renovation of the Tribe’s casino. 

Warren Trading Post Co. v. Arizona State Tax Comm’n, 380 U.S. 685 

(1965) 

Central Machinery Co. v. Arizona State Tax Comm’n, 448 U.S. 160 (1980) 

25 U.S.C. §§ 261-264 

 

The Tribe requests 30 minutes of oral argument. 

  

                                           
1 The order of issues in Appellee’s Brief follows the order in which the district 

court addressed them.  This order is the reverse of the order in the State’s Brief. 
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II.  STATEMENT OF THE CASE 

A. Introduction. 

The district court conducted a six-day bench trial and concluded that federal 

law preempts the State of South Dakota’s authority to impose contractor’s excise 

tax on the Flandreau Santee Sioux Tribe’s casino construction and renovation 

project on the Flandreau Indian Reservation.  Guiding the trial court’s analysis 

were controlling Supreme Court decisions and this Court’s prior opinions in this 

case, Flandreau Santee Sioux Tribe v. Haeder, 938 F.3d 941 (8th Cir. 2019), and a 

companion case, Flandreau Santee Sioux Tribe v. Noem, 938 F.3d 928 (8th Cir. 

2019), cert. denied, 140 S. Ct. 2804 (2020).   

The district court held that the tax is preempted three ways.  First, focusing 

on gaming-related interests, the tax is preempted under the Bracker balancing test.  

White Mountain Apache Tribe v. Bracker, 448 U.S. 136 (1980); SADD.98-100.2 

                                           
2 Plaintiff-Appellee Flandreau Santee Sioux Tribe is referred to as the “Tribe.” 

Defendants-Appellants are referred to as the “State.”  The Tribe’s Addendum is 

cited as “TADD.__;” the State’s Addendum is cited as “SADD.__;” the Tribe’s 

Appendix is cited as “TAPP.__” and the State’s Appendix is cited as “SAPP.__.”  

Docket entries filed in the District Court Clerk’s record, 4:17-cv-04055-KES, are 

cited as “Doc.” followed by the docket number.  The trial transcript is cited as 

“TT” followed by the volume number and the page and line numbers in the format 

“TT_, 000:00,” and trial exhibits are cited as “Ex.”  

Other abbreviations used in the brief include: “NIGC” for National Indian Gaming 

Commission; “IHS” for Indian Health Service; “BIA” for Bureau of Indian Affairs; 

“IGRA” for Indian Gaming Regulatory Act; and “HCC” for Henry Carlson 

Company. 
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The court properly weighed the history of tribal independence with respect to 

gaming, the federal policies reflected in the Indian Gaming Regulatory Act 

(“IGRA”), and the impairment of federal and tribal interests in tribal sovereignty 

and generating tribal revenue through gaming against the State’s bare interest in 

taxing the project while serving no relevant governmental role in connection with 

the project or on the reservation. 

Second, the Indian trader statutes, 25 U.S.C. §§261-264, which preempt any 

“tax directly ‘imposed upon Indian traders for trading with Indians,’” expressly 

preempt the tax, which is imposed upon HCC for its on-reservation sale to the 

Tribe of construction services and materials.  TADD.010; Dept. of Tax. & Fin. of 

N.Y. v. Milhelm Attea & Bros., Inc., 512 U.S. 61, 74 (1994) (quoting Warren 

Trading Post Co. v. Arizona State Tax Comm’n, 380 U.S. 685, 691 (1965)); see 

SADD.100-112.   

Third, even if the Indian trader statutes do not expressly preempt the tax, it is 

preempted under Bracker when the “complete lack of State responsibility on the 

reservation when it comes to Indian commerce,” SADD.118, is balanced against 

the strong federal and tribal interests implicated by the Indian trader statutes and 

the backdrop of tribal sovereignty in the field of Indian trading.  SADD.112-120. 
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Because the State has not shown clear error in the district court’s factual 

findings, and its legal conclusions correctly applied relevant statutes and case law, 

the judgment must be affirmed. 

B. Statement of facts. 

1. The Tribe 

The Flandreau Santee Sioux Tribe, “Wakpa Ipaksan” (Bend in the River), 

has occupied the Flandreau Indian Reservation in Moody County for generations.  

The Tribe’s forced removal from its homelands in Eastern Minnesota began after 

the “Dakota Wars,” which ended with the largest mass hanging in United States 

history, in which 38 Dakotas were hanged and 2 more Dakotas were killed for 

defending their way of life.  After the military forced the Tribe out of Minnesota, 

tribal members were shipped to a military prison at Fort Thompson, a journey that 

no children survived.  Forty families then moved from the Santee Tribe in 

Nebraska to the present-day Flandreau, South Dakota.  TAPP.150-151, 23:9-24:8. 

The Tribe had a meager financial existence before gaming, and most of the Tribe 

lived in poverty.   

More than 150 years later, the gaming facility the Tribe operates on its 

reservation allows the Tribe not only to survive, but to thrive, to the point most 

tribal members do not qualify for state-administered welfare benefits.  TAPP.283-

285, 711:23-713:19.  Tribal law explains that by using gaming revenues “to 
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strengthen the tribal government, tribal self-sufficiency and to support tribal 

economic development” on the reservation, the Tribe reinforces its commitment 

“to reverse the lasting effects of the termination policy of the 1950s and 1960s 

which promoted migration away from the Reservation in an effort to encourage 

and expedite assimilation of Indian people into non-Indian society,” and to 

“strengthening its Reservation community socially, economically, and culturally in 

its continuing efforts to realize its goal of self-determination”  TAPP.059; 

TAPP.161-164, 61:17-64:16.  

2. The Casino renovation 

The Tribe owns and operates the Royal River Casino and Hotel (“Casino”) 

on the Flandreau Indian Reservation in accordance with IGRA, TADD.001 (25 

U.S.C. §§2701-2719); the federally approved Tribal-State Gaming Compact, 

SAPP.048-067; and federally approved Tribal laws, including the Tribe’s Class II 

and Class III Gaming Ordinances, Gaming Revenue Allocation Plan, and the 

Tribal Tax Act.  SAPP.034, ¶3-4; SAPP.039, ¶29-30; Ex.3-4; TAPP.007-029; 

TAPP.054-082; Ex. 43.  The Casino, one of the first tribal class III casinos in the 

nation, opened in 1990 and moved to its present location in 1997.  SADD.006; 

TAPP.159-161, 57:13-58:2. 

As the Casino facility aged and regional competition increased, the Tribe 

started losing substantial gaming revenue to new competitors offering more slot 
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machines.  TAPP.171, 71:6-22; TAPP.253-256, 442:12-445:14.  The Tribe sought 

to amend the Gaming Compact to expand the number of slot machines allowed.  

Spurred by litigation alleging the State’s bad faith failure to negotiate, the Tribe 

and the State agreed in 2011 to expand the number of machines to 500.  TAPP.170, 

70:6-17; see Flandreau Santee Sioux Tribe v. South Dakota, 4:07-cv-04040-LLP 

(D.S.D. Mar. 19, 2007).  In 2016, they renegotiated the Gaming Compact to 

authorize up to 1,000 slot machines, and the Tribe obtained federal approval of the 

amended Gaming Compact as required by 25 U.S.C. §2710(d)(3)(B) and 25 C.F.R. 

§293.4.  TADD.004; TAPP.046-049; SAPP.038, ¶ 25.   

The 2016 Gaming Compact does not contain any provisions for State 

regulation of maintenance or construction of the Casino.  SAPP.038, ¶26; 

TAPP.174, 74:7-14, TT2, 359:18-360:3; see TADD.004-005 (25 U.S.C. 

§2710(d)(3)(C)(vi)); TADD.008-009 (25 C.F.R. §559.4).  The State negotiated for 

compensation to defray the cost of government services, and the Tribe agreed to 

make annual contributions to Moody County “due to the possibility of increased 

governmental demand …for government services” in increasing amounts 

according to the number of slot machines.  SAPP.038, ¶27; SAPP.057; TAPP.170-

171, 72:21-73:25.  The State did not request any compensation to the State.  

TAPP.174, 74:1-4. 
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The Tribe could not expand its slot machine count without renovating the 

Casino because it lacked the space to accommodate the additional machines.  

TAPP.175, 75:2-10; TAPP.255-256, 444:5-445:14.  The Tribe operated 425 slot 

machines before renovation, which expanded the Casino’s capacity to 800 

machines.  SAPP.039, ¶¶31, 39; TAPP.256, 445:4-7.  The Casino had not been 

renovated in 20 years.  TAPP.178, 83:16-19; TAPP.253, 442:12-19.  By this time, 

the Tribe faced sustained losses of 30% to 40% of gaming revenue.  TAPP.171, 

71:6-22.  In the extremely competitive gaming market, the renovation of the 

Casino was essential to increase tribal gaming revenue.  TAPP.234, 396:4-16; 

TAPP.236, 398:14-21.  The renovation also reduced the Casino’s marketing and 

maintenance costs and allowed the Tribe to maintain a healthy and safe 

environment for the public in the gaming facility.  TAPP.235, 397:9-16; 

TAPP.236-238, 398:22-400:16.  

The Tribe engaged a Minneapolis architectural firm and Henry Carlson 

Company, a Sioux Falls construction firm, to design and build the Casino project.  

SAPP.039-041, ¶¶33-37.  The project included the following improvements:  (1) 

enlarging the gaming floor; (2) upgrading the electrical system to accommodate the 

additional slot machines; (3) replacing the roof; (4) replacing the heating, 

ventilation, and air conditioning (HVAC) system; (5) updating fixtures and 

finishes; (6) relocating and renovating the bar/lounge; (7) adding a VIP gaming 
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lounge; (8) constructing a new administration building; (9) renovating the cash-

handling “cage”; (10) renovating the snack bar; (11) renovating the restaurant; (12) 

renovating the corridor from the gaming floor to the hotel; and (13) renovating the 

hotel lobby.  SAPP.041-042, ¶¶38-39.  Construction started in November 2016 and 

the Tribe issued a Certificate of Occupancy for the Casino’s administration 

building on February 4, 2020, and the main building on October 16, 2019, marking 

the project’s completion.  SAPP.042, ¶40; TAPP.275, 574:16-21; TAPP.083-084.  

The Tribe invested over $18.8 million in the project.  SAPP.047, ¶83; TAPP.105. 

3. Project regulation and licensing 

Construction and maintenance of every class III tribal casino, including this 

Casino, is regulated under IGRA through the Indian tribe’s issuance of a gaming 

facility license.  TADD.002 (25 U.S.C. §2710(b)(1)(B)); TT2, 346:6-18; 358:11-

22.  IGRA and tribal laws require every tribal casino to obtain a facility license 

from the tribal government’s gaming regulator.  SAPP.035, ¶¶5-11.  To gain the 

necessary NIGC approval under IGRA, every class II and class III tribal gaming 

ordinance must require that “the construction and maintenance of the gaming 

facility, and the operation of that gaming is conducted in a manner which 

adequately protects the environment and the public health and safety….”  

TADD.002 (25 U.S.C. §2710(b)(2)(E)); TADD.004 (§2710(d)(2)(A)).  Federal 

regulations require the tribe to submit a copy of the facility license to the NIGC 
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with an attestation certifying the tribe’s determination that facility has been 

constructed and maintained in such manner, and attesting that “the Tribe has 

identified and enforces laws, resolutions, codes, policies, standards and procedures 

applicable to the facility that protect the environment and the public health and 

safety, including any standards under the Tribal-State Gaming Compact.”  

SAPP.036, ¶14-15; SADD.010; TADD.008-009 (25 C.F.R. §§559.3, 559.4); TT2, 

359:22-360:13.  The NIGC Chairman may inspect the tribe’s documentation 

related to its determination.  TADD.009 (25 C.F.R. §559.6). 

As required under 25 C.F.R. §559.4, the Tribal Gaming Commission has 

issued a gaming facility license to the Casino annually.  TADD.008-009; 

SAPP.036, ¶13; TAPP.030-037; TT2, 360:14-362:8.  Both the NIGC and the 

Tribal Gaming Commission have authority to suspend or revoke the Casino’s 

facility license and to halt operation if either determines the facility endangers the 

environment or public health and safety, or the Casino operates without a license.  

SADD.011; SAP. 036, ¶15-16; TAPP.02; TAPP.236-237, 398:22-399:12; 

TAPP.001-003 (25 C.F.R. Parts 573, 575); TT2, 362: 9-363:2; see TADD.007 (25 

U.S.C. §2713).  In 2020, the Tribal Gaming Commission suspended the Casino’s 

operation until it implemented additional safety measures in response to the 

COVID-19 pandemic public health threat.  TAPP.242-243; 405:20-406:12.  
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The Tribal Gaming Commission, Casino Compliance Officer, Indian Health 

Service, private contractors and an independent inspector hired and paid by the 

Tribe all conducted inspections of the Casino during and after construction.  

SADD.011; SAPP.036-038, ¶¶18-22; TAPP.038-045; TT2, 363:3-367:3.  The 

State has never inspected the Casino or issued any project building permits.  

SADD.012; SAPP.042, ¶42; TAPP.265-267, 492:18-493:3.  

The Tribe, as the governmental authority having jurisdiction over the 

project, selected the codes and regulations applicable to the project, including 2015 

International Building Codes and the Americans with Disabilities Act.  

SADD.011-012; SAPP.042, ¶¶41-44; TAPP.264-265, 491:24-492:14.  The United 

States Environmental Protection Agency issued National Pollution Discharge 

Elimination System general permit coverage for the project directly, without State 

involvement.  SADD.012; SAPP 042, ¶45; Ex.35. 

The Tribe regulates all traders operating on the reservation by requiring each 

business to obtain a business license.  SAPP.043, ¶¶49-50; TAPP.085-091; 

TAPP.050-053.  Each business must certify it will comply with tribal laws and 

applicable federal laws including “25 C.F.R. Part 140 (as applied by the United 

States).”  TADD.011-015; TAPP.089, 0091; TAPP.190-191, 143:22-144:22.  HCC 

obtained a business license from the Tribe.  TAPP.090-091.  The Tribe has 

authority to revoke business licenses and to exclude businesses from the 
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reservation.  TAPP.217, 231:6-22.  The Tribe retains the power to regulate 

business on the reservation, and the United States retains the power to regulate 

reservation commerce with the Tribes even if a federal Indian trader license is not 

issued.  TAPP.218, 232:2-11.  The State does not license or regulate business trade 

with the Tribe.  TAPP.192, 149:14-16.   

The Tribe also provided project services to HCC, including oversight in 

weekly construction meetings, information technology services, security, 

surveillance, snow removal, utility access, and worker and construction site safety 

inspections.  SAPP.043, ¶53; TAPP.276-279, 584:20-587:21; TT2, 329:18-332:22; 

TT3, 501:16-505:11.   

4. Tribal revenues and expenditures 

The Tribe financed the project, including the $384,436.00 contractor’s 

excise tax cost.  SAPP.046-047, ¶¶80-81, 83.  The Tribe pays 6% to 7.35% 

interest, compounding the cost and the reducing the gaming revenue available to 

the Tribe.  SAPP.047, ¶81; TAPP.260-261, 451:15-452:2.  The borrowed funds to 

pay the tax now sit in a Tribal trust account.  TAPP.239, 401:1-7.  Under the 

financing terms, the funds must be used for the casino renovations and fixtures and 

furnishings, which includes purchase of new slot machines.  TAPP.227-228, 

319:22-320:13.  The financing terms prohibit the Tribe from taking on additional 
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debt for Casino improvements, resulting in a lack of funds to purchase additional 

machines.  TAPP.259, 450:3-8; TAPP.261, 452:8-15.  

If the funds set aside to pay the tax had been available, the Tribe would have 

purchased 19-20 additional slot machines.  TAPP.239-240, 401:13-402:16; 

TAPP.257-257, 446:18-447:8.  If this court holds the contractor’s excise tax is 

preempted, the Tribe will purchase the 19-20 additional slot machines with the 

$384,436.00.  Id.  Based on the house average daily win of $180 per machine, the 

minimum loss in gaming revenue the Tribe has experienced annually since October 

2019 because it is unable to expend the $384,436.00 for slot machines is $1.245 

million.  TAPP.240-241, 402:25-403:17; TAPP.258, 447:9-16.  This is a low 

estimate because new slot machines at the Casino average $200 to $400 per day in 

gaming revenue.  TAPP.240-241, 402:25-403:9.   

After paying its operational expenses and servicing the renovation debt, the 

Casino distributes all net gaming revenue to the Tribe weekly.  TT1, 156:14-24.  

The Tribe received just over $4.5 million in net gaming revenue in 2019, $7.6 

million in 2018, and $10.4 million in 2017.  TAPP.123; TAPP.262-263, 456:12-

457:24; Ex.152, FSST104077.  In 2018, gaming revenue accounted for about 40% 

of the Tribe’s revenue.  SAPP.045, ¶62; TAPP.215, 229:18-21.  In 2019, with the 

Tribe repaying the Casino renovation debt with gaming revenue, gaming revenue 

is about 25% of the Tribal budget, and the Casino remains the largest non-federal 
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source of Tribal government revenue.  TAPP.215-216, 229:18-230:7; TAPP.224-

225, 285:22-286:10.  

Gaming revenue supplements nearly every governmental service or function 

the Tribe provides to reservation residents, and to tribal members and nonmembers 

residing in Moody County where the reservation is located, and Minnehaha County 

where Sioux Falls is located. SAPP.039, ¶29; TAPP.096-100; TAPP.158, 41:2-14; 

TAPP.164, 64:2-7; TAPP.199, 162:5-11; TAPP.202, 171:4-12; TAPP.212, 221:21-

25; TAPP.221, 243:6-10; TAPP.297-299, 4:24-6:2.  At trial, the Tribe provided 

evidence the services are utilized by members and nonmembers.  SADD.017-020; 

Id.  These include housing, law enforcement, ambulance, fire, roads, social 

services, tribal courts and probation services, emergency services dispatch, 

detention, child protection, education, health care including $14 million in tribal 

funds toward a new health clinic, domestic violence victim assistance, and 

COVID-19 pandemic relief services and testing, to name a few.  SAPP.058-063; 

TAPP.096-100; TAPP.060, §19-1-2; TAPP.064-080; TAPP.154-169; TAPP.186-

189; TAPP.193-214; TAPP.221, 243:1-25; TAPP.297, 4:13-20; TAPP.299, 6:18-

23; TT1, 29:12-56:6; TT2, 239:15-240:21; TT3, 638:5-659:11; TT4, 681:16-691:6; 

TT4, 696:13-719:25. 
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5. South Dakota contractor’s excise tax 

South Dakota imposes a 2% contractor’s excise tax on construction 

contractors’ gross receipts from “all labor and materials.”  SDCL §§10-46A-1, 10-

46A-3.  The amount of the contractor’s excise tax on this project is $384,436.00.  

TAPP.105; TAPP.273, 516:16-18.  The tax is not due to the State until after the 

project owner pays the contractor.  TAPP.281, 619:3-11; TT5, 1014:14-1015:9.  It 

is standard industry practice for the contractor to pass on the tax on to its 

customers; HCC has always done so, and did so in this case.  Id.; TAPP.270-271, 

513:10-514:19; TAPP.282, 623:16-22.  The $384,436.00 in contractor’s excise tax 

levied on this project was spread over the State’s 2017, 2018, and 2019 fiscal 

years.  TT5, 1014:2-1015:9.  For fiscal year 2017, the tax levied was less than 

$140,493.12.  TAPP.103.   

The location of the taxed activity is the project location.  SAPP.043, ¶ 47.  In 

this case, the tax was imposed at the Casino on the reservation.  SAPP.083, 873:1-

3; TT5, 978:5-7.   

6. State revenues and expenditures 

The State generally deposits contractor’s excise tax collections into its 

general fund.  SAPP.043, ¶48.  South Dakota’s 2018 budget was 

$4,807,134,211.00, and its 2019 budget was $4,844,973,501.00.  SAPP.046, ¶74; 

TAPP.220, 281:22-25; TAPP.139.  In 2019, the State’s total projected contractor’s 
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excise tax revenue was $114 million, which comprised only 7% of the general fund 

budget.  Ex. 181; TAPP.223-224, 284:17-285:12.  

The State provides no direct services to the Tribe or the Casino, and did not 

provide HCC with services related to this project that were paid for with 

contractor’s excise taxes.  SAPP.044, ¶58-59; TAPP.182-185, 107:19-110:5; 

TAPP.247-249, 417:8-419:13; TAPP.267-269, 509:2-511:25.  Further, the State’s 

witnesses, with one exception, testified they did not know if their offices had ever 

provided any services on the Flandreau Indian Reservation; that they had never 

been to the reservation; and testified only that state services were generally 

available throughout the State.  TT5, 895:2-896:14; 908:17-910:3; 1039:14-

1041:3; 1049:22-1052:13; 1066:6-1068:7; 1095:1-1097:7; 1128:20-1130:4; 

1158:13-1161:3; 1186:5-1209:1. 

7. State contractor’s excise tax exemptions and agreements 

Although Indian tribes are statutorily exempt from State sales tax, SDCL §1-

45-10, there is no statutory exemption from contractor’s excise tax.  SAPP.032, 

¶10.  However, recognizing that some construction projects within Indian country 

are exempt from the contractor’s excise tax under federal law, SAPP.032, ¶11, the 

South Dakota Department of Revenue considers exemption requests on a case-by-

case basis.  TAPP.287, 958:2-6; SAPP.072:19-073:7; Ex.195.  There is no 

published uniform regulation on what projects are exempt.  Instead, the 
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Department of Revenue is guided by an unpublished 1989 legal memorandum.  

TAPP.288, 980:8-12.  The State denied exemption requests submitted by the Tribe 

and HCC.  TAPP.140-148; Ex.196; TT5, 964:8-965:22; 968:12-15.   

The Casino project included construction of an administrative building often 

used by the Tribe for tribal administrative meetings.  TAPP.148; TAPP.176-177, 

78:12-79:11; TAPP.290, 988:5-13.  While the Tribe was denied a tax exemption, 

the State has granted exemptions to other projects used for administrative meetings 

and other non-administrative purposes, including a pow-wow grounds and a 

community center.  TAPP.289-290, 981:25-982:3; TAPP.291, 984:12-23.  The 

State exempted another tribe’s casino renovation project because the State was 

trying to secure a tax compact from that tribe.  TAPP.293-294, 997:6-998:7. 

Further, the State has entered into tax agreements with seven South Dakota 

tribes that split the contractor’s excise tax collections between the state and tribe.  

SAPP.088:16-20.  A different percentage of the tax is remitted to South Dakota 

under each of these agreements.  SAPP.089:1-4.  Some tribes remit no tax.  

SAPP.091:3-10; SAPP.093:14-17.  The Flandreau Tribe is not eligible for a 

contractor’s excise tax agreement because the Tribe does not impose a contractor’s 

excise tax in its tax code.  TAPP.152-153, 26:19-27:8; TAPP.286, 944:13-19; 

Ex.43.  
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C. Procedural history. 

The Tribe commenced this action in April 2017.  In July 2018, the district 

court ruled in the Tribe’s favor on cross-motions for summary judgment, 

concluding that IGRA expressly preempts the tax and, alternatively, that the tax is 

preempted under Bracker balancing, considering the federal and tribal interests 

underlying IGRA and the State’s interest in collecting the tax.  Flandreau Santee 

Sioux Tribe v. Sattgast, 325 F.Supp.3d 995 (D.S.D. 2018); Haeder, 938 F.3d at 

943-44.  That decision did not reach the issue of preemption under the Indian 

trader statutes.  Sattgast at 1007.  On appeal, this Court reversed, finding the tax 

was not explicitly preempted by IGRA, and finding the summary judgment record 

was inadequate to uphold preemption under Bracker.  Haeder at 947.   

On remand, after finding that material issues of law and fact remained, the 

district court scheduled a bench trial “to proceed consistent with the Eighth Circuit 

opinion.” SADD 4.  Following a six-day trial and review of 208 exhibits, 

testimony of 26 witnesses, and deposition testimony from 16 depositions, Doc. 

152, 163, 166, 185, the court issued judgment in favor of the Tribe.  SADD.1-121.  

The State appealed. 

III.  SUMMARY OF THE ARGUMENT 

The Bracker analysis requires a “particularized inquiry into the nature of the 

state, federal, and tribal interests at stake, ... to determine whether, in the specific 
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context, the exercise of state authority would violate federal law,” which the 

district court properly called a “fact-intensive examination.”  448 U.S. at 145; 

SADD.024.  The State fails to show any error in the district court’s extensive fact 

finding and consequently should not prevail on appeal.  Cf. State’s Br. at 35-37; 

SADD.1-121.  

Contrary to the State’s assertion, State’s Br. at 11-12, this appeal is critically 

different from the previous appeal because it comes after a trial, not after summary 

judgment.  In the Haeder appeal, this Court held that, based on the summary 

judgment record viewed in the light most favorable to the State, a reasonable fact 

finder could find State interests sufficient to outweigh the tribal and federal 

interests.  Haeder at 942.  The Haeder holding, however, “did not concomitantly 

preclude the district court, as fact finder, from determining otherwise after 

weighing the evidence” presented at trial.  Kaplan v. Mayo Clinic, 847 F.3d 988, 

991 (8th Cir. 2017).  The asserted State interests viewed in the dim light of 

summary judgment standards disappear when exposed to the daylight of trial.   

Here, the evidence includes undisputed testimony that “had the Tribe been 

able to use the $384,436 currently held in escrow, the Tribe would have purchased 

19-20 additional gaming slot machines,” expected to generate over $1.24 million in 

annual gaming revenue.  SADD.53-54; see §II.B.4, supra.  The Tribe demonstrated 

exactly how the tax “will impede the Tribe’s ability to conduct its Class III gaming 
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activities to generate gaming revenue,” which Haeder had found inadequate on the 

summary judgment record.  Haeder at 946; §II.B.4, supra. 

The evidence at trial clarified the insubstantiality of the State’s interests in 

taxing the project because the State does not provide governmental services to the 

Tribe, the Casino, or HCC on the reservation or related to this project, and does not 

uniformly apply the contractor’s excise tax throughout the State within Indian 

country.  See Haeder at 946-47; §II.B.6-7, supra.  Given the district court’s 

uncontested findings of fact – that “the State played no role in regulating the 

renovation project”; that the “evidence presented at trial showed ‘complete 

abdication or noninvolvement of the State in the on-reservation activity,’” 

SADD.75; that the amount of tax at issue is a “miniscule” and “negligible” 

percentage of State budgets, SADD.89; and that the State taxed the Tribe’s project 

differently than comparable construction projects in Indian Country, SADD.95 – it 

is clear the State seeks to tax commerce it does not regulate, and to which it adds 

no substantial value, against a backdrop of exclusive federal and tribal regulation 

and funding.  

The district court’s decision on the Indian trader statutes properly rested on 

two pillars, either of which is sufficient to find preemption.  First, the Indian trader 

statutes expressly preempt taxing goods and services sold to the Tribe on its 

reservation.  SADD.100-112.  They evince a clear congressional purpose to 
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preempt state-imposed burdens on the trade to reservation Indians, except as 

authorized by Congress.  SADD.100-103.  Second, the Indian trader statutes 

preempt the tax based on Bracker balancing.  SADD.112-120.  The significant 

federal and tribal interests under IGRA and the Indian Trader statutes, when 

balanced against the complete lack of State regulation or provision of any services 

to the Tribe directly related to the taxed activity, support the district court’s 

preemption decision.  SADD.119-120. 

IV.  STANDARD OF REVIEW 

The district court’s “[f]indings of fact, whether based on oral or other 

evidence, must not be set aside unless clearly erroneous,” while legal conclusions 

are reviewed de novo.  Fed. R. Civ. P. 52(a)(6); Howard v. United States, 964 F.3d 

712, 716 (8th Cir. 2020); see Anderson v. City of Bessemer City, 470 U.S. 564, 

573-74 (1985).    

Under the clear error standard, there is “a strong presumption that the factual 

findings are correct,” Howard at 716, and the court “must construe the evidence in 

a light most favorable to the appellee,” Vaughn v. Sexton, 975 F.2d 498, 506 (8th 

Cir. 1992) (internal quotation marks omitted).  “To be clearly erroneous, a decision 

must strike us as more than just maybe or probably wrong, it must strike us as 

wrong with the force of five-week-old, unrefrigerated dead fish.”  Kaplan, 874 

F.3d at 992 (internal quotation marks omitted). 
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V.  ARGUMENT 

A. Federal preemption in Indian country. 

Federal preemption in Indian law involves “two independent but related 

barriers” to state authority in Indian country, of which “either, standing alone, can 

be a sufficient basis for holding state law inapplicable to activity undertaking on 

the reservation… .”  Bracker at 142-43.  “First, the exercise of such authority may 

be pre-empted by federal law. … Second, it may unlawfully infringe ‘on the right 

of reservation Indians to make their own laws and be ruled by them.’”  Id. at 142 

(quoting Williams v. Lee, 358 U.S. 217, 220 (1959)). 

In Noem and Haeder, this Court identified the interests to be weighed under 

Bracker when federal preemption is not explicit, and factors that influence the 

weight of those interests.  “[W]e focus on ‘the extent of federal regulation and 

control, the regulatory and revenue-raising interests of states and tribes, and the 

provision of state or tribal services.’”  Haeder at 945 (quoting Felix S. Cohen, 

Handbook of Federal Indian Law 707 (2012)); accord Noem at 935.   

“‘State jurisdiction is preempted by the operation of federal law if it 

interferes or is incompatible with federal and tribal interests reflected in federal 

law, unless the state interests at stake are sufficient to justify the assertion of state 

authority.’”  Noem at 935-36 (quoting New Mexico v. Mescalero Apache Tribe, 

462 U.S. 324, 334 (1983)); accord Haeder at 945.  Tribal sovereignty provides a 
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“crucial backdrop” for assessing State authority, and “when a tribe undertakes an 

enterprise under the authority of federal law, an assertion of State authority must 

be viewed against any interference with the successful accomplishment of the 

federal purpose.”  Mescalero at 335-36 (internal quotation marks omitted); see 

Bracker at 144-45; Ramah Navajo School Bd., Inc. v. Bureau of Revenue, 458 U.S. 

832, 845 (1982).  Accordingly, while the question of preemption is “‘primarily an 

exercise in examining congressional intent,’” Noem at 932 (quoting Cotton 

Petroleum Corp. v. New Mexico, 490 U.S. 163, 176 (1989)), that examination 

includes “the broad policies that underlie” relevant Congressional acts “and the 

history of tribal independence” in undertaking the taxed activity.  Noem at 935; 

accord Haeder at 945; Ramah, 458 U.S. at 838.   

Noem and Haeder examined IGRA preemption, but this appeal involves 

both IGRA and the Indian trader statutes.  These statutes’ underlying purposes – 

promoting economic development, tribal self-sufficiency, and tribal self-

determination – are also reflected in numerous other federal statutes and policies.  

TADD.001 (25 U.S.C. §§2701(4) & 2702(1); TAPP.094-095; Mescalero at 337 & 

n.17; see also Pres. Mem. on Tribal Consultation, 86 Fed. Reg. 7491 (Jan. 26, 

2021) (reaffirming tribal sovereignty and self-governance as “cornerstones of 

Federal Indian policy”). 
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On the State’s side of the balance is its “interest in raising revenue for its 

general fund to provide services to residents including [HCC]” and its separate 

interest in uniform application of its tax laws.  Haeder at 946.  Factors relevant to 

the weight of the State’s interest in raising revenue include: (1) whether the “tax is 

directed at off-reservation value” (in which case the State would have a stronger 

interest in taxation) or, conversely, imposed on value generated on the reservation 

(where the State’s interest in taxation is weaker); (2) whether the “taxpayer is the 

recipient of state services;” and (3) whether there is a “nexus” between those 

services and the taxed activity.  Id. at 946-47 (internal quotation marks omitted).  

The “state interest strengthens” where this nexus exists, Barona Band of Mission 

Indians v. Yee, 528 F.3d 1184, 1193 (9th Cir. 2008), and is “heavily discounted” 

where the nexus is absent, Haeder at 946, because “[t]he exercise of state authority 

which imposes additional burdens on a tribal enterprise must ordinarily be justified 

by functions or services performed by the State in connection with the on-

reservation activity.”  Mescalero at 336; Bracker at 148-49; Warren Trading Post 

at 691.  Thus, as a rule, “‘a State seeking to impose a tax on a transaction between 

a tribe and nonmembers must point to more than its general interest in raising 

revenues.’”  Noem at 932 (quoting Mescalero at 336). 

The State stipulated that the only relevant State services or functions are 

those funded by the tax in question, primarily “services that are funded with State 
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General Funds….”  SAPP.044 ¶57; SADD.78.  See Ramah at 843, 845 n.10; Marty 

Indian School Bd., Inc. v. South Dakota, 824 F.2d 684, 688 (8th Cir. 1987); Crow 

Tribe of Indians v. Montana, 819 F.2d 895, 901-02 (9th Cir. 1987), sum. aff’d, 484 

U.S. 997 (1988).  The State further stipulated that its “exercise of civil regulatory 

jurisdiction” is relevant in this action only to the extent it is “related to the 

Project.”  Doc. 149-4 at 9 (Stipulation, ¶ 2.e).  The court therefore excluded 

evidence of irrelevant services not funded with general funds and irrelevant 

regulation unrelated to the project, including services from the Divisions of 

Insurance and Banking, Electrical Commission, Plumbing Commission, the Board 

of Technical Professions, and the Board of Bar Examiners.  SAPP.044, ¶57; Doc. 

149-4 (Pl. Mot. in Limine) at 2-3. 

B. The tax is incompatible with the federal policies underlying IGRA 

and the history of tribal independence in gaming operations, 

impairs the related tribal interests, and is not justified by any 

significant State interests. 

Noem held that, even where IGRA does not expressly preempt state taxation, 

a tax nevertheless is preempted under Bracker where the activity “contribute[s] 

significantly to the economic success of the Tribe’s Class III gaming at the Casino” 

and the tax’s “impact would be contrary to IGRA’s broad policies.”  Noem at 936.  

“The stated purposes of IGRA include “promoting tribal economic development, 

self-sufficiency, and strong tribal governments … ensur[ing] that the Indian tribe is 

the primary beneficiary of the gaming operation [and] protect[ing] such gaming as 
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a means of generating tribal revenue.”  Id. (quoting 25 U.S.C. §2702); Haeder at 

946. 

The “history of tribal independence in the operation of gaming and gaming 

facilities” is also of “great relevance.”  Noem at 935.  The Supreme Court 

“confirmed” the “long history of tribal resistance to state regulation of their 

independent operation of gaming activities” in Cabazon, and Congress “endorsed” 

and “protected” it in IGRA.  Id. at 936 (citing California v. Cabazon Band of 

Mission Indians, 480 U.S. 202 (1987)).  IGRA codified tribal freedom from “state 

interference in the operation of gaming activity, except for limited state regulation 

through Class III gaming compacts.”  Id.   

The “‘deeply rooted’” history of tribal sovereignty, and the “‘recognition 

and encouragement of this sovereignty in congressional Acts [including IGRA], 

promoting tribal independence and economic development, inform the pre-emption 

analysis that governs’ this court’s inquiry,” SADD.36 (quoting McGirt v. 

Oklahoma, 140 S.Ct. 2452, 2476 (2020) and Ramah at 838).  The Casino 

renovation project arises directly out of IGRA’s codified purposes.  If not for 

IGRA, no casino would exist, and there would be no renovation project to tax.  

SAPP.039, ¶32.   

The State’s position goes astray because it ignores the backdrop of tribal 

self-governance in gaming and the policies underlying IGRA, contrary to the 
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requirements of the Bracker analysis and this Court’s directions.  SADD.35; 

Haeder at 945-46.   

1. The federal government has a substantial interest in casino 

construction to promote the IGRA goals of ensuring public 

health and safety, environmental protection, and promoting 

tribal self-sufficiency and strong tribal government. 

The district court correctly highlighted IGRA’s “control[ over] the 

construction and maintenance of tribal casino facilities” as “evidence of a strong 

federal interest in the adequate and safe construction of tribal gaming facilities…”  

SADD.40; §II.B.3, supra.  IGRA controls casino construction “by assigning tribes 

the responsibility to regulate the operation of casino gaming with federal 

oversight.”  Id.; §II.B.3, supra.  The fact that this occurs without State involvement 

is “evidence of the federal goal of promoting tribal self-sufficiency and tribal 

government articulated in IGRA.”  SADD.40.   

Federal law “leaves the management of casino construction to each tribe, 

allowing tribes to actively regulate construction activity and prescribe whatever 

public health and safety requirements each tribe deems fit.”  SADD.41.  It is 

undisputed that the State “did not regulate the renovation project under the Tribal-

State Gaming Compact,” id., and “never provided help, funds, trainings, or 

inspections to the project.” SADD.45; §§II.B.3, II.B.6, supra.  Instead, the project 

was governed by the Tribe’s federally approved gaming ordinances and the tribally 

identified and enforced “laws, resolutions, codes, policies, standards and 
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procedures applicable to the facility that protect the environment and the public 

health and safety[.]”  TADD.008-009 (25 C.F.R. §559.4); SADD.010; SAPP.036, 

¶14-15; TT2, 359:22-360:13.   

“[A]ll inspections and regulatory involvement during the Casino renovation 

were conducted by either federal or tribal agencies—not state agencies.”  

SADD.44; §II.B.2, supra.  South Dakota health standards and building, electrical, 

plumbing, and mechanical codes did not govern design or construction, SADD.44-

45.  Tribal security and law enforcement, not state law enforcement, responded to 

all incidents during the project.  SADD.45; SAPP.043, ¶53; TT2, 332:14-336:10.  

Federal and tribal agencies issued the licenses and permits for the project, and the 

Tribe, not the state, issued certificates of occupancy.  SADD.45-46; §II.B.2, supra. 

This renovation project was necessary to maintain compliance with IGRA’s 

health and safety requirements because of the aging HVAC, electrical, fire alarm 

and sprinkler systems.  SADD.47; TAPP.179-180, 88:12-89:11; TAPP.236-237, 

398:22-400:11; TAPP.254, 443:11-21; TT2, 327:18-329:15.  The project advanced 

federal interests in the safety of Indian gaming facilities.  SADD.49.  The State 

asserts that casino construction is not a significant federal interest, State’s Br. at 

22-24, but fails to refute the evidence of federal and tribal involvement in 

accordance with IGRA’s design and purpose.  SADD.49-51; §§II.B.2-3, supra. 
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Further, the State ignores Supreme Court and Eighth Circuit precedent.  

Both Bracker and Ramah held that state taxation was preempted because the added 

tax expense impeded the broad purposes of federal statutory schemes.  SADD.50.  

In Ramah, the federal government “played no role in regulating or supervising the 

actual construction of the school,” but state contractor’s excise tax was preempted 

because the tax “necessarily impede[d] the clearly expressed federal interest in 

promoting the quality and quantity of educational opportunity for Indians by 

depleting the funds available for the construction of Indian schools.”  Ramah, 458 

U.S. at 842, 851-52; accord, Marty Indian School, 824 F.2d at 688 (South Dakota 

fuel tax preempted).   

Similarly, in Bracker, federal regulation of reservation roads and timber 

preempted Arizona’s fuel tax and motor carrier license tax, even though the federal 

government did not regulate the fuel or vehicle licensing.  Bracker at 145-48; see 

Ramah at 841 n.5.  And in Noem, the state tax on casino amenities was preempted 

because its financial “impact would be contrary to IGRA’s broad policies.”  Noem 

at 936.  

Here, too, the federal government has a strong interest in ensuring that 

casino construction, essential to the continued safe and profitable operation of the 

Casino, is not subjected to state taxation that depletes tribal funds and impairs the 

federal interest in promoting Tribal self-sufficiency.  This is particularly clear in 
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light of the demonstrated fact that, by design, IGRA “has ‘left the State with no 

duties or responsibilities’” for the construction of the Casino or the Tribe’s 

economic development.  Ramah at 843 (quoting Warren Trading Post, 380 U.S. at 

691); §§II.B.3, 6, supra.  

This case is not Yee, which dealt with a state sales tax imposed off-

reservation on a non-Indian contractor’s purchase of construction materials from 

non-Indian vendors, that, save for a contract clause “devised to circumvent sales 

tax,” would clearly be taxable.  528 F.3d at 1186-87.  Yee looked past the “rigged” 

contract and held that IGRA did not preempt taxation of the off-reservation 

transaction among non-Indians.  Id. at 1191-93.  Yee expressly distinguished “the 

multitude of cases” – such as the instant case – “where courts have analyzed state 

taxation on non-Indians performing work on Indian land.”  Id. at 1191.  Here, 

nothing is rigged, and the location of the tax, under State law, is the project site on 

the reservation.  SAPP.043, ¶47; SAPP.083, 873:1-3.  The Casino renovation 

project is not “of paramount state and local concern,” because it is exclusively 

governed by federal and tribal laws.  §II.B.2-3, supra.  The State has no interest in 

the project but to claim the tax.  In this case, unlike Yee, the Tribe paid all sales 

taxes imposed for the off-reservation purchase of materials, totaling $56,097.00.  

TAPP.105; TAPP.273, 516:16-18; TAPP.280, 592:7-11; TT5, 959:23-960:7.  
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Mashantucket Pequot Tribe v. Town of Ledyard is also distinguishable.  722 

F.3d 457 (2d Cir. 2013).  There, a state personal property tax fell “on the non-

Indian’s ownership of property, rather than on the transaction between the Tribe 

and the non-Indian.”  Id. at 469 (emphasis in original).  The court found that 

“under IGRA, mere ownership of slot machines by the vendors does not qualify as 

gaming[.]”  Id. at 470.  A personal property tax imposed on a non-Indian’s 

ownership of property is fundamentally different from a tax on business with an 

Indian tribe on its reservation, because the mere ownership features no Indian 

involvement.  See Michigan v. Bay Mills Indian Community, 572 U.S. 782, 810 

(2014) (Sotomayor, J., concurring) (citing Thomas v. Gay, 169 U.S. 264 (1898)).   

Moreover, interference with “the economic success” of tribal gaming 

“contrary to IGRA’s broad policies,” even if the state tax does not reduce the play 

of games, is sufficient under the Bracker test.  Noem at 936.  The economic 

interference here is significant, in contrast to Ledyard.  SADD.63-64; see §II.B.4, 

supra.  This Circuit has never held a state tax is preempted only if the tax affects 

the Tribe’s “governance of gaming,” as the State argues.  State’s Br. at 23; cf. 

Noem at 936.  As the Supreme Court of Oklahoma recently found, Ledyard’s 

crabbed analysis of the scope of IGRA preemption is “unpersuasive.”  Video 

Gaming Technologies, Inc. v. Rogers County Bd. of Tax Roll Corrections, 475 P.3d 

824, 832-33 (Okla. 2019), cert. denied, 141 S.Ct. 24 (2020). 
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The State seeks to minimize the significant federal involvement by labeling 

the IHS inspections “voluntary” and lamenting that NIGC reviewed the project’s 

financing documents, but not “construction plans.”  State’s Br. at 26-28.  The Tribe 

submits its facility to IHS inspection as part of its IGRA-mandated requirement to 

ensure and certify to federal authorities that the Casino is built and maintained in a 

manner that protects the environment and the health and safety of the public.  

TADD.002 (25 U.S.C. §2710(b)(2)(E)); TADD.008-009 (25 C.F.R. §559.4); 

TAPP.038-045.  IHS inspections, EPA permitting, NIGC review, and all the other 

policies, procedures, and contracts the Tribe has enacted and entered into, 

demonstrate that Congress assigned the authority to regulate the Casino facility to 

the Tribal government with federal oversight, while the State government has no 

authority, and conducts no inspections.  §II.B.3, supra.  This assignment of 

jurisdiction to the Tribe, to the total exclusion of the State, combined with the lack 

of any State standards for casino construction in the Tribal-State Gaming Compact, 

constitutes extensive, exclusive, actual federal regulation and control over the 

physical gaming facility.  SAPP.038, ¶26.  With no comparable State interest in 

regulating the facility, this factor strongly favors preemption. 

2. The federal government has a substantial interest in 

promoting tribal economic development, ensuring that the 
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Tribe is the primary beneficiary of gaming, and protecting 

gaming as a means of generating Tribal revenue. 

The undisputed evidence establishes that the tax would have “more than a de 

minimis financial impact on federal and tribal interests.” Cf. Haeder at 947; see 

§II.B.4, supra.  The district court found the tax burden is “magnified” by accruing 

interest and by “the amount of revenue the Tribe is not able to generate.”  

SADD.52-53.  “[H]ad the Tribe been able to use the $384,436 currently held in 

escrow, the Tribe would have purchased 19-20 additional gaming slot machines,” 

which conservatively “would have generated over $1.24 million dollars in revenue 

for the Casino in 1 year.”  SADD.53-54; TAPP.240-241, 402:25-403:17; 

TAPP.258, 447:11-16.  This amount represents at least a 10% increase in the 

Casino’s gaming earnings and would increase the current annual $4.5 million in 

gaming revenue transferred to the Tribe by more than 25%.  SADD.54-55; 

TAPP.242, 405:11-19; §II.B.4, supra.  This loss of tribal gaming revenue “is only 

attributable” to the State tax.  SADD.55.  The tax therefore “directly impairs the 

Tribe’s ability to conduct Class III gaming and generate gaming revenue in direct 

contradiction to IGRA’s federal goals.”  Id. 

The State claims, without any citation to the record, that this revenue loss is 

“speculative.” State’s Br. at 30.  However, the testimony at trial was undisputed, 

credible and definitive:  If the money were available, the Tribe would use it “to 

purchase slot machines,” because they “generate the most revenue for us, and 
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that’s the most efficient … use of those funds.”  TAPP.257-258, 446:18-447:16; 

see also TAPP.239-241, 401:13-403:17.  This testimony was provided by two 

highly qualified individuals.  TAPP.229-230, 388:13-389:17; TAPP.251-252, 

424:14-425:17.  It was based on known information about the floor house average 

for slot machines at this Casino.  TAPP.241, 403:2-12.  The Tribe cannot, under 

the financing indentures, take out more loans at the Casino to purchase slot 

machines.  TAPP.227-228, 319:22-320:13; TAPP.259, 450:3-8; TAPP.261, 452:8-

15.  The Tribe does not have the funds to support its governmental operations and 

fund slot machine purchases, particularly because it is already experiencing a 

reduction in gaming revenue to pay the $18.8 million in debt service on the casino 

renovation, whilst battling a pandemic.  TAPP.226, 313:6-23; TAPP.242-244, 

405:20-407:13; TAPP.260-261, 451:15-452:2. The Tribe previously could not 

expand beyond 425 machines because it had no floor space or power capacity.  

TAPP.175, 75:2-10; TAPP.231, 393:7-25; TAPP.255-256, 444:15-445:14.  While 

the State imagines “a multitude of reasons why the Tribe may not wish to operate 

at full capacity,” State’s Br. at 33, hypothetical speculations unsupported by 

evidence or testimony are no basis to disregard the court’s factual findings. 

In addition, the evidence “established that the expansion and modernization 

of the casino facility ‘is directly tied to increases in gaming activity itself’ and 

contributed significantly to the economic success of the Tribe’s Class III gaming at 
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the Casino.”  SADD.56-57 (quoting Noem at 936); TAPP.256, 445:8-14.  The 

“deteriorating” Casino generated less revenue and required costlier marketing 

initiatives, while the renovation reduced marketing expenditures and has increased 

gaming activity.  SADD.57-58; TAPP.231-238.  

The court found that even a loss of just “$384,436 to the tribal budget and 

tribal interests is substantial.”  SADD.63.  Furthermore, because the Casino 

distributes all profits to the Tribal government – over $4.5 million in 2019 – the 

State tax’s negative impact on these distributions is “contrary to IGRA’s broad 

policies.”  SADD.58-59 (quoting Noem at 936); TAPP.122; TAPP.262-263, 

456:12-457:24.  As the court detailed, the “Tribe utilizes proceeds from the Casino 

to help fund a variety of on-reservation and tribal projects” in pursuit of the 

objectives stated in the Tribe’s Revenue Allocation Plan to achieve the goals of 

IGRA.  SADD.58-63; §II.B.4, supra. 

3. The tax imposes an economic burden on the Tribe that 

impairs important tribal interests in tribal sovereignty, self-

determination, and economic development. 

The State tax “implicates the tribal interests in tribal economic development 

and tribal sovereignty,” which “overlap[] with the federal interests at issue.”  

SADD.65.  First, “the tax impedes the Tribe’s interest in self-determination 

because the Tribe is not able to fully realize its gaming revenue and allocate said 

funds where the Tribe sees best fit.”  SADD.68.  “[T]he tax also interferes with the 
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Tribe’s ability to make its own laws and be governed by them, most specifically 

the Tribe’s Tax Act,” which does not impose contractor’s excise tax.  Id.; 

TAPP.152-153, 26:19-27:8; TAPP.286, 944:13-19; Ex.43.  

“[T]he tax also interferes with the Tribe’s negotiated Amended Gaming 

Compact.”  SADD.69.  The State conditioned its agreement to increase the number 

of gaming machines from 500 to 1,000 on the Tribe’s agreement to make 

substantial payments to Moody County to defray any costs resulting from casino 

expansion.  Id.; §II.B.2, supra; SAP.038, ¶27; SAPP.057; TAPP.172-174, 72:21-

74:3.  This bargain ensures any costs to non-tribal government are borne by the 

Tribe – not the State.  

The Tribe renovated the Casino to add the space, electrical, and network 

capacity needed to expand from 425 slot machines to 800, but the tax bill has 

prevented the Tribe from purchasing new machines, impairing the Tribe’s interests 

under the Gaming Compact.  SADD.69-70; see §V.B.2, supra.  Another renovation 

will be necessary to reach the 1,000 machines authorized by the Gaming Compact, 

and the State will impose another excise tax, illustrating that it is not merely a 

“single, one-time tax.”  SADD.70.   

The tax also “directly interferes with the Tribe’s ability to self-govern” 

because it places an economic burden on the construction of a building in which 

the “Tribe regularly conducts tribal government meetings.”  SADD.71; TAPP.148; 
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TAPP.176-177, 78:1-79:11; TAPP.292, 988:5-13.  This building “is essential to 

tribal government operations,” and even the State’s own exemption criteria 

recognize that the State lacked authority to tax its construction.  Id.; SADD.100; 

see §II.B.7, supra. 

Finally, the tax interferes with the Tribe’s interest in economic development: 

the tax and the resulting opportunity costs harm the “Tribe’s ability to 

economically develop and provide essential government services both on and off-

reservation.”  SADD.72; see §II.B.4, supra. 

The State’s view that “[n]othing in IGRA … shows an intent by Congress to 

exempt non-Indian contractors from generally applicable taxes,” State’s Br. at 28, 

is an argument against express preemption, not preemption under Bracker.  A 

“narrow focus on congressional intent to preempt State law” is not “the sole 

touchstone.”  Mescalero, 462 U.S. at 334.  “[B]road [federal] policies” and the 

Tribe’s history of independence are highly relevant.  Noem at 935.  As with the use 

tax imposed on Casino amenities in Noem, “interference with the successful 

accomplishment of the federal purpose” weighs heavily in favor of preemption.  

Mescalero at 336; see Noem at 936.   

The Tribe’s “competitive bidding process” for hiring a contractor does not 

rescue the State tax, which impairs tribal and federal interests no matter how many 

bids the Tribe attracts.  See State’s Br. at 28.  The tax increases the contract cost 
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and interferes with the Tribe’s deliberate decision not to impose a contractor’s 

excise tax in its own tax code.  TAPP.152-153, 26:18-27:8.   

Worse, the State does not use the revenue it collects for the benefit of the 

project, the Tribe, or the reservation, not only depriving the Tribal government of 

funds dearer to the Tribe than they are to the larger, richer State, but also depriving 

residents of services.  See §II.B.4-6, supra.  And worse still, by investing those 

funds in slot machines, the Tribe would have generated more gaming revenue to 

fund governmental services, which is the central purpose of IGRA and the 

renovation project.  Id.  By siphoning funds out of the casino project into the 

State’s $4 billion budget, the State materially impaired the Tribe’s self-governance.   

The State also argues the “tax does not infringe on the Tribe’s right to self-

govern” because “the State has a legitimate right to tax and merely reducing tribal 

revenue does not invalidate a state tax.”  State’s Br. at 30-31.  The State’s “right to 

tax” is the question here.  Further, in Crow Tribe, on which the State relies, the 

Ninth Circuit noted that a “state tax is not invalid merely because it erodes a tribe’s 

revenues,” but in the next sentence recognized that in fact, “a state’s power to tax 

may be limited when such taxes affect tribal revenues arising from certain goods 

and services.”  Crow Tribe of Indians v. Montana, 650 F.2d 1104, 1116 (9th Cir. 

1981), amended on denial of reh’g, 665 F.2d 1390 (9th Cir. 1982).  State tax is on 

weaker ground when imposed on “value generated on the reservation by activities 
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involving the Tribes and when the taxpayer is the recipient of tribal services.”  Id.  

“Any substantial incursion” into that value “cuts to the heart of the Tribe’s ability 

to sustain itself.”  Id. at 1117.  In this case, the tax erodes tribal gaming revenues 

generated on the reservation in the tribal gaming facility licensed under IGRA, 

undermining important federal interests. 

The State’s reliance on Wagnon v. Prairie Band Potawatomi Nation is 

similarly misplaced, as the “downstream economic consequences” discussed in 

Wagnon involved the tribe’s claim that a state tax on fuel distribution, imposed off-

reservation, interfered with the tribe’s subsequent on-reservation tax on the same 

fuel when sold at retail.  546 U.S. 95, 114 (2005).  An off-reservation tax, Wagnon 

held, is not subject to Bracker balancing.  Id. at 112-14.  The circumstances here 

are completely different, and this Court has already held that if the tax “will 

impede the Tribe’s ability to … generate gaming revenue,” the balance may tilt 

toward preemption.  Haeder at 946. 

The State attempts to minimize the “actual economic effect” on the Tribe, 

arguing the $384,436 tax bill is paid over 20 years.  State’s Br. at 34.  The State’s 

economics are off-base.  The lower court correctly found the tax burden is 

“magnified” by the interest accruing on the borrowed money.  SADD.52-53; TT2, 

451:15-452:2.  Assuming 6% simple interest, the Tribe would pay $845,759.19 

over 20 years.  On an annual average, the Tribe’s burden would more than double 
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the burden Ledyard found to be “minimal,” 722 F.3d at 473-74.  Here, the 

economic burden is imposed against much smaller gaming revenues than in 

Ledyard, comes with additional opportunity costs of lost slot machine revenue 

from machines that could not be purchased, and results in far less economic benefit 

to the State.  Id. at 475; §§II.B.5-6, supra; SADD.87-89. 

4. State interests do not justify the tax’s interference with 

federal and tribal interests. 

The trial court considered the State’s three asserted interests in imposing the 

tax, and found them all wanting.  First, the State demonstrated no “interest in 

reimbursement for the governmental functions and services” provided to the 

taxpayers.  SADD.73.  “At trial, the State presented no evidence that South Dakota 

used revenues from the State general funds to provide any particular service to the 

Tribe, the Royal River Casino, or Henry Carlson Company during the on-

reservation renovation project,” and the “State played no role in regulating the 

renovation project.”  SADD.75; §§II.B.2-3, supra.  In short, the facts at trial 

demonstrated that the State’s contributions to project, “if any, were sporadic, 

indirect, and de minimis,” and none of its services had a “nexus” to the taxed 

activity.  SADD.80.  The district court considered the “off-reservation services” 

provided to tribal members and Henry Carlson Company,” and found them 

completely absent.  SADD.81 (citing Haeder at 946); §II.B.6.  There was “no 

evidence” that anyone bearing the tax burden used tax-funded services provided by 
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the Board of Regents, Legislative Research Council, Department of Corrections, 

Unified Judicial System, or any of the fourteen other State agencies asserted by the 

State.  SADD.81-83; SAPP.044, ¶57; Doc. 149-4 (Pl. Mot. in Limine) at 2-3.  The 

State offered no more than “hypothetical scenarios,” and “failed to establish 

evidence of any actual utilization [of State services] or any connection to the 

renovation project.”  SADD.85; §II.B.6, supra.   

Second, the court found “the State’s general interest in raising revenue” is 

insufficient to justify the tax.  SADD.87-91.  The State’s inability to impose the tax 

would deprive the State of a “miniscule” fraction of its total budget, resulting in 

“negligible” reductions to the departmental budget of each agency, especially over 

a three-to-four-year construction period.  SADD.88-89; §II.B.6, supra.  In any 

event, the court noted, much like Noem, “‘this is not a case in which the State seeks 

to assess taxes in return for governmental functions it performs for those on whom 

the taxes fall,’” so the State’s “general interest in raising revenue cannot justify the 

substantial burden on federal and tribal interests and weighs against imposition of 

the excise tax.”  SADD.90-91 (quoting Noem at 937). 

The State argues State services could potentially “benefit the Tribe, tribal 

members, and the contractor” in common with the general public.  State’s Br. at 

34.  The State does no more than rely on its “interest in raising revenues to provide 

government services throughout South Dakota.”  Noem at 937.  This type of 
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interest “does not outweigh the federal and tribal interest in Class III gaming 

reflected in IGRA and the history of tribal independence recognized in Cabazon.”  

Id. 

The State points to colleges and K-8 schools it operates and “various social 

services” partially funded with general fund dollars, and asserts that the “value to 

the Tribe of these services far outweighs the tax imposed.”  State’s Br. at 35-36.  

As noted, the State “provided no evidence” that Tribal members or anybody 

associated with HCC attend a State college “or take advantage of any of said 

institutions’ services.”  SADD.81-82.  It also “failed to identify any” services of 

the Departments of Health, Education, or Social Services (among many others) 

“that were provided to the Tribe, tribal members, Henry Carlson Company, or the 

Casino.”  SADD.83; §II.B.6, supra.  The State ignores the evidence that the Tribe 

pays for the school bus, meals, health services, and other needs at Flandreau Public 

School including teacher salary increases, in addition to providing education 

services and funding, the property taxes the Tribe pays to fund state schools, and 

the federal funds for the education of tribal children the State receives.  TAPP.154-

158, 37:25-41:23; TAPP.186-188,127:22-129:16; TAPP.200-202, 169:19-171:17.  

It also ignores the reality most tribal members are not even eligible for state 

welfare benefits like Medicaid, SNAP, and TANF because of the Tribe’s funding 

to tribal members.  TAPP.284-286, 712:23-713:6 
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At best, any State interest in taxing the project to fund unrelated services that 

might be “available” to the public must be “heavily discount[ed]” because the 

interest is so general.  SADD.84-85 (quoting Haeder at 947).   

Moreover, “the State is adequately reimbursed for these generalized off-

reservation services by both the Tribe and [HCC’s] tax payments.”  SADD.087.  

The State collects hundreds of thousands of dollars in taxes from the Tribe and 

tribal members every year and collects millions from HCC and its employees.  

TAPP.105 (HCC paid $1,253,888.34 in contractor’s excise tax to South Dakota in 

2019; TAPP.219-220, 241:24-242:17 (SUTA taxes); SADD.85-87 (citing Ramah 

at 844 n.9); see also Marty Indian School, 824 F.2d at 688.  This includes sales 

taxes paid by reservation residents including the over 415 tribal employees, 

because there are no major retail stores on the reservation (TAPP.181-182, 106:12-

107:18), substantial fuel taxes the State uses to fund road maintenance and 

construction (TAPP.108-112; TAPP.116-118; TAPP.280, 592:12-18; TT1, 196:22-

197:13), and property taxes that fund public schools (TAPP.187, 128:10-13; T3, 

517:6-143).   

The State insists that it regulates construction, without citing any evidence, 

and that its interests have a strong “nexus” to the Casino project – even though 

                                           
3 The Tribe owns 2,700 acres of fee land on which it pays taxes.  TAPP.14, 11:9-

11; TAPP.114-115.  
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“adherence to state regulations was not required.”  State’s Br. at 38-39.  The 

evidence demonstrates the State does not license construction contractors at all, did 

not inspect the project, and State standards and building permitting did not apply to 

this project.  §II.B.3, supra.  The fact that HCC maintains a consistent standard of 

quality does not establish a connection between the Casino project and the State 

government.  If HCC produced substandard work on the reservation, the State 

government could not do anything about it.  The State’s assertion that the 

contractor’s “only access to governmental services is through those offered by the 

State” is patently false.  State’s Br. at 39-40.  The Tribal government regulates and 

provides services to the contractor while engaged in the Casino project.  SADD.9-

13; see §II.D.3, supra. 

The State’s reliance on Ute Mountain Ute Tribe v. Rodriguez is misplaced.  

660 F.3d 1177, 1199 (10th Cir. 2011); State’s Br. at 40.  Ute Mountain concerned 

the same state mineral severance taxes upheld in Cotton Petroleum.  Ute Mountain 

at 1188-89.  The Tenth Circuit gave weight to the state’s interest in providing the 

“off-reservation infrastructure” for oil and gas transportation because it 

“substantially contribute[d] to the economic value” of the taxed resources.  Id. at 

1199-1200.  Further, “unlike in Ramah, the economic burden of the tax falls on the 

non-Indian operators, not the Tribe.”  Id. at 1201 (citing Ramah at 844).  The 

instant case is unlike Ute Mountain in either respect.  Here, the contractor’s labor 
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and materials take on their economic value on the Tribe’s reservation once 

installed in the Casino, and the Tribe, not HCC, bears the economic burden of the 

tax.  State services available off-reservation deserve little weight here. 

Third and finally, the court considered “the State’s interest in the uniform 

application of South Dakota tax law,” SADD.91, and found that “the State does not 

uniformly apply the generally applicable excise tax throughout the State,” 

SADD.93.  This is a result of tribal-state tax collection agreements which distribute 

different amounts of the contractor’s excise tax to each tribe, as well as the “lack of 

uniformity in the application of the State protocol and criteria when granting tax 

exemption requests in Indian Country.”  SADD 93-95; §II.B.7, supra. 

In seven tax agreements, the State has given two tribes a 100% refund of 

contractor’s excise tax, other tribes a lesser share of the taxes, and requires tribes 

without a tax agreement to pay the full tax unless a rare tax exemption is granted.  

Id.  The State denies exemptions to some projects it deems “commercial,” like the 

Tribe’s casino project, while granting an exemption to others similarly situated, 

like the Sisseton Wahpeton Casino project.  SADD.94-95; §II.B.7, supra.   

In addition, the State criteria call for categorically exempting “tribal 

administration projects,” including projects with multiple uses like a pow-wow 

grounds and a community center, but the State did not exempt the Tribe’s project, 

which included a new administration building used for tribal government meetings.  
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SADD.95-96; TAPP.148; TAPP.176-177, 78:12-79:11; TAPP.292-988:5-13.  

Further, the Casino has been used to provide shelter to domestic violence victims, 

produce meals for elderly and health care workers, and to provide hotel rooms to 

health workers and quarantined individuals during the coronavirus pandemic.  

TAPP.244-245,407:21-408:3, TAPP.246, 413:4-15; TT4,701:19-24.  Because the 

State does not apply its exemption criteria uniformly, its interest in uniformity is 

demonstrably light.   

C. The tax is incompatible with the Indian trader statutes. 

The tax is incompatible with the Indian trader statutes and the history of 

tribal independence in dealing with traders who sell goods and services to Indian 

tribes on the reservation.  The federal policies and federal and tribal interests 

underlying the Indian trader statutes are distinct from those at play in IGRA, 

although they overlap.  Therefore, the tax is also preempted because it imposes 

“financial burdens” upon the Tribe and HCC “in addition to those Congress or the 

[Tribe] have prescribed.”  Warren Trading Post, 380 U.S. at 691.  “And since 

federal legislation has left the State with no duties or responsibilities respecting the 

reservation Indians,” it is Congress’s intent to withhold from the State “the 

privilege of levying this tax” on HCC for its sales to the Tribe on the reservation.  

Id. 
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1. Congress has comprehensively regulated on-reservation 

sales to Indians to protect Indian interests over the entire 

history of the United States. 

Federal preemption under the Indian trader statutes is firmly embedded in 

the nation’s and South Dakota’s history.  The United States admitted South Dakota 

to the Union on the agreement that the Indian lands within its boundaries “shall 

remain under the absolute jurisdiction and control of the Congress of the United 

States.”  S.D. Const. art. XXII; see Act of Feb. 22, 1889, ch. 180 § 4, 25 Stat. 676, 

677 (South Dakota Enabling Act); see also Warren Trading Post, 380 U.S. at 687 

n.3 (discussing identical provision in Arizona Enabling Act).  The South Dakota 

Supreme Court held that “Article XXII of the South Dakota Constitution serves as 

a ‘legal principal that guides [the court’s] resolution” on federal preemption of 

state authority.  Stathis v. Marty Indian School, 2019 S.D. 33, ¶ 20 (S.D. 2019). 

Under the U.S. Constitution’s Indian Commerce Clause, states “have been 

divested of virtually all authority over Indian commerce and Indian tribes.”  

Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 62 (1996).  “[T]he regulation of 

Indian commerce … is under the exclusive control of the Federal Government 

[and] the Constitution vests in Congress complete law-making authority over 

[Indian commerce].”  Id. at 72. 

The Indian trader statutes stand as “comprehensive federal regulation” of 

“persons who wish[] to trade with Indians,” in the form of “sweeping” statutes 
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“permitting the Indians largely to govern themselves, free from state interference.” 

Warren Trading Post at 686-88; see TADD.010 (25 U.S.C. §§261-264); see also 

TADD.011-015 (25 C.F.R. Part 140) (Indian trader regulations).  Regulating trade 

with Indians is an original and fundamental aspect of federal Indian policy and 

law. 

2. The Indian trader statutes preempt state taxes imposed on 

persons who sell to Indians on an Indian reservation. 

Congress assigned to the Commissioner of Indian Affairs4 the “sole power 

and authority to appoint traders to the Indian tribes and to make … rules and 

regulations … specifying the kind and quantity of goods and the prices at which 

such goods shall be sold to the Indians.”  TADD.010 (25 U.S.C. §261).  Congress 

provided that all “trade with the Indians on any Indian reservation” is permitted 

only “under such rules and regulations as the Commissioner of Indian Affairs may 

prescribe for the protection of said Indians.”  TADD.010 (25 U.S.C. §262); see 

also id. (25 U.S.C. §263) (authorizing the President to prohibit trade in any Indian 

country)). 

The Supreme Court held the “evident congressional purpose” of the Indian 

trader statutes is “ensuring that no burden shall be imposed upon Indian traders for 

trading with Indians on reservations except as authorized by Acts of Congress or 

                                           
4 The Secretary of the Interior now exercises the Commissioner’s authority.  Reorg. 

Plan No. 3 of 1950, 15 Fed. Reg. 3174 (May 25, 1950). 
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by valid regulations promulgated under those Acts.”  Warren Trading Post at 691.  

The Court held that this purpose is frustrated by the assessment of state tax on a 

trader’s gross income from selling to Indians on the reservation, because such a tax 

would put financial burdens on [the trader] or the Indians with whom 

it deals in addition to those Congress or the [Tribe] have prescribed, 

and could thereby disturb and disarrange the statutory plan Congress 

set up in order to protect Indians against prices deemed unfair or 

unreasonable by [federal officials]. 

Id.   

The Indian trader statutes preempt state taxation even where the non-Indian 

seller has no business location on the reservation, and even where it does not 

possess a federal Indian trader license.  Central Machinery, 448 U.S. at 165-66.  

“Until Congress repeals or amends the Indian trader statutes … we must give them 

a sweep as broad as their language … and interpret them in light of the intent of the 

Congress that enacted them.”  Id. at 166 (internal quotation marks omitted).  As a 

rule, a transaction is governed by the Indian trader statutes, and federal law 

preempts the state tax on the seller’s receipts from the transaction, whenever a sale 

is made to Indians on a reservation.  Id. at 165. 

The Supreme Court has permitted states to regulate Indian traders’ 

transactions in Indian country in only one respect:  states may impose upon traders 

minimal burdens reasonably tailored to the collection of valid taxes from non-

Indian consumers.  Milhelm, 512 U.S. at 73-74.  Specifically, Milhelm held that 
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when an Indian trader sells wholesale cigarettes on-reservation to Indians for 

subsequent resale to nonmembers, and that resale is validly taxed, then the state 

can require the trader to comply with a minimally burdensome regulatory scheme 

tailored to assist the state in its collection of that tax.  Milhelm, however, preserved 

the holdings of Warren Trading Post and Central Machinery that federal law 

preempts “a tax directly ‘imposed upon Indian traders for trading with Indians’” in 

Indian country.  Id. at 74-75 (quoting Warren Trading Post at 691, and citing 

Central Machinery at 164). 

Milhelm does not “eliminate[] the possibility” that the Indian trader statutes 

preempt the tax.  State’s Br. at 19.  The Milhelm exception does not apply in this 

case, where the facts are akin to Warren Trading Post and Central Machinery, not 

Milhelm.  Here, the tax is imposed on HCC’s on-reservation sales to the Tribe, not 

on sales to non-Indians.   

Sac and Fox Nation v. Pierce is also distinguishable.  213 F.3d 566 (10th 

Cir. 2000); see State’s Br. at 19-20.  Pierce involved the same Kansas fuel tax and 

the same basic fact pattern that was the subject of Wagnon.  See Pierce at 569; 

Wagnon, 546 U.S. at 99-100.  The tax was imposed on fuel distributors’ “off-

reservation receipt” of fuel, not upon an on-reservation transaction.  Wagnon at 

106.  In contrast, here the gross receipts tax on HCC’s transaction with the Tribe is 

imposed on the reservation, and the Tribe bears the economic burden.  For these 
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reasons, the tax implicates the same tribal and federal interests that preempted the 

gross receipts tax in Central Machinery and Warren Trading Post. 

Furthermore, when the taxed transaction is an on-reservation sale to the 

Tribe, as it is in this case, it is irrelevant if the trader also makes other sales to non-

Indians.  See State’s Br. at 20 (citing Pierce).  In Warren Trading Post, the trader 

maintained its principal office off-reservation in Flagstaff and engaged in business 

with non-Indians.  Warren Trading Post v. Moore, 95 Ariz. 110, 113 nn.1&2 (Ariz. 

1963), rev’d, 380 U.S. 685.  Rather than invalidating the preemption claim, 

preemption was limited to the trader’s “sales made on the reservation to 

reservation Indians.”  380 U.S. at 686 n.1; see also Laguna Ind., Inc. v. New 

Mexico Tax. & Rev. Dept., 114 N.M. 644, 645-46 (N.M. App. 1992), aff’d, 115 

N.M. 553 (N.M. 1993) (trader statutes preempted state tax on sales to tribal entity 

by major defense contractor Raytheon); 57 Interior Dec. 124 (1940) (traders are 

not subject to state taxation “in so far as they trade with Indians,” while they “are 

subject to such laws in so far as they deal with non-Indians.”); 58 Interior Dec. 562 

(1943).  “One of the fundamental purposes of these statutes and regulations – to 

protect Indians from becoming victims of fraud in dealings with persons selling 

goods – would be easily circumvented if a seller could avoid federal regulation” 

simply by serving some non-Indian customers.  Central Machinery at 165.   
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Moreover, curbing the threat of fraud or abuse is not the statutes’ sole 

purpose.  They are part of a long line of federal acts which “provide that all 

intercourse with [Indians] shall be carried on exclusively by the government of the 

union.”  Worcester v. Georgia, 31 U.S. 515, 557 (1832).  A core purpose of the 

Indian trader statutes is to exclude other governments from intercourse with Indian 

tribes on their reservations.  Id. at 561-62; Warren Trading Post at 691.  While the 

exclusion of state regulatory authority over Indian traders is not absolute, Milhelm 

at 75, none of the factors cited by the State create an exception to the rule that “a 

tax directly imposed upon Indian traders for trading with Indians” is preempted.  

Id.  The district court correctly found the narrow view espoused by the State and 

Pierce “unpersuasive.”  SADD.107. 

3. The contractor’s sale of construction labor and materials 

constitutes “trade” over which the State has no taxing 

authority. 

The State insists the Indian trader statutes apply only to goods, not services.  

State’s Br. at 14.  This argument ignores two critical facts.  First, the State imposes 

contractor’s excise tax on the contractor’s gross receipts from “all labor and 

materials.”  SDCL §10-46A-3 (emphasis added); TAPP.105; TAPP.271-272, 

514:20-515:2; TT4, 856:11-16.  Second, this transaction involved the sale of both 

goods and services to the Tribe, including $919,930.00 in materials and materials 
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contracts.  SADD.108; TAPP.105; TAPP.271-272, 514:20-515:2; TAPP.272, 

516:19-24; TT5, 959:23-960:7. 

The State also fails to make a convincing case that when Congress enacted 

sweeping preemptive laws governing “trade” with Indians, it intended to protect 

Indians from added burdens and interference when they purchased goods, but 

intended to leave their purchase of services unguarded.  Instead, statutory 

construction principles confirm the soundness of the definition of “trading” the 

Bureau of Indian Affairs adopted in the Indian trader regulations – trade means 

any transaction “involving the acquisition of property or services.”  TADD.012-

014 (25 C.F.R. §140.5 (emphasis added)).  The State asks the Court to reject the 

BIA’s regulations defining trade, asserting that Congress unambiguously referred 

only to trade in goods.  State’s Br. at 14-15.  But the State’s argument is devoid of 

authority and fails to rebut any part of the district court’s analysis.  SADD.101-

103.   

Contrary to the State’s assertion, State’s Br. at 15, the district court 

addressed the first step of the Chevron analysis and concluded the Indian trader 

statutes make sense using a general or a narrow definition of trade, so the “‘statute 

is open to interpretation.’”  SADD.110-111 (quoting Nat’l R. Passenger Corp. v. 

Boston & Me. Corp., 503 U.S. 407, 418 (1992)); see Chevron U.S.A., Inc. v. 

Natural Resources Defense Council, Inc., 467 U.S. 837, 842-43 (1984).  The 
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State’s unsupported claim that there is “no ambiguity” because the statutes do not 

expressly mention services is unpersuasive.  The fact that Congress “could have 

expressly included” a clarifying phrase does not help answer the question.  

Robinson v. Shell Oil Co., 519 U.S. 337, 341 (1997).  Congress did not expressly 

use the phrase “traders of goods” when it granted federal officials “the sole power 

and authority to appoint traders to the Indian tribes.”  TADD.010 (25 U.S.C. §261).  

Congress did not use the word goods in §262, which provides that any “trade with 

the Indians on any Indian reservation” is subject to federal “rules and regulations” 

prescribed “for the protection of said Indians.”  Id. (25 U.S.C. §262).   

Nor does the statutory context require a narrow goods-only definition of 

trade.  See FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 133 (2000) 

(“statutory context” and act’s “core objectives” inform statutory construction).  

Section 262 identifies the essential purpose as the “protection of … Indians.”  The 

federal acts that regulate trade and intercourse with Indians “‘manifest a firm 

purpose to afford that protection which treaties stipulate,’” to “‘treat them as 

nations [and] respect their rights.’”  Warren Trading Post at 688 (quoting 

Worcester, 31 U.S. at 556-57).  These objectives do not suggest a narrow meaning 

of trade.  Instead, the Congressional goals are best accomplished by covering all 

on-reservation trade with Indians.  While the word goods appears in proximity to 

trade in §§261, 263, and 264, it merely exemplifies, rather than limits, the reach of 
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the statutes’ coverage of trade in Indian country.  TADD.010.  Because the statutes 

do not qualify trade, either expressly or by context, and the term is susceptible to 

more or less expansive definitions, it is not unambiguously restricted to trade in 

goods.   

Under Chevron, the next step is to ascertain “whether the agency’s answer is 

based on a permissible construction of the statute.”  467 U.S. at 843.  The district 

court correctly held that the agency’s definition of “trading” is reasonable and, 

indeed, that “excluding service transactions would not be consistent” with an 

appropriately broad construction of the statutes or with their purpose.  SADD.111.   

“[S]tatutes passed for the benefit of … Indian tribes are to be liberally 

construed, doubtful expressions being resolved in favor of the Indians.”  Bryan v. 

Itasca County, Minn., 426 U.S. 373, 392 (1976) (internal quotation marks omitted).  

The Supreme Court has historically held that the Indian trader statutes 

“‘contemplate the Indian territory as completely separated from that of the states; 

and provide that all intercourse with them shall be carried on exclusively by the 

government of the union.’”  Warren Trading Post at 688 (quoting Worcester, 31 

U.S. at 557) (emphasis added); Central Machinery, 448 U.S. at 166; see also Ewert 

v. Bluejacket, 259 U.S. 129, 137 (1922) (broadly construing companion statute 

regulating federal employees’ trade with Indians); United States v. Hutto, 256 U.S. 

524, 527 (1921) (same).  To narrowly construe trade as only limited to trade in 
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goods “would defeat the efforts of Congress to monopolize all contacts with the 

Indians.”  New Mexico Tax. and Rev. Dept. v. Laguna Ind., Inc., 115 N.M. 553, 

555 (N.M. 1993).  The Laguna decision persuasively outlined additional reasons to 

reject the State’s interpretation.  Id. at 553-56.  The term “trade” as used in the 

Indian trader statutes includes a contractor’s sale of labor and goods.   

4. The contractor’s lack of a federal Indian trader’s license is 

irrelevant. 

HCC’s lack of a federally issued trader license does not affect the 

preemption analysis.  The Supreme Court specifically rejected this argument, 

holding “[i]t is irrelevant that [the vendor] is not a licensed Indian trader.”  Central 

Machinery, 448 U.S. at 164.  The State theorizes that the lack of a federal license 

would have doomed the preemption claim in Central Machinery, but for the fact 

that the BIA had approved the sale and the tribal budget in that case.  State’s Br. at 

18-19.  But the taxed activity at issue here was also subject to federal regulation 

and oversight.  SADD.40-51; §II.B.3, supra.  Furthermore, Central Machinery did 

not hinge on this issue.  The Court explained that it is not the federal government’s 

“administration” of the Indian trader statutes, but the fact of their “existence … 

that pre-empts the field of transactions with Indians occurring on reservations.”  

Central Machinery at 165.   

“[M]odern conditions” such as the dormancy of federal licensing cannot 

alter the judicial interpretation of federal statutes enacted over a century ago, 
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“[u]ntil Congress repeals or amends” them.  Id. at 166.  The Supreme Court 

recently reiterated the “perils of substituting stories for statutes,” in the context of 

the gradual, persistent, de facto chipping away of tribal rights, and emphasized that 

“extratextual sources,” including “subsequent historical events,” cannot “overcome 

congressional intent as expressed in a statute.”  McGirt, 140 S.Ct. at 2468-70.  As 

the district court held, “the conformity of historical practices to a federal statute are 

‘a meaningless guide for determining’ Congressional intent.”  SADD.117 (quoting 

McGirt at 2471); see also McGirt at 2474.  The lack of a federal license does not 

leave an opening for state taxation of on-reservation construction contractors: they 

remain under exclusive federal and tribal control.  

Likewise, U.S. ex rel. Keith v. Sioux Nation Shopping Center, 634 F.2d 401 

(8th Cir. 1980), does not help the State.  Keith held that sellers operating on-

reservation without federal licenses could not be prosecuted for violating 25 U.S.C. 

§262 when it was impossible for the vendors to obtain licenses from BIA, and they 

had instead obtained licensure from the tribe.  Id. at 403.  The decision 

demonstrates the extent of tribal regulation in the era of self-determination, which 

still leaves no room for state taxation of Indian traders.  See, e.g., Indian Self-

Determination and Education Assistance Act, Pub. L. 93-638 (Jan. 4, 1975), 88 

Stat. 2203, 25 U.S.C. § 5301 et seq. (expressing federal policy favoring Tribal 

control of Indian people’s relationships among themselves and with non-Indians); 
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Traders with Indians, 81 Fed. Reg. 89015, 89016 (Dec. 9, 2016) (proposing to 

modernize Indian trader regulations “consistent with the Federal policies of Tribal 

self-determination and self-governance”).  Here, the evidence at trial “established 

that the BIA delegates the responsibility for regulating on-reservation trade to 

tribes,” in accordance with federal policies promoting tribal self-determination and 

self-governance.  SADD.113-114; TADD.004-006; §II.B.3, supra.  

5. The Indian trader statutes preempt the tax expressly and 

under Bracker balancing. 

The district court held the contractor’s excise tax was preempted by the 

Indian trader statutes expressly, SADD.100-112, and under the Bracker test, 

SADD.112-120.  On appeal, the State focuses on express preemption, only making 

a cursory mention of the Indian trader statutes in connection with Bracker.  State’s 

Br. at 25.   

As the district court highlighted, even as the BIA shifts the regulatory role to 

tribes, it does so exercising “Congress’s grant of ‘broad and comprehensive 

authority to regulate trade in Indian Country’ to ‘promote economic viability and 

sustainability in Indian Country.’”  SADD.113 (quoting 81 Fed. Reg. at 89016).  

The continuing role of the Indian trader statutes includes protecting tribes from 

taxes that “can undermine the Federal policies supporting Tribal economic 

development, self-determination, and strong Tribal governments” and “impede a 

Tribe’s ability to attract investment to Indian lands where such investment and 
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participation are critical to the vitality of Tribal economies.”  81 Fed. Reg. at 

89016. 

The district court comprehensively identified the history of tribal 

sovereignty in reservation trade, and the important federal and tribal interests 

implicated in the contractor’s on-reservation trade with the Tribe, and found 

federal involvement in the project’s financing and federal approval of the Tribal 

laws that make the project possible.  SADD.113-120; see also §II.B.3, supra.  The 

court also found the evidence at trial established a “complete lack of State 

responsibility on the reservation when it comes to Indian commerce.”  SADD.118-

119.  Giving the Indian trader statutes “‘a sweep as broad as their language’” and 

“‘hold[ing] the government to its word,’” the court correctly held the State tax is 

preempted.  SADD.120 (quoting Central Machinery at 165 and McGirt at 2459). 

VI.  CONCLUSION 

History matters.  The Indian trader statutes and IGRA both, by design, 

reflect the long history of exclusive tribal and federal authority on the reservation.  

The State’s tax is incompatible with important, longstanding federal and tribal 

interests, including the interest in generating gaming revenue at the Casino to 

achieve tribal economic independence and self-sufficiency; tribal governmental 

programs essential to effective governance; and the foundational federal policy of 

prohibiting State burdens on Indian tribes’ reservation commerce.  The State’s tax 
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is imposed on an activity it does not regulate, and for which it provides no relevant 

services or significant value.  Accordingly, federal law preempts the imposition of 

contractor’s excise tax.  The Tribe respectfully requests that the Court affirm the 

judgment.  

  Respectfully submitted, 
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