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INTRODUCTION 

This reply is in response to the Brief of Appellee Flandreau 

Santee Sioux Tribe (“Tribe’s Brief”).  The State incorporates by 

reference the Statement of the Case and Facts, the Standard of 

Review and all arguments presented in its initial brief (“State’s 

Brief”).1 

ARGUMENTS 

Contrary to the Tribe’s representation, the State is merely 

attempting to collect a valid tax on the nonmember activity of 

providing construction services.  This is not a case about gaming or 

 
1 As in the State’s Brief, the Defendants and Appellants, James 
Terwilliger, Secretary of the South Dakota Department of Revenue, 
and Kristi Noem, Governor of the State of South Dakota, are 
referred to as “the State”; and Plaintiff and Appellee, Flandreau 
Santee Sioux Tribe, is referred to as “the Tribe.”  The Brief of 
Appellee is cited as “Tribe’s Brief.”  The State’s Appendix is cited as 
“APP”; the States’ Addendum is cited as “ADD”; the Tribe’s 
Addendum is cited as “TADD”; and docket entries filed in the 
District Court Clerk’s record, 4:17-CV-04055-KES, are cited as 
“Doc.” followed by the docket number.  

Other abbreviations used throughout the brief are as follows: 
“Department” means the South Dakota Department of Revenue; 
“CET” means contractor’s excise tax; “IGRA” means the Indian 
Gaming Regulatory Act, 25 U.S.C. § 2701 et seq.; “NIGC” means the 
National Indian Gaming Commission; “Interior” means the United 
States Department of Interior; and “BIA” means the federal Bureau 
of Indian Affairs.   

Appellate Case: 20-3441     Page: 6      Date Filed: 03/03/2021 Entry ID: 5010669 



2  

IGRA’s regulation of gaming.  Thus, IGRA does not expressly 

preempt the imposition of the CET.  ADD 024.  Similarly, the Indian 

Trader Statutes do not expressly preempt the imposition of this tax.  

Finally, neither IGRA nor the Indian Trader statutes impliedly 

preempt the CET when the Bracker analysis is properly applied.  

I. The Indian Trader statutes do not expressly or 
impliedly preempt the imposition of the Contractor’s 
Excise Tax on non-Indians. 

The Tribe’s position that the Indian Trader statutes are 

comprehensive federal regulation preempting the imposition of the 

CET is unsupported.  These four regulations, 25 U.S.C. §§ 261-264, 

regulate the trade of goods, not services.  TADD 010 (25 U.S.C. § 

261). The CET is a tax on construction services.  See SDCL ch.    

10-46A.  The Tribe does not cite a case wherein a federal court has 

extended the Indian Trader statutes to encompass services.  See 

Warren Trading Post Co. v. Ariz. State Tax Comm’n, 380 U.S. 685 

(1965) (retail trading business); Central Machinery Company v. 

Arizona State Tax Commission, 448 U.S. 160 (1980) (sale of farm 

machinery); Dep’t of Taxation & Fin. of New York v. Milhelm Attea & 

Bros, 512 U.S. 61 (1994) (state record keeping requirement 
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regarding the sale of cigarettes).2  Cf. Seminole Tribe of Florida v. 

Stranburg, 799 F.3d 1324, 1345, 1352-53 (11th Cir. 2015) (without 

mentioning Indian Trader statutes, upholding a state tax on non-

Indian provider’s on-reservation sale of utility services to Indians, 

and stating that “we discern here no pervasive federal interest or 

comprehensive regulatory scheme covering on-reservation utility 

delivery and use sufficient to demonstrate a congressional intent to 

preempt state taxation of a utility provider’s receipts derived from 

on-reservation utility service”).  

The federal court cases cited by the Tribe support the State’s 

position that the trade of services is not encompassed by the Indian 

Trader statutes.  Warren Trading Post and Central Machinery, the 

two cases that the Tribe determined were most persuasive, are 

materially distinguishable from this case. See Tribe’s Brief at 10. 

First, both cases involve the sale of goods, not services.  See 

Mescalero Apache Tribe v. O’Cheskey, 625 F.2d 967, 968, 971-72, 

 
2 The Supreme Court has even ignored the Indian Trader statutes 
and regulations in a case involving the sale of goods.  In Rice v. 
Rehner, 463 U.S. 713 (1983), the Supreme Court upheld the state 
regulation of the on-reservation sale of liquor by a federally licensed 
Indian trader.  463 U.S. at 715-16, 733-35.   
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990-91 (10th Cir. 1980) (upholding tax on non-Indians’ on-

reservation provision of construction services for a tribe, and 

concluding that Warren Trading Post and Central Machinery, both 

involving “the sale of things” were not applicable).  Second, both 

cases involve additional federal involvement.  In Warren Trading 

Post, the retailer had been issued a license to trade on the Navajo 

Reservation by the Commissioner of Indian Affairs.  Warren Trading 

Post, 380 U.S. at 689.  Ultimately the Court determined, “[i]nsofar 

as they are applied to this federally licensed Indian trader with 

respect to sales made to reservation Indians on the reservation,” the 

state tax on sales was not appropriate.  Id. at 690-91.  In Central 

Machinery, the sale of farm tractors to the Gila River Indian Tribe 

was approved by the Bureau of Indian Affairs.  Central Machinery, 

448 U.S. at 161. 

Case law supports the State’s position that the Indian Trader 

statutes do not apply to services and they do not preempt the CET 

in this case.  This case is materially similar to Mescalero Apache 

Tribe v. O’Cheskey, 625 F.2d 967.  In O’Cheskey, the State of New 

Mexico sought to impose a tax on the gross receipts of contractors 

who performed construction work for the Mescalero Apache Tribe 
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on reservation lands.  Id. at 968.  The 10th Circuit agreed with the 

district court’s determination that the Indian Trader statutes were 

not intended to cover such “commercial transactions.”  Id. at 971 

(adopting the district court’s findings of fact as to licensing and the 

declination to find federal regulation of the construction 

contractor’s activity.); see also Mescalero Apache Tribe v. 

O’Cheskey, 439 F.Supp. 1063, 1068 (D.N.M. 1977), aff’d, 625 F.2d 

967 (10th Cir. 1980).  The same facts exist here – the State imposes 

a tax on the gross receipts of Henry Carlson Company’s 

construction services performed for the Tribe on reservations lands.  

Therefore, the same conclusions should be made – the Indian 

Trader statutes are not intended to cover such a commercial 

transaction.  

  Nor can the Indian Trader statutes be considered so 

comprehensive and pervasive as to satisfy the first prong of the 

Bracker analysis.  The district court’s determination that the Indian 

Trader statutes impliedly preempt the CET here is equally 

unsupported.  ADD 121.  Four short regulations that are, for all 

intents and purposes, defunct cannot be considered either 

comprehensive or pervasive.  The Tribe was unable to procure a 
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license, or even an application for a license, from the BIA as is 

required by the statutes.  APP 033.  Therefore, the contractor was 

not issued a license as an Indian trader pursuant to the Indian 

Trader statutes.  Id.  Accordingly, the Indian Trader statutes do not 

preempt the CET. 

II. Utilization of the Bracker balancing test does not 
impliedly preempt the imposition of the CET under IGRA. 
 
First and foremost, two key concepts must be kept in mind, 

the purpose of IGRA as a regulation of gaming and the State’s 

authority to tax non-Indians.  IGRA is centered upon the regulation 

of gaming activity or, more specifically, “what goes on in a casino.” 

Flandreau Santee Sioux Tribe v. Haeder, 938 F.3d 941, 944 (2019) 

(citing Mashantucket Pequot Tribe v. Town of Ledyard, 722 F.3d 457, 

473 (2nd Cir. 2013)).  IGRA does not regulate construction, even 

construction of a casino.  Furthermore, “[r]aising revenue to provide 

general government services is a legitimate state interest.”  Barona 

Band of Mission Indians v. Yee, 528 F.3d 1184, 1192-93 (2008).  

This state jurisdiction is only “preempted by the operation of federal 

law if it interferes or is incompatible with federal and tribal interests 
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reflected in federal law.” New Mexico v. Mescalero Apache Tribe, 462 

U.S. 324, 334, 103 S. Ct. 2378, 2386, 76 L.Ed.2d 611 (1983). 

As in O’Chesky, the CET tax is “on the privilege of engaging in 

the business of a building contractor in the state.”  625 F.2d at 968.  

Henry Carlson Company was engaged in such a business and a 

majority of their construction activities occur off reservation.  Derry 

Testimony, Trial Transcript 523:5-7.  The sovereignty of the Tribe 

does not prevent the State from imposing this tax on the non-Indian 

contractor regardless of who bears the ultimate economic burden. 

See U.S. v. State of N.M., 581 F.2d 803 (10th Cir. 1978) (finding a 

State tax did not interfere with federal functions as the tax was not 

directly imposed on the United States even though they pass on the 

tax, but are not required to do so).  The State has a legitimate right 

to tax non-Indian contractors and doing so is not an infringement 

on tribal sovereignty. 

A. Federal regulation of casino construction is not 
exclusive or comprehensive.  

 
The Tribe’s assertion that because the renovation and 

expansion were necessary because of the casino’s aging systems 

and increased competition for gaming the construction project was 
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controlled by IGRA is wholly unsupportable.  The purpose of IGRA 

is to promote “tribal economic development, self-sufficiency, and 

strong tribal governments” through the regulation of gaming.  25 

U.S.C. § 2702.  Contracts tangentially related to tribal gaming are 

not necessarily subject to IGRA.  Casino Resource Corp. v. Harrah’s 

Entm’t. Inc., 243 F.3d 435, 439 (8th Cir. 2001).  Purporting that 

because a casino is necessary to conduct gaming, the construction 

of a casino is subject to IGRA is akin to saying that because we 

drive cars on highways, the Federal Aid Highway Act controls the 

sale of cars.  Neither was the intention of Congress. 

“IGRA's core objective is to regulate how Indian casinos 

function so as to “assure the gaming is conducted fairly and 

honestly by both the operator and players.”  25 U.S.C. § 2702(2). 

Extending IGRA to preempt any commercial activity remotely 

related to Indian gaming—employment contracts, food service 

contracts, innkeeper codes—stretches the statute beyond its stated 

purpose.”  Yee at 1193.  Thus, the field of gaming regulation is 

sufficiently covered as to be considered exclusive or comprehensive, 

the commercial activity related to constructing a casino stretches 

beyond. 
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The Tribe’s reliance on Bracker and Ramah is unpersuasive in 

establishing the necessary level of federal regulation in this matter. 

Tribe’s Brief at 37.  In both Bracker and Ramah, the Supreme Court 

ruled that a state tax was preempted by a comprehensive federal 

regulatory scheme.  White Mountain Apache Tribe v. Bracker, 448 

U.S. 136, 151 (1980); Ramah Navajo Sch. Bd., Inc. v. Bureau of 

Revenue of N.M., 458 U.S. 832, 845 (1982).  But unlike this case, in 

Bracker and Ramah, the comprehensive regulatory scheme included 

both the regulation of the topic, generally, and the regulation of the 

specific taxed activity. 

In Bracker, 448 U.S. 136, the Supreme Court invalidated a 

state use fuel tax and a state motor carrier license tax, which the 

state sought to impose on a non-Indian corporation’s hauling of 

timber.  Id. at 139-40.  The Supreme Court determined that there 

was extensive federal regulation of on-reservation timber after 

considering Congressional Acts, detailed Secretary of Interior 

regulations, and the BIA’s daily supervision.  Id. at 145, 151 n.15 

(“Our decision today is based on the pre-emptive effect of the 

comprehensive federal regulatory scheme, which . . . leaves no room 

for the additional burdens sought to be imposed by state law.”)  The 
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applicable Secretary of Interior regulations established clear-cutting 

restrictions, detailed guidelines for the sale of timber, regulation of 

timber advertising, rules for entering into contracts, a requirement 

that all contracts and timber-cutting permits must be approved by 

the Secretary, fire protection measures, and a board for 

administrative appeals.  Id. at 147.  The Secretary also set fees and 

rates relevant to the timber operations.  Id. at 149.  Further, the 

BIA was directly and profusely involved in the timber operations by 

approving timber contracts; drafting such contracts; regulating 

timber cutting, hauling, and marking; and deciding matters such as 

which trees to cut, and the amount of timber to cut.  Id. at 147.  

Significantly, a number of the regulations in Bracker dealt 

specifically with the taxed activity – the hauling of timber.  The 

federal regulatory scheme included regulations such as the roads to 

use when hauling the timber, the hauling equipment to be 

employed, the rate of speed that the logging equipment must travel, 

and the timber load size, including weight, length, height, and 

width restrictions.  Id. at 147.  Other applicable federal regulations 

also governed the construction and maintenance of roads used for 

logging operations.  Id. at 148.    
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The Supreme Court next invalidated a state tax on a non-

Indian contractor’s gross receipts from its construction of an Indian 

school.  In Ramah, 458 U.S. 832, the Supreme Court determined 

that the federal government’s regulation of both “the construction 

and financing of Indian educational institutions” was 

“comprehensive and pervasive.”  Id. at 839.  Specifically regarding 

the construction of Indian schools, the Supreme Court recognized 

that the BIA “must conduct preliminary on-site inspections, and 

prepare cost estimates for the project[.]” Id. at 841.  Additionally, 

the BIA has broad authority to “monitor and review” the tribe’s 

subcontracting agreements with the contractors, and may even 

require provisions such as bonding, pay scales, and preference for 

Indian workers.  Id. at 841.  Finally, pursuant to the regulations, 

the tribe must retain records for the Secretary of the Interior’s 

inspection.  Id. at 841.  As stated in Ramah, “[t]he direction and 

supervision provided by the Federal Government for the 
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construction of Indian schools leave no room for the additional 

burden sought to be imposed by the State[.]” Id. at 841-42.3   

In today’s case, there is no federal regulation of the taxed 

activity—construction services—comparable to that in Bracker and 

Ramah.  There is no more than a one sentence standard:  that the 

facility be constructed “in a manner which adequately protects the 

environment and the public health and safety[.]”  25 U.S.C. § 

2710(b)(2)(E).  There was no required oversight of the construction 

contracts, bonding contracts, or preference for Indian workers.  

Unlike Bracker and Ramah, the imposition of the CET on the non-

 
3 The Tribe also makes reference to Marty Indian School Board, Inc. 
v. State of South Dakota, 824 F.2d 684 (8th Cir. 1987).  Tribe’s Brief 
at 37.  In that case, this court analyzed the state’s authority to 
impose motor fuel tax “on fuel purchased and used by the [Indian 
boarding] school exclusively for educational purposes.”  824 F.2d at 
685.  All of the school board members for the boarding school were 
tribal members.  Id. at 687.  But any tribal interests relating to 
preemption of state taxes on tribal members within their governing 
tribe’s reservation are irrelevant here, where the State is imposing a 
tax on a non-Indian.  Cf. Okla. Tax Comm’n v. Chickasaw Nation, 
515 U.S. 450, 458-59 (1995) (stating that generally, a state has no 
authority to tax tribal members within Indian country, and the 
Bracker balancing test applies to determine a state’s authority to 
tax non-Indians’ activity within Indian country). 
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Indian contractor does not interfere and is not incompatible with 

any federal policies. 

Neither is the fact that federal or tribal entities performed 

inspections at the Tribe’s request indicative of a significant federal 

interest.  Tribe’s Brief 36, 40.  Although the Casino was inspected 

by the Indian Health Service (IHS) (APP 037), none of these 

inspections were required by the BIA or the NIGC (APP 032).  

Simply put, the IHS is not a regulatory agency charged with 

regulating casinos.  Similarly, inspections required by the Tribal 

Gaming Commission, an agency of the Tribe, were not regulated by 

any federal agency, nor was any federal oversight provided.  Nelson 

Testimony, Trial Transcript 471:1-14; see also Gilbert Testimony, 

Trial Transcript 378:16 – 381:10.  There was no evidence that the 

Tribe could not utilize the State Department of Health or any other 

State entity to conduct these inspections; the Tribe simply chose 

not to.  A significant federal interest cannot be created by the 

Tribe’s desires or actions. 

B. The imposition of the CET does not impede tribal 
sovereignty. 
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The Supreme Court has implied that a state tax on non-tribal 

members does not infringe upon tribal self-government.  See 

Washington v. Confederated Tribes of Colville Indian Reservation, 

447 U.S. 134, 161, 100 S.Ct. 2069, 65 L.Ed.2d 10 (1980).  In 

Colville, the Supreme Court upheld a tax on the on-reservation 

purchase of cigarettes and other goods by Indians who resided on 

the reservation but were not members of the governing tribe.  Id. at 

150 n.25, 160-61.  The Supreme Court concluded that imposing the 

tax on individuals who are not members of the governing tribe does 

not “contravene the principle of tribal self-government, for the 

simple reason that nonmembers are not constituents of the 

governing Tribe. . . .  There is no evidence that nonmembers have a 

say in tribal affairs or significantly share in tribal disbursements.”  

Id. at 161; see also Flandreau Santee Sioux Tribe v. Gerlach, 269 F. 

Supp. 3d 910, 929 (2017) (“[T]he State does not interfere with the 

Tribes’ power to regulate tribal enterprises when it simply imposes 

its tax on [use by] nonmembers.  Nor would the imposition of [the] 

tax on these purchasers contravene the principle of tribal self-

government, for the simple reason that nonmembers are not 
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constituents of the governing tribe.”) (quoting Colville, 447 U.S. at 

159, 161) (alterations in original) (internal citations omitted).  

Such is the case here.  There is no evidence that the non-

Indian contractor has any “say in tribal affairs or significantly 

share[s] in tribal disbursements.”  See Colville, 447 U.S. at 161.  

Under Colville’s rationale, the tax here does not infringe on the right 

of the Tribe “to make [its] own laws and be ruled by them.”  See 

Bracker, 448 U.S. at 142. 

Nor, do the Tribe and district court’s reliance on downstream 

economic effects support the implication that the CET is an 

infringement on the Tribe’s ability to make their own laws and be 

ruled by them.  The Tribe maintains that the tax is an economic 

burden that impairs tribal interest.  Tribe’s Brief at B.3.  Again, it 

must be emphasized that the legal incidence of the tax is on the 

Contractor.  APP 032; SDCL 10-46A-1, -1.8, -2.  The Contractor, 

rather than the Tribe, is legally obligated to pay the tax.  See Id.  

Although the Contractor may pass the tax on to its customers, it is 

not required to do so.  SDCL 10-46A-12 (providing that “[a] 

contractor may list the contractor’s excise tax . . . as a separate line 

item on all contracts and bills[.]”) (emphasis added).   
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The Tribe’s reliance on Flandreau Santee Sioux Tribe v. Noem 

to support the economic effect theory is also misplaced.  938 F.3d 

928 (8th Cir. 2019).  Tribe’s Brief 37, 45.  The facts in Noem are 

materially different.  Noem involved a tax on goods sold to 

nonmembers at the casino and store.  938 F.3d at 931.  Thus, it is 

an ongoing tax on items within the casino or store, the purchase of 

which may affect patrons’ gaming activity.  Such is not the case 

here.  This is a one time tax on the non-Indian contractor, which 

has no effect on the gaming activity of patrons of the casino.  Such 

an effect can only be considered incidental and insufficient to 

invalidate the tax. See Wagon v. Prairie Bank Potawatomi Nation, 

546 U.S. 95, 114-15 (2005). 

The Supreme Court in Cotton Petroleum Corp v. New Mexico, 

490 U.S. 163 (1989), also determined that incidental effects on a 

tribe’s finances from a state tax on non-tribal members’ on-

reservation activities were too indirect to preempt taxation.  Id. at 

186-87.  Cotton Petroleum upheld five severance taxes on a non-

Indian corporation’s on-reservation production of oil and gas.  Id. at 

168, 186.  In doing so, the Supreme Court explained that a 

financial burden on the Tribe caused by the imposition of a state 
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tax is not sufficient to implicate preemption:  “State[s] can impose a 

nondiscriminatory tax on private parties with whom . . . an Indian 

tribe does business, even though the financial burden of the tax 

may fall on . . . the tribe.”  Id. at 175, 186.  

The Tribe’s claim that the CET is so burdensome as to prevent 

the Tribe from offering “essential government services” is unlikely.  

Tribe’s Brief at 45.  This is two percent tax on the gross receipts of 

the contractor, which in this case equates to a $384,436 one time 

tax on an approximately $19 million project.  ADD 006, 014.  In 

Cotton Petroleum, the Supreme Court specifically rejected the 

position that “[a]ny adverse effect on the [t]ribe’s finances caused by 

the taxation of a private party contracting with the [t]ribe would be 

ground[s] to strike the state tax.”  490 U.S. at 187.  The Supreme 

Court recognized an economic burden likely existed, however, the 

presumed burden was “too indirect and too insubstantial to support 

[the taxpayer’s] claim of preemption.”  Id. at 186-87.  Similarly, in 

this case the two percent tax on the non-Indian Contractor is “too 

indirect and too insubstantial” to justify preemption.   

Overstating the effect of the tax by utilizing a hypothetical 

revenue amount based on the use of the tax dollars to purchase slot 
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machines does not increase the economic burden on the Tribe.  The 

Tribe claims payment of the tax will significantly affect the ability to 

fund “governmental operations” because of the loss of the $1.2 

million that would be generated by the purchase of slot machines 

with those dollars. Tribe’s Brief at 41-42.  The CET is a fixed 

amount based on the gross receipts of the contract, which has been 

calculated by the contractor as $384,436. Trial Exhibit 179. Like in 

Yee, the concern carries minimal weight in the context of a $19 

million renovation. See Yee, 528 F.3d at 1192. 

C. The State’s interests support the State’s authority to 
impose the CET. 

 
The State has a strong interest in funding services it makes 

available both on and off the reservation to the Contractor, the 

Contractor’s employees, tribal members, and other State residents. 

The State makes a substantial number of services available to all 

South Dakota citizens, including, but certainly not limited to:  

access to the courts and the court services, medical services, 

criminal investigation services, taxpayer licensing and education 

services, access to public media, vocational rehabilitation services, 

employer training relating to human services, and funding for 
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schools.  Trial Exhibit 1001.  In Cotton Petroleum, the Supreme 

Court confirmed that “the relevant services provided by the State 

include those that are available to [taxpayers] and the members of 

the Tribe off the reservation as well as on it.”  490 U.S. at 189.  As 

in Cotton Petroleum, “[t]his is not a case in which the State has had 

nothing to do with the on-reservation activity, save tax it.  Nor is 

this a case in which an unusually large state tax has imposed a 

substantial burden on the Tribe.”  490 U.S. at 186. 

The trial court’s finding, which the Tribe promotes, that there 

is not a nexus between the services and the taxed activity is 

erroneous.  ADD 080 (quoting Yee, the court states that none of the 

services provided have “a nexus between the taxed activity and the 

government function provided[.]”)  First, such a nexus is not 

required.  As stated in Yee, “the state interest strengthens where 

there is a nexus between the taxed activity and the government 

function provided.”  528 F.3d at 1193 (emphasis added).  In other 

words, “the absence of a more specific nexus, while relevant, is not a 

controlling factor.”  Flandreau Santee Sioux Tribe v. Haeder, 938 

F.3d at 947.  Second, the trial court’s reliance on Ramah does not 

consider the highly federally regulated activity at issue in that case, 
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which does not exist in this case.  Both Bracker and Ramah involve 

exclusive federal regulation with “complete abdication or 

noninvolvement of the State in the on-reservation activity.”  Cotton 

Petroleum, 490 U.S. at 185-86.  Such a level of federal regulation 

does not exist in this case. 

There is a substantial amount of services, funded by the CET, 

available to the Contractor both on and off the Tribe’s reservation. 

The Contractor’s shop is located in Sioux Falls, South Dakota – 

approximately 35 miles away from the reservation. Furthermore, a 

majority of the Contractor’s jobs are not performed on the 

reservation.  This, along with the substantial services provided to all 

South Dakota citizens and the lack of comprehensive federal 

regulation of the taxed activity, more than justifies the imposition of 

the CET. 

CONCLUSION 

The Indian Trader statutes do not expressly preempt the 

imposition of the CET on the non-Indian contractor.  Nor, utilizing 

the Bracker analysis, do the Indian Trader statues or IGRA 

impliedly exempt the tax.  Therefore, the State respectfully requests 

that this Court reverse the district court’s decision.  
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Dated this 3rd day of March 2021. 

/s/ Yvette K. Lafrentz    
   Yvette K. Lafrentz 
   Assistant Attorney General 
   Jeffery J. Tronvold 
   Deputy Attorney General 
   South Dakota Attorney General’s Office 
   1302 E. Highway 14, Suite 1 
   Pierre, SD  57501 
   Telephone: (605) 773-3215 
    
   John T. Richter 
   Special Assistant Attorney General 
   445 E. Capitol Ave 
   Pierre, SD 57501 
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   Attorneys for Defendants 
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