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STATEMENT REGARDING ORAL ARGUMENT 

The issues presented in this appeal are straightforward legal questions 

answered by clear statutes and precedent in full support of the district 

court’s grant of the motion to dismiss. Accordingly, the Commissioner does 

not believe that oral argument is necessary and does not request oral 

argument. Should the Court conclude that oral argument would be helpful, 

the Commissioner respectfully requests the opportunity to participate. 
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STATEMENT OF THE ISSUES 

1. Membership in an Indian tribe is a political (rather than 
racial) classification subject to rational basis review. 
Appellants, who are not members of a federally recognized 
Indian tribe, contend that creating an advisory committee 
from members of federally recognized Indian tribes 
discriminated against them based on “race.” Did the 
district court correctly apply rational basis review in 
dismissing their equal protection claim? 

2. Did the district court correctly conclude that the Free 
Exercise Clause does not require Appellees to open the 
Alamo for an after-hours religious ceremony or allow 
Appellants to draft the human remains protocol for 
archaeological excavations? 

3. Did the district court erroneously conclude that Appellants 
have standing where they do not allege that the mixed, 
unidentified human remains at the Alamo are identifiable, 
and have not suffered a particularized injury fairly 
traceable to and redressable by Appellees?  
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INTRODUCTION 

The Alamo Plan is a comprehensive project to preserve deteriorating 

historical structures at the Alamo Complex, one of the most cherished 

historic sites in Texas. Because of the possibility that human remains might 

be encountered during required archaeological excavations, Appellees 

formed the Alamo Mission Archaeology Advisory Committee (“AMAAC”) 

and included members drawn from federally recognized Indian tribes for 

consultation regarding NAGPRA and archaeological issues. Attempting to 

remake the AMAAC into a representative body for anyone who claims an 

ancestor among the unidentified remains at the Alamo, Appellants have 

sued to enjoin the Alamo preservation efforts until they are given a seat on 

this committee, in addition to the other they are already included in. 

Appellants claim affiliation with Tap Pilam Coahuiltecan “Nation,” a 

nonprofit corporation that is not a federally recognized Indian tribe. They 

contend that not treating this corporation as if it is a federally recognized 

tribe violates the Equal Protection Clause. Ironically, the Tap Pilam 

deliberately avoided federal recognition to retain “maximal aboriginal 

sovereignty outside of the Federal recognition apparatus” because they say 

federal recognition is “antiquated.” ROA.923. Their subsequent insistence 

Case: 20-50908      Document: 00515865446     Page: 16     Date Filed: 05/17/2021



3 

on treatment more favorable than the numerous similarly situated non-tribal 

groups that they also allege have ancestors buried at the Alamo, and that also 

are not part of the AMAAC, is the exact opposite of an equal protection claim. 

Their Free Exercise Claim is cut from the same cloth. Although anyone 

may enter the Alamo during normal hours, Appellants filed suit when 

Appellees declined to open the Chapel before-hours for a private religious 

ceremony in the midst of construction and archaeological excavations. But 

the Free Exercise Clause does not require Appellees to advance Tap Pilam’s 

religious goals. It is written in terms of what the government cannot do to 

the individual, not what the individual can exact from the government. 

 
STATEMENT OF THE CASE 

I. THE ALAMO PLAN WILL RESTORE, REPAIR, AND PROTECT THE ALAMO. 

The Alamo is and always will be a shrine of Texas liberty and freedom. 

It is one of the most important sites in the State, and is widely known for the 

historical Battle of the Alamo in 1836. ROA 1374. Following more than a 

century of development in the city surrounding it, the original outline and 

boundaries of the Alamo battlefield have been obscured to the point of 

nonexistence. Id. The only two remaining structures present during the 
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Battle of the Alamo—the Church and the Long Barrack—are in dire 

condition and require repairs to stop their deterioration. ROA 1422, 1735. If 

the causes of their deterioration are not determined, treated, managed, and 

monitored, Texans risk losing these revered structures forever. ROA 1735.  

 In 2011, the Texas Legislature and Governor Rick Perry designated the 

Texas General Land Office (“GLO”) custodian of the Alamo. By statute, the 

Alamo is under the exclusive jurisdiction of the GLO. TEX. NAT. RESOURCE 

CODE § 31.451(a). The same statute gives the GLO the right to “partner with 

a qualifying nonprofit organization” to “provide services or other benefits 

for the preservation and maintenance of the Alamo.” Id. Thus, in 2015, the 

GLO partnered with Alamo Trust Inc. (“ATI”) to manage the Alamo’s 

operations. ROA.1355.    

 In 2015, the GLO and City of San Antonio (“COSA”) also signed an 

agreement to create a master plan to preserve and protect the Alamo (the 

“Alamo Plan”). Id. Under this agreement, a 29-member advisory committee, 

the Alamo Citizens Advisory Committee (“ACAC”), was established to 

provide citizen input on the development of the Alamo Plan. Id. A Tap Pilam 

member sits on the ACAC “[a]s the representative of the Tap Pilam 

Coahuiltecan Tribal community.” ROA.2858 (Ex. B to Am. Compl.). He has 
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used this seat to lobby for benefits in Tap Pilam’s favor, including an $80,000 

budget to prepare “oral histories” of Tap Pilam members, and “[s]tatues of 

prominent tribal community members,” because “displays for the Battle of 

the Alamo will be placed throughout the compound, and [Tap Pilam] should 

be afforded the same respect.” Id.; ROA.2894 – 96 (Ex. F to Am. Compl.). 

 
II. THE ALAMO PLAN UTILIZES A COMPREHENSIVE PROTOCOL FOR 

TREATMENT OF HUMAN REMAINS. 

 The Alamo Plan requires an archaeological investigation of the site, 

which is necessary to plan, design, and perform the required conservation 

and preservation work for the Alamo Church and Long Barrack. ROA.1356. 

The excavation and construction plans were carefully designed to minimize 

any potential impact on archeological artifacts or human remains buried at 

the Alamo, including limiting the excavation depths. ROA.1356, 1705, 2833. 

Still, the GLO and ATI recognized that the archaeological and excavation 

work at the Alamo could result in the inadvertent discovery of artifacts and 

potential human remains. Thus, the project follows a comprehensive human 

remains protocol. ROA.1705, 3026 – 44.  

 Although the Alamo was not subject to NAGPRA at the time the 

lawsuit was filed, the protocol incorporates NAGPRA’s spirit because 
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among other reasons, the Alamo Plan calls for the construction and 

development of a museum. ROA.1356, 25. NAGPRA requires consultation 

with federally recognized Indian tribes regarding the treatment of any 

human remains that are inadvertently discovered in the course of projects 

receiving federal funding or held in care by museums which may receive 

federal funding. 25 U.S.C. §§ 3001, et seq. Although the project was not 

receiving federal funding at the time the protocol was developed, 

compliance with NAGPRA would be required to the extent the museum 

receives federal funds in the future. 25 U.S.C. §§ 3005 – 07.  

 After consulting with various federally recognized tribes the GLO and 

ATI created the AMAAC to develop and oversee the application of a human 

remains protocol. ROA.3021 – 44 (Ex. Q to Am. Compl.). The AMAAC 

appoints members of federally recognized Indian tribes to rotating two-year 

terms. ROA.3024. It “maintains no formal or legal authority” with respect to 

the Alamo Plan. ROA.3022. Rather, it offers insight, counsel, and guidance. 

ROA.3024 – 25. 

The human remains protocol established by the AMAAC is the most 

comprehensive human remains protocols ever utilized at the Alamo and one 

of the most comprehensive human remains protocols ever utilized in Texas. 

Case: 20-50908      Document: 00515865446     Page: 20     Date Filed: 05/17/2021



7 

ROA.1705. The protocol provides detailed guidance on a myriad of potential 

issues including the types of tools that can be used when excavating any 

human remains, the storage and security protocols that must be followed for 

any discoveries, and restrictions on the types of analysis that can be 

conducted. ROA.3026 – 44.   

 
III. THE DISTRICT COURT DISMISSES APPELLANTS’ FIRST ATTEMPT TO 

HOLD THE ALAMO PLAN HOSTAGE. 

On September 10, 2019, Appellants Tap Pilam Coahuiltecan Nation, 

San Antonio Mission Cemetery Association, and Raymond Hernandez 

(collectively, “Tap Pilam” or “Appellants”) filed their initial complaint 

containing numerous extraordinary requests for injunctive relief. ROA.12-

39. First Tap Pilam sought to force their way on to the AMAAC. ROA.16. 

Second, they demanded to use the Alamo Chapel for a private religious 

ceremony at sunrise before regular business hours. ROA.15. Third, they 

sought a declaration that the entire Alamo is cemetery. ROA.38. Fourth, they 

sought an injunction against the entire Alamo Plan “until the Plaintiffs’ are 

included in the project.” Id. Fifth, they sought a mandatory injunction that 

would require Appellees to excavate the entire Alamo Plaza to six feet and 

exhume more remains, to the extent any even lay beneath Alamo Plaza, to 
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obtain maximum “educational information.” ROA.29, 36, 38. These 

represent only the highlights of Appellants’ requests, which are too 

numerous to recite in full.  

Each of the original defendants moved to dismiss the original 

complaint.1 E.g. ROA.875 – 911. The district court granted the motions, 

dismissing the state law claims outright, and delineating Tap Pilam’s 

pleading failures with respect to their federal Due Process, Equal Protection, 

and First Amendment Claims (which at that stage was pled as a “free 

speech” rather than a “free exercise” claim). ROA.2797 – 2813. The Tap Pilam 

have not appealed the ultimate dismissal of their Due Process claim, so only 

Equal Protection and First Amendment claims are discussed below. 

With respect to the Equal Protection Claim, the district court explained 

that Tap Pilam failed to identify the similarly situated individuals who are 

being treated more favorably than them. ROA.2808 – 09. They also failed to 

allege that they were denied inclusion on the AMAAC because of their race 

or another suspect classification. ROA.2808 – 09.  

 
1 Tap Pilam initially sued ATI, Douglass McDonald, the GLO and its Commissioner, the THC, 
and COSA. 
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With respect to the alleged exclusion from the Alamo Chapel, the 

district court explained that the complaint “merely allege[s] that [Plaintiffs] 

were ‘denied permission to gather inside the Alamo Chapel for a prayer 

service,’ and then proceed[ed] to state legal conclusions.” ROA.2807. The 

district court specifically faulted Tap Pilam for failing to state “the 

circumstances surrounding the potential altercation.” ROA.2807.  

While the district court granted the motions to dismiss, it allowed Tap 

Pilam an opportunity to replead its federal constitutional claims against the 

Commissioner. However, the District Court explicitly warned Tap Pilam 

that “if amending their complaint, Plaintiffs must allege sufficient facts” to 

state a claim. ROA.2808. 

 
IV. THE DISTRICT COURT DISMISSES APPELLANTS’ SECOND ATTEMPT TO 

HOLD THE ALAMO PLAN HOSTAGE. 

On January 22, 2020, Tap Pilam filed its amended complaint, this time 

only seeking relief against McDonald and the Commissioner for alleged 

violations of the Equal Protection Clause, the Free Exercise Clause, and the 

Due Process Clause. ROA.2814. The amended complaint demanded the 

same extraordinary relief as the original. ROA.2833, 2849.  
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Tap Pilam disregarded the district court’s admonition regarding the 

factual deficiencies in their prior pleading. For instance, Tap Pilam again 

failed to provide any details surrounding their alleged denial of entry into 

the Alamo Chapel for their Sunrise Ceremony. They did not indicate 

whether this occurred when the Alamo was open to the public, or whether 

they were requesting to use the Chapel for a private religious ceremony. 

They once again failed to allege any facts that would establish how they were 

being discriminated against based on race or another protected 

classification. They doubled down on the same vague Due Process 

allegations that the district court had already found lacking, and that they 

have abandoned on appeal. 

The Commissioner and McDonald moved to dismiss the amended 

complaint on February 19, 2020. ROA.3134 – 84. First, they explained that the 

Equal Protection Claim should be dismissed because Tap Pilam failed to 

invoke strict scrutiny by alleging that they had been excluded from the 

AMAAC for its lack of federal tribal recognition, which is a political 

classification subject to rational basis scrutiny. ROA.3145 – 50. They also 

explained that Tap Pilam failed to allege that they were treated differently 

than others similarly situated, being the numerous descendant groups also 
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not included on the AMAAC, or that there was no rational basis for the 

selection of the AMAAC. Id. Second, they explained that the Free Exercise 

claims failed based on the factually deficient allegations, and because the 

Free Exercise Clause does not require affirmative acts by Appellees to 

further Tap Pilam’s religious goals. Third, they explained that because Tap 

Pilam had not made any specific allegations about the identity of the human 

remains at the Alamo, they lacked the protected interest needed to sustain 

standing. ROA.3152 – 54. 

Tap Pilam did not respond to the new motions to dismiss, forcing the 

district court to order it to do so on March 10, 2020. ROA.3185. Instead of 

responding, on March 18, 2020, Tap Pilam’s counsel sought a continuance 

because he was “unable to properly focus on the brief,” and the district court 

held the briefing schedule in abeyance. ROA.3186 – 90. Then on April 13, 

2020, rather than finally “focusing” on the response, Tap Pilam sued the 

same six parties from its original complaint in state court. ROA.3440 – 3469. 

The new state court case contained claims overlapping with those 

challenged here in Appellees’ motions to dismiss, including claims that the 

district court had already dismissed with prejudice. By then, Tap Pilam’s 

counsel had clearly returned to work—he was also actively representing a 
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new set of plaintiffs challenging the Alamo Plan with almost identical 

pleadings in a separate lawsuit, although he had not informed the district 

court. ROA.3192. The district court justifiably ordered Tap Pilam to 

promptly file a response to the motions to dismiss. ROA.3271. 

Yet again, Tap Pilam failed to respond to the motions to dismiss in any 

substantive way. Astonishingly, they cut and pasted most of the amended 

complaint and titled the document a response. ROA.3272 – 94. The district 

court was justifiably unimpressed, noting that Tap Pilam’s “response 

appear[ed] to be largely cut and pasted from their amended complaint,” and 

that it “fail[ed] to cite to any case law supporting their argument that they 

have adequately alleged legal claims, in violation of Local Rule CV-7(e)(1).” 

ROA.3479. Nonetheless, the district court carefully considered the merits of 

Tap Pilam’s allegations. None of them stated a claim upon which relief could 

be granted.  

The Equal Protection claim failed because the amended complaint 

admitted that they were not discriminated against on the basis of race. 

ROA.3486. It alleged that they were discriminated against on the “basis that 

they are not a federally recognized tribe.” Id. As such, their claim was subject 
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only to rational basis review because “courts have held that federal 

recognition of tribes is a political, rather than racial, classification.” Id.  

The Free Exercise claim failed because “inclusion in the human 

remains protocol and permission to enter the Alamo Chapel outside of 

operating hours to conduct a religious ceremony are both benefits that are 

not otherwise generally available.” ROA.3490 (internal citations omitted).  

The district court therefore determined that the Tap Pilam had not alleged a 

substantial burden on their religion. Id.  

The district court also dismissed the due process claims, which the Tap 

Pilam have not appealed. However, in reaching the merits of each claim, the 

district court erroneously found that by alleging “exclusion” from the 

human remains protocol, Tap Pilam had stated an injury in fact.  

 
STANDARD OF REVIEW 

The district court’s ruling on a motion to dismiss for failure to state a 

claim under Rules 12(b)(1) and 12(b)(6) is reviewed de novo, applying the 

same standard as the district court. Powers v. Northside Indep. Sch. Dist., 951 

F.3d 298, 305 (5th Cir. 2020); In re Katrina Canal Breaches Litig., 495 F.3d 191, 

205 (5th Cir. 2007). Ramming v. U.S., 281 F.3d 158, 161 (5th Cir. 2001). A 
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motion under Rule 12(b)(1) challenges the subject matter of the court to hear 

a case. Ramming, 281 F.3d at 161. “The burden of proof for a Rule 12(b)(1) 

motion to dismiss is on the party asserting jurisdiction.” Id. 

With respect to a 12(b)(6) challenge, “[t]he court accepts all well-

pleaded facts as true, viewing them in the light most favorable to the 

plaintiff.” Powers, 951 F.3d at 305 (internal quotation marks omitted). 

However, the plaintiff must plead “specific facts, not mere conclusory 

allegations” to state a claim for relief that is facially plausible. Tuchman v. 

DSC Commc’ns Corp., 14 F.3d 1061, 1067 (5th Cir. 1994). “A claim has facial 

plausibility when the plaintiff pleads factual content that allows the court to 

draw the reasonable inference that the defendant is liable for the misconduct 

alleged.” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009). The factual allegations 

must be enough to raise a right to relief above the speculative level, 

assuming they are true. Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555–56 (2007). 

 
SUMMARY OF THE ARGUMENT 

Tap Pilam’s attempt to enjoin the Alamo preservation correctly came 

to a halt at the initial pleading stage. 
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The district court correctly applied rational basis review in dismissing 

the Equal Protection Claim. Whereas the Tap Pilam contend that creating an 

advisory committee from members of federally recognized Indian tribes is 

“racial” discrimination against non-members, tribal status is a political 

classification subject to rational basis scrutiny. Morton v. Mancari, 417 U.S. 

535, 551 (1974). Although this claim rests upon erroneously treating tribal 

status as a proxy for race to invoke strict scrutiny, the Tap Pilam admit 

outright that “federal recognition does not dictate ethnicity or race.” 

Appellants’ Br. at 12, 24. Because they have not argued that the advisory 

committee’s composition flunks the rational basis test, the inapplicability of 

strict scrutiny disposes of the Equal Protection Claim. 

The district court also correctly dismissed the Free Exercise Claim 

because the Tap Pilam have not identified a substantial burden on their 

religious exercise. Instead, they sued because Appellees declined to grant 

them special privileges such as a private, before-hours religious ceremony 

inside the Alamo Church. The “Free Exercise Clause is written in terms of 

what the government cannot do to the individual, not in terms of what the 

individual can exact from the government.” Lyng v. N. W. Indian Cemetery 

Protective Ass'n, 485 U.S. 439, 451 (1988). It does not require the government 
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to conduct its internal affairs (such as setting operating hours, forming an 

advisory committee, and drafting protocols for a construction project on 

government land) in accordance with the religious beliefs of particular 

citizens. Id. at 448. 

However, the district court erred in reaching the merits of the above 

claims because it should have dismissed them for lack of standing. They flow 

from the premise that the Tap Pilam have a protected interest in conducting 

ceremonies on the remains at the Alamo, and that sitting on the AMAAC 

and “participating” in the human remains protocols will facilitate this 

interest. But because the amended complaint does not allege that any 

remains at the Alamo have been or even can be identified, Tap Pilam lacks a 

protected interest. Patterson v. Def. POW/MIA Acctg. Agency, 398 F. Supp. 3d 

102, 120 (W.D. Tex. 2019)(“Patterson II”)(holding that “no relevant 

jurisdiction recognizes a property interest in unidentified remains and the 

remains at issue are not identified”). The district court erroneously relied on 

a decision earlier in Patterson’s procedural posture, where the court was 

forced to credit allegations that the remains were identified. Patterson v. 

Defense POW/MIA Accounting Agency, 343 F. Supp. 3d 637, 652 (W.D. Tex. 
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2018)(“Patterson I”). The amended complaint does not contain similar 

allegations. 

ARGUMENT 

 I. THE DISTRICT COURT CORRECTLY DISMISSED THE EQUAL PROTECTION 

CLAIM. 
 

The Tap Pilam contend that Appellees discriminated against them by 

forming the AMAAC from members of several federally recognized Indian 

tribes. Although the Tap Pilam are not federally recognized, they contend 

that the failure to include them on this committee (in addition to the ACAC 

where a Tap Pilam member prominently serves) is racial discrimination 

subject to strict scrutiny.  

Rather, federal tribal recognition is a political classification subject to 

rational basis scrutiny. Morton v. Mancari, 417 U.S. 535, 551 (1974). If a 

classification based on tribal status was “deemed invidious racial 

discrimination, an entire Title of the United States Code (25 U.S.C.) would 

be effectively erased.” Id. at 552. The district court therefore correctly relied 
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on Mancari in reviewing the Equal Protection allegations under the rational 

basis test and then dismissing them.2 

 On appeal, the Tap Pilam concede Mancari’s premise. App. Br. ¶ 29 

(“Specifically, classifications based on Indian tribal membership are not 

impermissible racial classifications.”). They then cite several cases that 

support the ruling, and the legal argument goes no further. What follows is a 

lengthy passage cut and pasted from the amended complaint, bereft of legal 

analysis or citation to authority. In summary, the Tap Pilam would treat 

federal recognition as a proxy for race to apply strict scrutiny, which Mancari 

and its progeny foreclose. Because the Tap Pilam have not argued that 

Appellees lack a rational basis, the Equal Protection Claim ends there. 

 
A. Federal Tribal Recognition is Not a Proxy for Race. It is a 

Political Classification. Rational Basis applies. 

Absent discrimination based on a suspect class (such as race) the 

rational basis standard applies. Integrity Collision Center v. City of Fulshear, 

 
2 To the very limited extent the Tap Pilam address religion in their equal protection argument, 
claims of religious discrimination under the Equal Protection Clause are also subject to rational 
basis review. Wirzburger v. Galvin, 412 F.3d 271, 285 (1st Cir. 2005); Locke v. Davey, 540 U.S. 712, 
721 n.6 (2004). The amended complaint contends that the Tap Pilam are members of numerous 
religions including “various Christian denominations” and provides no information regarding 
the religious affiliations of the AMAAC members. It has not plausibly alleged religious 
discrimination or the absence of a rational basis. 
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837 F.3d 581, 589 (5th Cir. 2016).  The amended complaint points to no facts 

indicating racial discrimination. Instead, it contends Appellees 

“mastermind[ed] a campaign” that they “calculated and designed to 

intentionally exclude the Plaintiffs based on the erroneous premise that they are 

not a federally recognized Indian Tribe.” ROA.20-2840 (emphasis added). 

The Supreme Court rejects treatment of Indian status as a proxy for 

race because “the term ‘Indian’ describes a political group or membership, 

not a racial group” and “classification as an ‘Indian’ is not race-based.” U.S. 

v. Keys, 103 F.3d 758 (9th Cir. 1996)(citing United States v. Antelope, 430 U.S. 

641, 646 (1977); Mancari, 417 U.S. at 551. The amended complaint repeatedly 

admits that “federal recognition does not dictate ethnicity or race,” 

eviscerating Tap Pilam’s contention that forming the AMAAC from 

federally recognized Indian tribes poses a racial issue. ROA.2819, 2837, 2844. 

The district court recognized this defect. ROA.3486 (“Plaintiffs' complaint 

admits elsewhere that they are not being classified based on race. Rather, 

they allege that they are among a diverse group of descendants of those 

buried at the Alamo.”). 

The amended complaint never explains what race the Tap Pilam claim 

to be or what the “different” races of the AMAAC members consist of (other 
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than Native American). Instead, it distinguishes the Tap Pilam from the 

AMAAC members based on historical customs and languages spoken. ROA. 

2818-19 (“[E]ach Native American community has their own customs, 

religious beliefs, funerary practices and speak different languages.”). An 

affidavit attached to the amended complaint states that geography—rather 

than race—was the primary driver that classified racially diverse groups as 

Coahuiltecan. ROA.3046, 3053 (Ex. R to Am. Compl.). The Tap Pilam have 

not created a new “race” by organizing their non-profit-corporation around 

non-racial factors. They have not invoked strict scrutiny. 

 
B. Appellants Waived or Forfeited any Argument that Appellees 

Lack a Rational Basis. 

The determination that rational basis applies is dispositive. The only 

issue the Tap Pilam raise on appeal for their Equal Protection Claim is 

whether the district court should have applied strict scrutiny instead. They 

have not disputed the district court’s conclusion that they failed to allege the 

lack of a rational basis. McGee v. State Farm Fire & Cas. Co., 515 Fed. Appx. 

291, 294 n.3 (2013) (citing U.S. v. Thames, 214 F.3d 608, 611 n.3 (5th Cir. 2000)) 

(“Failure to adequately brief an issue on appeal constitutes waiver of that 
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argument.”). Even if Tap Pilam had preserved that issue, the district court 

correctly found rational basis satisfied. 

“Under rational basis review, differential treatment must be upheld 

against equal protection challenge if there is any reasonably conceivable 

state of facts that could provide a rational basis for the classification.” Hines 

v. Aldredge, 783 F.3d 197, 202-03 (5th Cir. 2015)(internal quotation marks 

omitted) (quoting Madriz–Alvarado v. Ashcroft, 383 F.3d 321, 332 (5th Cir. 

2004)). “The actual reason for a state action is irrelevant for claims reviewed 

under rational-basis scrutiny.” Newman Marchive P'ship, Inc. v. Hightower, 

349 F. App'x 963, 965 (5th Cir. 2009) (quoting McGowan v. Maryland, 366 U.S. 

420, 426 (1961)). 

Some “reasonably conceivable set of facts” could justify the decision to 

consider NAGPRA when drafting the human remains protocol, and to 

consult with federally recognized Indian tribes in doing so. As the district 

court pointed out, the Tap Pilam “fail to allege that Defendants have no 

rational basis for trying to comply with NAGPRA, and Defendants offer 

several justifications for their decision in their Motions to Dismiss, which 

[Tap Pilam] fail to counter in response.” ROA.3486. But the actual reasons 

are “irrelevant.” 349 F. App'x at 965. As long as the Court can conceive some 
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set of facts that would provide a rational basis, the standard is met. St. Joseph 

Abbey v. Castille, 982 F.3d 266, 223 (5th Cir. 2013) (“[R]ational basis review 

places no affirmative evidentiary burden on the government.”). 

 
C. Appellants are Treated Similarly to Similarly Situated Groups. 

The Equal Protection claim independently fails because the Tap Pilam 

have not alleged differential treatment from the other descendant groups. 

ROA.20-50908.3487 Order at 12 (“Defendants apparently treat them 

equally—they too were not included in the human remains protocol or the 

[AMAAC].”). The Tap Pilam’s demand for treatment better than other 

descendant groups “is the exact opposite of an equal protection claim.” HCI 

Distrib., Inc. v. Peterson, 360 F. Supp. 3d 910, 922 (D. Neb. 2018)(dismissing 

equal protection claim brought by Indian tribe seeking to obtain favorable, 

disparate treatment). 

Recognizing the deficiencies pointed out by the District Court, the Tap 

Pilam now reframe the “similarly situated” analysis with newly 

manufactured assertions that the AMAAC was designed as a representative 

body for all Native Americans with ancestors buried at the Alamo. App. Br. 

¶ 33 (“Defendants are allowing other Indian tribes with next of kin and 
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ancestors to participate so long as they are federally recognized.”). While 

Tap Pilam may have preferred for the AMAAC to be comprised of descendant 

groups, their brief directly contradicts the amended complaint’s allegation 

that “[t]he federally recognized Indians chosen to participate have no interest 

in the Alamo at all and are included only because they are a federally 

recognized Indian tribe.” ROA.2820 (emphasis added).  

The Tap Pilam stoop to wholesale misrepresentation of the record. 

Their brief asserts that the Mescalaro Apache Tribe has ancestors buried at 

the Alamo, and that the differential treatment hinges on the presence of these 

ancestors:  

In comparison, the Mescalero Apache Tribe, who also have 
historical connections with the Alamo and ancestors buried in its 
cemetery, though to a much smaller degree, are allowed to 
participate in the project. In this way, Defendants are treating 
two groups, similarly situated, in two radically different ways.  
 

App. Br. ¶ 16 (emphasis added). But the amended complaint states the exact 

opposite: that the Mescalero Apache Tribe has “historic ties with the [Alamo] 

but no known ancestors.” ROA.2827 (emphasis added).3 Tap Pilam’s brief is at 

direct odds with their amended complaint’s allegation that AMAAC 

 
3 The Amended Complaint likewise omits any allegation that the Mescalaro Apache Tribe 
member on the AMAAC herself has any ancestors buried at the Alamo. 
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members with no connection to the Alamo were selected “to rush the project 

through without distractions from any persons who would require that their 

ancestors be respected.” ROA.2820. 

 
D. The Amended Complaint Suggests an Absence of 

Discriminatory Intent. 

The district court ruling could also be upheld on the independent basis 

that no allegations supply the discriminatory intent requisite for an equal 

protection violation. Taylor v. Johnson, 257 F.3d 470, 473 (5th Cir. 2001). To 

establish discriminatory intent, the Tap Pilam must show “that the decision 

maker singled out a particular group for disparate treatment and selected 

his course of action at least in part for the purpose of causing its adverse 

effect on an identifiable group.” Fennell v. Marion Indep. Sch. Dist., 804 F.3d 

398, 412 (5th Cir. 2015)(citations omitted). “Allegations of discriminatory 

intent that are merely conclusory, without reference to specific facts, will not 

suffice.” Id. (internal punctuation omitted).  

The amended complaint only asserts that “[t]here is no doubt that the 

[Appellants] are purposely making spurious claims to exclude the Plaintiffs 

from the process at all costs.” ROA.2845. This threadbare assertion does 

nothing to push the claims across the line from possible to plausible, and is 
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equally consistent with the absence of a discriminatory motive. Twombly, 550 

U.S. at 555. Plaintiffs even assign Appellants motives inconsistent with 

discriminatory intent: “an attempt to reduce cost and time.” ROA.2831-32, 

2834-35. These allegations do not provide the required intent to target Tap 

Pilam on the basis of race or any other suspect class. 

 
II. THE DISTRICT COURT CORRECTLY DISMISSED THE FREE EXERCISE 

CLAIM. 
 

The Free Exercise Clause is “written in terms of what the government 

cannot do to the individual, not in terms of what the individual can exact 

from the government.” Lyng v. N. W. Indian Cemetery Protective Ass 'n, 485 

U.S. 439, 451(1988). It applies to laws prohibiting the free exercise of religion. 

U.S. Const., Amdt. 1.4 

To state a free exercise claim, the Tap Pilam were required to allege 

that a government regulation substantially burdened their sincerely held 

beliefs. Thomas v. Rev. Bd. of Indiana Empl. Sec. Div., 450 U.S. 707, 708 (1981). 

 
4 A substantial burden can also be alleged with less than an outright ban on conduct, where “the 
state conditions receipt of an important benefit upon conduct prescribed by a religious faith, or 
where it denies such a benefit because of conduct mandated by religious belief.” Id. But the 
amended complaint contains no allegations that Appellees coerced the Tap Pilam into violating 
their beliefs or denied them a generally available benefit based on their religious practice. It does 
not allege, for instance, that the Tap Pilam were offered a choice between being banned from the 
Alamo or forsaking their religious vows.  
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However, a “government action or regulation does not rise to the level of a 

substantial burden on religious exercise if it merely prevents the adherent 

from either enjoying some benefit that is not otherwise generally available 

or acting in a way that is not otherwise generally allowed.” Adkins v. Kaspar, 

393 F.3d 559, 570 (5th Cir. 2004). The benefit must be generally available to 

become “part of the baseline against which burdens on religion are 

measured.” Locke v. Davey, 540 U.S. 712, 726–27 (2004)(Scalia, J. 

dissenting)(arguing that government program burdened religion). 

The district court correctly held that Tap Pilam’s demands for benefits 

not generally available (including a before-hours religious ceremony inside 

the Alamo, inclusion in the AMAAC, and drafting the human remains 

protocol) were not part of the baseline. They are “affirmative acts [that] are 

not available relief” under the Free Exercise clause. Patterson II, 398 F. Supp. 

3d 102, 123 (W.D. Tex. 2019). The Tap Pilam would require Appellants to 

conduct their “internal affairs in ways that comport with the religious beliefs 

of particular citizens,” but the Free Exercise Clause does not require them to. 

Lyng, 485 U.S. at 448 (quoting Bowen v. Roy, 476 U.S. 693, 699 (1986)).  
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A. The Strict Scrutiny and Rational Basis Tests Do Not Apply in 
the Absence of a Substantial Burden.   

The Tap Pilam argue the District Court should have applied strict 

scrutiny. But they skip a step. Their allegations do not involve a law 

prohibiting the free exercise of religion, which they concede is “crucial” to their 

claim. App. Br. ¶ 21. Amicus correctly recites the standards applicable to 

such laws: whereas neutral laws of general applicability require only a 

rational basis, laws that fail these requirements must be narrowly tailored to 

advance a compelling interest. Amicus Br. at 13 (citing Emp’t Div., Dep’t of 

Human Res. v. Smith, 494 U.S. 872, 881–82 (1990); Church of the Lukumi Babalu, 

Inc., et al. v. City of Hialeih, 508 U.S. 520, 531–32, 546 (1993). In Lukumi and 

Smith, the courts applied these standards to laws prohibiting religious 

conduct.5  

 

 
5 The city in Lukumi, concerned about the lease of a church by the Santeria religion, passed a law 
prohibiting the ritual sacrifice of animals, which was an essential Santeria practice. Id. at 527. 
Smith addressed Oregon’s controlled substance law prohibiting the use of peyote, a 
hallucinogenic drug essential to the religious practice of the Native American plaintiffs. Empl. 
Div., Dept. of Human Resources of Oregon v. Smith, 494 U.S. 872, 874-75 (1990). 
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B. A Substantial Burden is Not Created by the Government’s 
Failure to Advance Religion. 

The Lyng and Patterson courts never reached the choice between 

rational basis and strict scrutiny because they did not address laws 

restricting the free exercise of religion. Appellees have not passed laws that 

prohibit Tap Pilam’s sunrise and forgiveness ceremonies, and Alamo 

policies are applied neutrally to all members of the public. Rather, the Tap 

Pilam sue to force a deeper excavation than the Alamo Plan requires, to 

unearth more remains, so that they may perform their ceremonies. ROA.2833, 

2850 (alleging “Alamo Plan purposefully excludes any possibility to 

discover human remains as the plan only calls for 18 inches of excavation” 

and seeking injunction to force “discovery and excavation”). 

But the Free Exercise Clause does not require Appellees to advance 

Tap Pilam’s religious goals: 

Defendant correctly argues that “Plaintiffs are essentially 
claiming that the Government owes them affirmative actions—
such as disinterring unknown buried remains and making 
efforts to identify them—in order to comply with RFRA and the 
Free Exercise Clause.”  . . . To give Plaintiffs what they seek, 
Defendants must recover, disinter, and identify the remains at 
issue. These affirmative acts are not available relief under RFRA 
or the Free Exercise Clause. 
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Patterson II, 398 F. Supp. 3d at 123. The Patterson court therefore dismissed 

Free Exercise claims seeking the same relief now sought by Tap Pilam 

without choosing between strict scrutiny and rational basis because the 

government did not substantially burden religion when it chose not to 

disinter and identify unidentified remains.6  See also Schipke v. Chapman, 4:08-

CV-228-A, 2008 WL 2123749, at *2-*3 (N.D. Tex. May 19, 2008)(not reaching 

application of rational basis or strict scrutiny in determining that taking 

DNA samples from prisoner were not a substantial burden).  

 
C. The Free Exercise Clause Does Not Restrict the Government’s 

Right to Use its Land. 

In this case, as in Lyng, the Tap Pilam argue that the substantial burden 

comes not from a law prohibiting religious practice, but from the impact of 

a government construction project on government property. App. Br. ¶ 22 

(“[T]he renovation and implementation of the Alamo plan actually disturbs 

the Plaintiffs’ burial site directly . . . “). Lyng addressed a challenge to the 

construction of a road through sacred grounds used for Native American 

 
6 Although Patterson addresses the rational basis standard, it does so in the context of a claim 
under the Administrative Procedure Act. Id. at 125-126. The dismissal of the Free Exercise claim 
was not contingent on the rational basis standard. Id. at 122-123.  
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religious ceremonies that required a tranquil, undisturbed natural setting. 

485 U.S. at 442. Although the Supreme Court recognized the threat to these 

“religious practices [was] extremely grave,” and even adopted the 

assumption that the road would “virtually destroy the . . . Indians' ability to 

practice their religion,” it recognized that “government simply could not 

operate if it were required to satisfy every citizen's religious needs and 

desires.” Id. at 450-52. To do so would grant “de facto beneficial ownership of 

some rather spacious tracts of public property” for religious use and cause 

“diminution of the Government’s property rights.” Id. at 453. 

The Alamo Plan does not substantially burden Tap Pilam’s religion 

because “whatever rights the Indians may have to the use of the area . . . do 

not divest the Government of its right to use what is, after all, its land.” Lyng 

at 453 (emphasis in original). Under Lyng,  even “governmental action that 

will virtually destroy a religion” can be “deemed not to burden that 

religion.”  485 U.S. at 472 (Brennan, J. dissenting)(quotation omitted). This is 

true because the “[t]he Free Exercise Clause affords an individual protection 

from certain forms of governmental compulsion; it does not afford an 

individual a right to dictate the conduct of the Government's internal 

procedures.” Bowen, 476 U.S., at 699-700 (1986)(emphasis added). As in 
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Patterson, Lyng did not decide between rational basis and strict scrutiny tests 

in denying Free Exercise relief. Those tests were unnecessary to determine 

the absence of a substantial burden. 

Amicus inexplicably relies on Attakai v. U.S. to distinguish the Tap 

Pilam’s case from Lyng. Amicus Br. at 12 (citing 746 F. Supp. 1395, 1403-04 

(D. Ariz. 1990)). But Attakai adopted Lyng in holding that the “fact that a 

person's ability to practice their religion will be virtually destroyed by a 

governmental program does not allow them to impose a religious servitude 

on the property of the government.” Id. The allegation “that construction 

projects should not occur without consultation with plaintiffs” did not 

change this result. Id. at 1404. The constitution does not protect Tap Pilam’s 

“right to have access to sites personal to them in perpetuity, or in the manner 

most acceptable or desirable” to them. Id.  

The Tap Pilam also distinguish Lyng based on “accommodations” by 

the government, but these measures did not alter the rights of the parties 

because Lyng ultimately proceeded under the assumption that the road 

would “destroy” the religious practice. App. Br. ¶ 26. In fact, Tap Pilam’s 

brief omits the most important part of the story: after commissioning a 

comprehensive report that was so “sympathetic” to the Indians that it was 
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their main evidence in the litigation, the government rejected its 

recommendation that the project be abandoned. Id. at 454-55.  

This does not imply that Appellants have not accommodated Tap 

Pilam. They created a detailed protocol requiring extreme sensitivity in the 

physical handling of remains, and the Tap Pilam have not alleged any 

specific inadequacy with these procedures. They have limited the depths of 

archaeological excavations to minimize their impact, although the Tap Pilam 

attack this because they would prefer to redirect the Alamo Plan towards 

researching their potential ancestors. ROA.2833 (attacking limited depth of 

excavations); ROA.2891-96 (proposing $80,000 budget to prepare “oral 

histories” of Tap Pilam members). A Tap Pilam representative even sits on a 

different Alamo Plan advisory committee, where he used his position to 

lobby for “statues of prominent tribal community members.” ROA.2858.  

The Court need not consider the adequacy of these ample efforts to 

accommodate Tap Pilam, because as in Lyng, they do not alter the legal rights 

of the parties. But the exhibits attached to the amended complaint are at 

great tension with conclusory allegations that Tap Pilam has been 

“excluded.” 
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D. An Injunction Against the Alamo Plan Exceeds the Scope of 
the Free Exercise clause. 

Cognizant of Lyng, the Tap Pilam now downplay the nature of their 

case. App. Br. ¶ 26 (asserting that Appellants “are not asking that they get 

special exactions or to prevent the Defendants from using the Alamo or from 

proceeding with the Alamo plan”). But that is exactly what they sought in 

the district court. ROA.2849 (seeking injunction against “proceeding with 

construction until the Plaintiffs’ [sic] are included in the project” and to 

prohibit “archeological practices”). Their attempt to control the 

government’s use of its property far exceeds the scope of the Free Exercise 

clause because “[t]he Constitution does not, and courts cannot, offer to 

reconcile the various competing demands on government, many of them 

rooted in sincere religious belief, that inevitably arise in so diverse a society 

as ours.” Lyng at 452. 

 
E. Strict Scrutiny Does Not Apply. 

 The Tap Pilam do not cite a single case in which the Free Exercise 

clause was used to gain access to government property for a private religious 

ceremony. While the Amicus misguidedly cites McAllen Grace Brethren 

Church v. Salazar for the proposition that a “limitation” on access to 
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“property” is a substantial burden, that case did not address a plaintiff 

seeking access to government property. Amicus Br. at 8-9 (citing 764 F.3d 

465, 468). It addressed whether the government could pass a law prohibiting 

the ownership of eagle feathers essential to Native American religious 

practice, and the parties agreed that the law was a substantial burden. 764 

F.3d at 472. 

Nor do prison accommodation cases stand for the proposition that the 

Free Exercise clause is an open ticket to co-opt government property for 

religious use. Amicus Br. at 9 (collecting cases). These cases address direct 

regulation of inmate conduct in a coercive setting “where it is so easy for 

governmental officials with so much power over inmates' lives to deny 

capriciously one more liberty,” and thus conducive to substantial burdens 

on religious practice. Yellowbear v. Lampert, 741 F.3d 48, 53 (10th Cir. 2014). 

They test the government against a higher legal standard because in the 

prison context, the Religious Land Use and Institutionalized Persons Act 

overruled Smith’s application of rational basis to neutral, generally 

applicable laws. Id. at 52-53 (10th Cir. 2014); c.f. Amicus Br. at 13 (conceding 

Appellants’ Free Exercise Claim is controlled by “Smith and its progeny”).  

Although the Tap Pilam argue that Appellees have enacted 
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“prohibitions” of their sunrise ceremony and forgiveness ceremony, their 

allegations indicate otherwise. The district court correctly applied the law to 

these claims. 

 
F. The Sunrise Ceremony Allegations Do Not State a Free 

Exercise Claim. 

i. The Sunrise Ceremony Allegations are Factually 
Insufficient to Allege a Substantial Burden. 

 To enter the Alamo before its operating hours is “not otherwise 

generally allowed,” and Appellees did not substantially burden Tap Pilam’s 

religion when they did not open the Alamo early for a “sunrise” ceremony. 

Adkins, 393 F.3d at 570. Tap Pilam’s demand that the Alamo change its hours 

is a quintessential attempt to “dictate the conduct of the Government's 

internal procedures.” Bowen v. Roy, 476 U.S. 693, 699-700 (1986). The Tap 

Pilam have stumbled repeatedly in their attempts to walk the tightrope 

between meeting the pleading standard and pleading themselves out of 

court, and the district court dismissed the original complaint because it 

entirely omitted the “the circumstances surrounding the potential 

altercation.” ROA.2807. 

The amended complaint also carefully avoids stating that the Tap 
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Pilam were “denied” access to the Alamo at the same time as the general 

public and omits any explanation of why they were “denied” access. 

ROA.2816-17 (“Meanwhile, tourists and members of the general public, 

where [sic] allowed to enter on that day.”)(emphasis added). Despite this 

vague implication of discriminatory treatment, the allegations are consistent 

with the proper government conduct of maintaining standard hours. 

Twombly, 550 U.S. at 556 (allegations equally consistent with proper and 

improper conduct failed to state claim).  

The Tap Pilam now massage these allegations a step further and imply 

that they have been entirely forbidden from entering the Alamo. App. Br. ¶ 24 

(distinguishing from Lyng on basis that “a law forbidding the Indian 

respondents in from visiting the Chimney Rock area would raise a different 

set of constitutional questions. In this case the Alamo plan does just that . . 

.”). But the amended complaint contains no allegation that Tap Pilam cannot 

enter the Alamo under the same conditions as the public. It contains no 

allegation that Appellees passed a law barring Tap Pilam from the Alamo. 

The Tap Pilam are arguing a hypothetical. 

The Amicus too recognizes that Tap Pilam’s allegations are 

insufficient. Amicus Br. at 11-12 (“If further factual development indicated 
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that tourists were granted superior access . . .”). But determination of a 

12(b)(6) motion is not a speculative exercise in what further factual 

development might show. Twombly, 550 U.S. at 545. The complaint’s 

allegations are tested, taken as true. Id. Reaching outside the record, the 

Amicus nonetheless speculates that Tap Pilam’s religious ceremony was 

“denied equal treatment with secular activities” based on a web page for 

Alamo tours. Amicus Br. at 14-15. This does not advance the Free Exercise 

Claim because the amended complaint omits any allegation that the Tap 

Pilam attempted to utilize this policy. 

 
ii. The Alamo’s Hours Pass Rational Basis. 

Although the district court correctly held that the Alamo’s operating 

hours were not a substantial burden, its ruling could also be upheld under 

the rational basis standard because the operating hours are neutral and 

generally applicable. Even assuming that Appellants’ religion required them 

to conduct a religious ceremony inside the Alamo at a specific time, those 

allegations would not state a viable Free Exercise claim. The government’s 

ability to enforce generally applicable laws “cannot depend on measuring 

the effects of a governmental action on a religious objector’s spiritual 
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development.” Smith, 494 U.S. at 883 (Lyng v. N.W. Indian Cemetery Protective 

Ass'n, 485 U.S. 439, 451 (1988)). To find otherwise would permit the Tap 

Pilam “by virtue of [their] beliefs, to become a law unto [them]self.” Id. 

(citation omitted). 

 
G. The Human Remains Protocol and AMAAC Allegations Do 

Not State a Free Exercise Claim. 

The Free Exercise claim also duplicates a variety of allegations from 

the Equal Protection claim. The Tap Pilam allege that “exclusion” from the 

AMAAC and human remains protocol burdens their religion because they 

cannot perform their forgiveness ceremony. ROA.2842-44. But determining 

who to consult for a government project and drafting protocols to carry it 

out are not laws prohibiting the free exercise of religion, nor does the AMAAC 

even have the power to enact such laws because it “maintains no formal or 

legal authority.” ROA.3024. These complaints attack “internal affairs” of 

government that cannot be controlled through the Free Exercise clause. Lyng, 

485 U.S. at 448 (quoting Bowen, 476 U.S. at 699).   
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i.  The Human Remains Protocol and AMAAC Allegations 
are Factually Deficient. 

 Even if the Free Exercise clause did govern these allegations, the 

amended complaint does not explain how or why being “excluded” has 

prevented Tap Pilam from performing a religious ceremony. Although 

vague on exactly what Tap Pilam’s ceremonies entail, the amended 

complaint alleges that “every year for the past 24 years they have conducted 

their ceremony,” a time which long predates the adoption of the AMAAC 

and human remains protocol in 2019. ROA.2842. Clearly, Tap Pilam’s 

participation in the AMAAC and formation of the protocol— government 

activities—is not essential to religious practices that long predate their 

adoption.  

The amended complaint never explains why the Tap Pilam are unable 

to enter the Alamo under the same terms as the public and conduct their 

ceremony. It fails to point out any specific part of the remains protocol 

prohibiting the free exercise of Tap Pilam’s religion, or describe how an internal 

project protocol that neither compels nor prohibits any action of Tap Pilam 

could equate to a law prohibiting their free exercise of religion. It never 

discusses why membership on the AMAAC is necessary to perform a 
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ceremony. It omits any allegation that the “exclusion” would fail rational 

basis review. 

 
ii. There is No Religious Gerrymander or System of Individualized 

Exemptions. 

 Lastly, the Tap Pilam and Amicus argue that the AMAAC composition 

and remains protocol are subject to strict scrutiny, either as a religious 

gerrymander or system of individualized exemptions. The Court need not 

consider these arguments because Tap Pilam forfeited them by not briefing 

them below. Even if they were preserved, to apply these frameworks, the 

Court would first need to determine that the AMAAC and human remains 

protocol imposed a substantial burden, which is not the case. But even 

assuming the presence of a substantial burden to reach these arguments 

would not change the result. 

Tap Pilam’s allegations do not square with the religious gerrymander 

in Lukumi. There, an ordinance prohibiting ritual sacrifice was passed 

ostensibly to protect public health and prevent cruelty to animals. 508 U.S. 

at 527. But prior to enacting the ordinance, the city attorney sought an 

opinion from the attorney general as to whether the city could enact 

ordinances “making religious animal sacrifice unlawful.” Id. And the 
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ordinance itself improperly targeted religious conduct by ”including a 

recitation of “concern that certain religions may propose to engage in 

practices which are inconsistent with public morals.” Id. at 534-535. In 

combination with these explicit statements targeting religion, the ordinance 

was drafted “with care to proscribe religious killings of animals by Santeria 

church members but to exclude almost all other animal killings.” Id. at 521. 

The amended complaint does not contain any facts indicating that 

Appellees targeted Tap Pilam’s religion. Rather, the stated criteria for 

AMAAC membership includes “expertise in NAGPRA, archaeology, 

anthropology, and related fields” and makes no reference to the religion of 

its members. ROA.3024. The Tap Pilam have not argued that these criteria 

fail rational basis.  

The Tap Pilam speculate that they were “blocked” from participating 

in the project “to rush the project through without distractions from any 

persons who would require that their ancestors be respected,” but they do 

not support this bare conclusion with facts akin to those present in Lukumi. 

ROA.2845. Rather, their allegation that the Tap Pilam are a combination of 

numerous unspecified religions undercuts the proposition that any 

particular religion was singled out. ROA.2846 (stating Tap Pilam includes 
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“various Christian denominations” among several other religions). They 

never explain why the logic of their claims would not mandate an AMAAC 

seat for each of the numerous religions that make up the Tap Pilam. 

 On appeal, the Tap Pilam even argue against their original premise 

that AMAAC members with no connection to the Alamo were selected to 

rubber stamp the process. App. Br. ¶ 24 (asserting that the Alamo Plan 

“allows inclusion of other Indian tribes who also have kin or ancestors buried at 

the site to monitor or have access to the remains”)(emphasis added).7 But the 

argument that the AMAAC members simultaneously care both too little and 

too much about the remains cannot be taken seriously.8 Further to that point, 

the Tap Pilam do not plead that distinguishing the tribal origin of the 

unidentified remains is even possible. The prospect of a “religious 

gerrymander” defies the allegations, and the reasoning the Tap Pilam use to 

support it is so expansive that it would entitle everyone to an AMAAC seat. 

 
7 Appellants appear to have mixed an equal protection argument with their Free Exercise 
Claim, but “religion has never been held to be a suspect classification.” Wirzburger v. 
Galvin, 412 F.3d 271, 285 (1st Cir. 2005); Locke v. Davey, 540 U.S. 712, 721 n.6 
(2004)(“rational-basis scrutiny” applies to claims of “discrimination on the basis of 
religion”). 

8 As discussed in Section II.C with regard to the Equal Protection Claim, the new 
argument that AMAAC members were selected to oversee the remains of their own 
ancestors entirely contradicts the amended complaint.  
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 The system of individualized exemptions in Blackhawk v. Pennsylvania 

requires little additional analysis because it is an outgrowth of the religious 

gerrymander argument. 381 F.3d 202, 207-208 (3d Cir. 2004)(analyzing 

Lukumi). In Blackhawk, the wildlife permit fees at issue permitted exemptions 

for secular reasons, but not for religious reasons. Id. Tap Pilam’s allegations 

cannot be evaluated within this framework because no law has been passed 

that regulates their conduct. Lyng, 485 U.S. at 451 (the “Free Exercise Clause 

is written in terms of what the government cannot do to the individual”). 

There is nothing to “exempt” them from with regard to the AMAAC and 

human remains protocol. 

 
III. THE TAP PILAM LACK STANDING FOR THEIR FREE EXERCISE AND EQUAL 

PROTECTION CLAIMS. 

Standing is a limitation on the court’s power, and appellate courts have 

a “continuing obligation to assure [themselves] of [their] own jurisdiction, 

sua sponte if necessary.” Green Valley Special Util. Dist. v. City of Schertz, 

Texas, 969 F.3d 460, 468 (5th Cir. 2020) (quoting United States v. Pedroza-Rocha, 

933 F.3d 490, 493 (5th Cir. 2019) (per curiam)); Sample v. Morrison, 406 F.3d 

310, 312 (5th Cir. 2005) (“Since standing and ripeness are essential 

components of federal-subject matter jurisdiction, the lack of either can be 
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raised at any time by a party or by the court.”). “[A] plaintiff must 

demonstrate standing separately for each form of relief sought.” 

DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 352 (2006) (quoting Friends of the 

Earth v. Laidlaw Env’t Servs. (TOC), 528 U.S. 167, 185 (2000)) (holding that 

standing as to one claim does not confer standing as to all claims). 

To establish standing, a plaintiff must show: (1) a concrete, 

particularized, actual or imminent injury-in-fact; (2) that is fairly traceable to 

the challenged action of the defendant; and (3) is likely to be redressed by a 

favorable decision. Lujan v. Defs. of Wildlife, 504 U.S. 555, 560-61 (1992). An 

“injury in fact [consists of] an invasion of a legally protected interest which 

is (a) concrete and particularized and (b) actual or imminent, not conjectural 

or hypothetical.”  Lujan, 504 U.S. at 560.  

 The district court erred in upholding Tap Pilam’s standing to bring 

their Free Exercise and Equal Protection Claims. ROA. 3483-84. It did so by 

finding Tap Pilam pled an injury in fact through the allegation that they were 

unable to perform reinterment ceremonies based on their alleged exclusion 

from the human remains protocol. But the district court failed to adequately 

consider whether the Tap Pilam have a protected interest in performing 

these ceremonies on mixed, unidentified remains comprised of numerous 
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non-party groups. It also erred in failing to address whether the absence of 

allegations regarding identification of the remains left the amended 

complaint factually insufficient and too speculative to confer standing.  

 
A. No Protected Interest Exists in Performing a Ritual on Mixed, 

Unidentified Remains. 

 Assume Tap Pilam believed themselves the spiritual caretakers of all 

human remains, and that their religious beliefs required them to conduct a 

ceremony whenever any remains were disturbed, not just those of their 

ancestors. Certainly some limitation would restrict their standing to drag the 

entire world to court when those rituals were refused. And one does: to have 

standing a plaintiff “must assert his own legal rights and interests, and 

cannot rest his claim to relief on the legal rights or interests of third parties.” 

Kowalski v. Tesmer, 543 U.S. 125, 129 (2004).  

The hypothetical above differs from the record only in scale. The Tap 

Pilam freely admit that the remains at the Alamo are mixed together from 

numerous groups including descendants of “federally recognized tribes, 

Spanish soldiers, Canary Islander settlers, African settlers, Mexican soldiers, 

Battle of the Alamo Defenders, and even a former provincial governor of 

Texas,” none party this litigation. ROA.2825. The Tap Pilam have not alleged 
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that identifying these remains and tracing them to individual descendants is 

possible. They have not even alleged that broadly tracing remains between 

the groups is possible.  

The Tap Pilam also have not alleged a legal right to identify the 

remains themselves or an obligation by Appellees to do so in their stead, nor 

does the amended complaint request that relief. Taking their allegations as 

true and assuming the Tap Pilam obtain all relief they seek, the remains are 

not identified and there is no basis to conclude they will ever be. Yet Tap 

Pilam would still conduct reinterment ceremonies on the mixed, 

unidentified remains of people who did not share their religious beliefs. 

Justice Garcia based his standing decision entirely on Patterson I,  343 

F. Supp. 3d 637, 652 (W.D. Tex. 2018), in which the court found that the 

plaintiffs, who were the descendants of service members whose remains 

were found overseas, had standing to bring suit based on the deprivation of 

proper burials. He overlooked the factual distinctions here. Patterson I 

recognized that “[t]he crux of Plaintiffs' case is whether they [had] a 

protected property interest in their deceased veteran family members' 

remains.” Id. at 646.  The initial finding of standing hinged on the premise 

that the remains were identified, such that the plaintiffs might establish a 
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protected interest in reburying them. Id. at 647. (“Plaintiffs allege that the 

remains have been identified based on circumstantial, contemporary 

evidence from wartime records.”). The plaintiffs even alleged “which 

unknown graves [were] allegedly the current resting locations of each 

deceased service member.” Id. at 646. 

The amended complaint does not contain allegations like those used 

in Patterson I to survive dismissal at the pleadings stage. It contends that 

unidentified “ancestors” of unspecified Tap Pilam members are buried at 

unspecified parts of the Alamo Complex. And at the summary judgment 

stage, where the initial allegations of identification were not backed by 

evidence, the result changed to dismissal. Patterson II, 398 F. Supp. 3d 102, 

120 (W.D. Tex. 2019)(holding that “no relevant jurisdiction recognizes a 

property interest in unidentified remains and the remains at issue are not 

identified”).  

Taking the amended complaint’s allegations as true, they say no more 

than Patterson II’s summary judgment record. In both instances, the remains 

are unidentified, and there is no basis to conclude they ever will be. The 

amended complaint alleges substantially less than the deficient record in 

Patterson II, which contained dental records, measurements of bone lengths, 
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maps, and death records of the specific ancestors the plaintiffs sought to 

identify. 398 F. Supp. 3d at 118. While the Tap Pilam were not required to 

marshal the entirety of their evidence for an initial pleading, the amended 

complaint does not contain any allegations about identification. Based on 

this deficiency, Tap Pilam’ interest must be evaluated as an “interest in 

unidentified remains,” to which they may lay no claim. Id.  

 
B. Tap Pilam’s Allegations are Factually Insufficient to Establish 

a Protected Interest.   

With this backdrop in mind, the court must test Tap Pilam’ claims 

against Kowalski’s rule that they must assert their own rights as individuals to 

have standing. 543 U.S. at 129.9 The Patterson court would have looked to 

state law to determine which individuals had a protected interest in 

performing a burial ceremony, although it ultimately concluded that the 

plaintiffs had not demonstrated that “the laws of each pertinent jurisdiction 

establish a property interest of the type they claim and that this interest is 

constitutionally cognizable.” Patterson I, 343 F. Supp. 3d at 646-647 (citing 

 
9 Because Tap Pilam is not a federally recognized Indian tribe, Appellants lack tribal standing to 
bring broad “cultural” claims. Maynor v. U.S.  CIV. 03CV1559(SBC), 2005 WL 1902907, at *2 
(D.D.C. July 11, 2005)(no tribal or individual standing for Native American plaintiff to sue for 
return of remains). 
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Evanston Ins. Co. v. Legacy of Life, Inc., 370 S.W.3d 377, 383 (Tex. 2012)); 

Patterson II, 398 F. Supp. 3d at 120. 

Although like the Patterson plaintiffs, the amended complaint also 

does not make out the source of this interest, to the extent that one exists, it 

would certainly be conferred upon an individual, rather than broadly upon 

all descendants to determine the disposition of remains by committee. For 

example, the statute cited in Evanston (addressing anatomical gifts) 

incorporates a tiered system which grants the highest priority to those with 

a close relationship to the decedent, such as a surviving spouse, and lower 

priority to more distant relatives. Tex. Health & Safety Code Ann. § 

692A.009. It follows, for example, that a great grandchild would not have 

standing to sue a higher-tiered surviving spouse to force an anatomical gift 

under this statute, because the right to decide belongs to the spouse. Id.  

The amended complaint alleges that the Tap Pilam are “lineal 

descendants” of the mixed, unidentified remains, but it does not contain 

facts from which the Court could conclude that a protected interest would 

ever fall to a lineal descendant. And even if it did fall to a lineal descendant, 

nothing in the amended complaint establishes that the Tap Pilam are the 

correct lineal descendants among many to claim the interest. The Tap Pilam 

Case: 20-50908      Document: 00515865446     Page: 63     Date Filed: 05/17/2021



50 

never grapple with the possibility that someone else in their family may have 

the protected interest in controlling the remains. They do not propose a legal 

framework for the court to determine who has the protected interest, nor do 

they supply the facts needed to apply a legal framework. And the legal and 

factual deficiencies this exposes in determining interests within their own 

family trees are compounded by the fact that the remains are unidentified 

and mixed together among numerous unrelated groups they have not 

sued.10 

 
C. The Free Exercise Clause Does Not Protect the Right to 

Conduct Rituals on Mixed, Unidentified remains. 

 Framing the reinterment ceremony as a religious freedom issue does 

not get Tap Pilam closer to stating a protected interest. While not binding, 

King v. New York provides a blueprint to analyze standing where religious 

desires exceed what the constitution protects. 120CV440GLSCFH, 2021 WL 

765724, at *2–3 (N.D.N.Y. Feb. 26, 2021). There, a spurned wife argued that 

granting her husband a divorce under the state’s no-fault divorce laws 

 
10 In addition to Tap Pilam’s failure to plead a protected interest in the remains, this issue also 
might be evaluated in terms of whether the factual insufficiency of the Amended Complaint 
negates their prudential standing. Because the analysis of both issues follows the same logic, it is 
not repeated. 
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would infringe upon her religious freedoms because she would be forced to 

live in sin and face shame as a devout Christian. Id.  

King found little difficulty denying standing because “an individual 

does not have a right to remain married to another adult against his or her 

will.” Absent this right, no invasion of a protected interest occurred. Id. Just 

as King’s wife did not have a protected interest in staying married to an 

unwilling husband, the Tap Pilam do not have a protected interest in 

conducting their ritual on the mixed, unidentified remains they otherwise 

have no right to control, even if they couch the issue in religious terms. 

The Supreme Court followed this rule in Elk Grove Unified School 

District v. Newdow when it ruled that the litigant lacked standing to challenge 

the words “under God” in the Pledge of Allegiance because he did not have 

parental rights with respect to any student who was present when the Pledge 

was recited. 542 U.S. 1 (2004). Just as an uncle (absent parental rights) would 

lack standing to challenge his niece’s participation in the Pledge even if it 

offended his religious beliefs, the Tap Pilam (absent a legal right to control 

the remains) lack standing to impose their ritual through the courts. 
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D. Absent a Protected Interest in the Remains, the Tap Pilam 
Have Not Stated a Particularized Injury. 

Because the amended complaint does not individualize a protected 

interest to any of the Tap Pilam, it sets out only a generalized grievance. See 

e.g. Idrogo v. U.S. Army, 18 F. Supp. 2d 25, 27-28 (D.D.C. 1998)(plaintiff’s 

unsubstantiated belief of “patrimonial ancestry” in Geronimo’s remains 

insufficient to confer standing; his grievance was nothing more than a 

“generalized interest of all citizens”). While Tap Pilam may care deeply 

about the remains, “standing is not measured by the intensity of the litigant's 

interest or the fervor of his advocacy.” Valley Forge Christian College v. 

Americans United for Separation of Church and State, Inc., 454 U.S. 464, 485-486 

(1982). The amended complaint simply does not contain facts establishing 

that the Tap Pilam are the correct parties to assert the interests they claim, 

and that they are not improperly standing in the shoes of others. Whaley v. 

County of Saginaw, 941 F. Supp. 1483, 1491 (E.D. Mich. 1996)(no standing for 

siblings of deceased person to sue when they were not next of kin and 

therefore did “not have a property right in the body”).  
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E.   Tap Pilam’s Desire to Conduct Rituals on Mixed, Unidentified 
Remains is Not Redressable. 

The only relief a court could grant on Tap Pilam’ sparse allegations is 

to apportion them a pro-rata share of the mixed, unidentified remains so that 

they may perform their ritual. But the Patterson court did not dole out 

unidentified remains from its mixed military graves for a funeral to soften 

the blow of losing loved ones to war, as sympathetic as the plaintiffs there 

were. Patterson II, 398 F. Supp. 3d at 120. To do so would invite a parade of 

absurdities and expand the role of the court far beyond what is justiciable, 

opening the floodgates for virtually anyone to litigate the ownership of 

unknown remains, no matter how tenuous their personal connection to an 

ancestor who may have been buried in same the general area hundreds of 

years ago. Id. (“No case cited here or revealed in the Court's research 

concerns unidentified remains, nor does any case concern remains buried 

for decades. If there is a right, it appears to diminish over time. And if there 

is a right to identified remains, it does not follow that there is a right to 

unidentified remains.”). The desire to identify the unidentifiable shared both 

by Tap Pilam and Patterson’s plaintiffs is beyond a court’s power to redress. 
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F.  No Protected Interest Exists in an Advisory Committee Seat 
or in Drafting the Human Remains Protocol.  

Tap Pilam’s allegations regarding the AMAAC and human remains 

protocol do not make out a protected interest for their Free Exercise or Equal 

Protection claims. No protected interest exists in a seat on an advisory 

committee.11 Nor have the Tap Pilam articulated a protected interest 

implicated by their “exclusion” from drafting the remains protocols. Freedom 

From Religion Found., Inc. v. Obama, 641 F.3d 803, 806–07 (7th Cir. 2011)(“If a 

perceived slight, or a feeling of exclusion, were enough, then Michael 

Newdow would have had standing to challenge the words ‘under God’ in 

the Pledge of Allegiance, yet the Supreme Court held that he lacks 

standing.”).  

The relief the Tap Pilam seek also creates problems of traceability and 

redressability unique to the Free Exercise Claim. Tap Pilam’s desire to sit on 

the AMAAC and draft its human remains protocols goes hand in hand with 

their unexplained belief that doing so will facilitate reinterment ceremonies. 

 
11 Wainwright v. County of Oxford, 369 F. Supp. 2d 3, 8 (D. Me. 2005)(dismissing constitutional claim 
because no protected right existed in position on advisory committee); Allen v. Martel, CIV S-10-
1320 GGH P, 2010 WL 3734096, at *2 (E.D. Cal. Sept. 21, 2010)(same); Chapel Farm Estates, Inc. v. 
Moerdler, 01 CIV. 3601(MBM), 2003 WL 21998964, at *7 (S.D.N.Y. Aug. 22, 2003)(dismissing 
constitutional claim because “a purely advisory body . . .  could neither grant nor deprive plaintiff 
of any property right”). 
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But granting them that relief would not give them the right to reinter any 

remains. And because they lack a protected interest in reinterring these 

mixed, unidentified remains, an AMAAC seat and participation in the 

remains protocols would not redress any Free Exercise injury. They do not 

allege that these government activities themselves are essential to their 

religious practice. The government activities are only a means to their 

desired end. 

 
G.  The Alamo’s Closure During Sunrise Hours is a Generalized 

Grievance. 

  Tap Pilam’ allegations about their sunrise ceremony are also 

insufficient to confer standing. They do not allege that they were entirely 

barred from the Alamo, or that they were prevented from entering the 

Alamo during its normal operating hours. That given, the question 

governing their standing is whether they have a protected interest in 

extending the Alamo’s operating hours to conduct their ceremony.  They do 

not, because Tap Pilam’s interest in more flexible hours of operation is the 

same generalized grievance shared by everyone who might have liked to 

enter the Alamo when it was closed, regardless of their reasons. Warth v. 

Seldin, 422 U.S. 490, 499 (1975). 
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CONCLUSION 

Based on the foregoing, Appellee George P. Bush requests that the 

Court affirm the judgment of the district court. 
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