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DISCUSSION OF LAW 

In its Order Regarding Subject Matter Jurisdictional Issue, Dkt. 32, this Court requested 

supplemental briefing on whether there is any federal statute which provides this Court with 

jurisdiction over Plaintiff’s claims.   

There is no statute which provides this Court with jurisdiction.  

In footnotes 7 and 9 in its reply brief on its motion to dismiss, Kewadin briefly stated that 

under 28 U.S.C. § 1331 and the well-pleaded complaint rule, Plaintiffs’ suit does not raise a federal 

question.1  This brief provides additional discussion of Kewadin’s conclusion on that issue.  

In those footnotes in its reply brief, Kewadin discussed its understanding that Sixth Circuit 

law views sovereign immunity as the first hurdle to federal court jurisdiction, and a federal 

statutory grant of jurisdiction as a second hurdle.  This Court appears to view the two issues not as 

consecutive hurdles, but as two locks on a single door.  The Court’s view is that the legal 

requirement or at least the better practice is to decide, as part of a single motion to dismiss, whether 

Plaintiffs can unlock both locks; and it appears that the Court’s view is that if it decides one of the 

two threshold issues against the Plaintiffs, it need not consider the other threshold issue.  Upon 

further review of Sixth Circuit case law, Kewadin agrees with the Court.   

 Here, as discussed in Kewadin’s prior briefs, Plaintiffs cannot defeat the threshold 

sovereign immunity issue.  As discussed below, they also cannot meet their burden to show a 

federal statute which grants this Court jurisdiction over their tribal law or state law claims.  

 
1 In its order, the Court noted that it had expected the parties to analyze this second jurisdictional 
issue in their response and reply briefs.  Unfortunately, the message as understood by the 
undersigned was only that the parties should be prepared to discuss that issue at oral argument, 
which Kewadin was prepared to do.  Kewadin’s footnotes in its reply brief on the motion to dismiss 
did little more than state Defendant’s position on the second jurisdictional issue presented.  For 
this error, whether by the undersigned or others, Kewadin apologizes.   
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Whether for one, or the other, or both, reasons, they cannot establish federal jurisdiction over their 

claims, and their claims must be dismissed.   

I. THIS COURT DOES NOT HAVE JURISDICTION UNDER 28 U.S.C. § 1331 OR 28 U.S.C. § 1362 

A. THIS COURT DOES NOT HAVE JURISDICTION UNDER 28 U.S.C. § 1331 

The general rule is that a claim arising under state or tribal law does not raise a federal 

question.  Gunn v. Minton, 568 U.S. 251, 258 (2013). 

There is an exception to that general rule.  Id.  In a close case, it can be difficult to determine 

whether a case fits within that exception.  See generally Wright & Miller, 13D Fed. Prac. & Proc. 

§ 3562 (3d ed.) 

As the Supreme Court itself stated regarding the exception, to the general rule, “In outlining 

the contours of this slim category, we do not paint on a blank canvas.  Unfortunately, the canvas 

looks like one that Jackson Pollock got to first.”  Gunn, 568 U.S. at 258.  Fortunately, the current 

case, like the vast majority of cases, is not a close case.   

In Gunn, Minton had obtained a patent on a computer technology.  Represented by Gunn, 

Minton brought a federal court suit claiming infringement of that patent.  Minton, represented by 

Gunn, not only lost that suit, but the result was that Minton’s patent was invalidated.  Minton then 

brought a malpractice claim against Gunn in a Texas state court, and Gunn prevailed in the Texas 

trial court.  On appeal in the Texas court system, Minton raised a new jurisdictional argument.  He 

claimed that the Texas judgement in the malpractice case was invalid because the federal courts 

have exclusive jurisdiction “over any claim for relief arising under any Act of Congress relating 

to patents.”  Id.  (citing 28 U.S.C. § 1338(a)).   

The case ultimately ended up before the United States Supreme Court, and in a unanimous 

decision, the Supreme Court distilled the prior case law into a four-element test. 
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[F]ederal jurisdiction over a state law claim will lie if a federal issue is: (1) 
necessarily raised, (2) actually disputed, (3) substantial, and (4) capable of 
resolution in federal court without disrupting the federal-state balance approved by 
Congress. 

Id. at 258. 

The Court held that the federal courts lacked jurisdiction over the malpractice claim 

because Minton was not able to show all four elements.  Minton was able to satisfy the first two 

elements.  His malpractice claim necessarily required a court to decide, as part of the “case within 

the case,” whether Minton would have prevailed in his prior patent infringement case if Gunn had 

not committed malpractice.  However, Minton could not show the required third element.  He 

could not show that his claim was “substantial” for purposes of federal jurisdictional purposes.  

The Court also held that because Minton could not show the third element, he necessarily could 

not show the fourth element.   

In the present matter, the fourth element would need to be modified to account for the 

tribal-federal-state balance, e.g. Iowa Mutual Ins. Co. v. LaPlante, 480 U.S. 9(1987) (when a claim 

arises on a reservation, exhaustion of tribal court remedies is generally required); Ute Indian Tribe 

v. Norton, 862 F.3d 1236 (10th Cir. 2018) (the substantive tort law applicable to a tribe or tribal 

member is that tribe’s laws, not state tort law). 

Plaintiffs in this case are not able to satisfy all four elements.    

Here, the only federal issue is the defense of tribal sovereign immunity, but Plaintiffs 

correctly do not assert that the immunity defense creates federal jurisdiction, and that defense is 

not “necessarily raised” in the complaint.  Section I.C, infra.   

Plaintiffs allege this Court has federal question jurisdiction because: 

the provisions of the Indian Gaming Regulatory Act, 25 U.S. Code, chapter 29, 
Section 2701, et seq., and the Michigan Indian land Claims Settlement Act, Pub. L. 
No. 105-143, 111 Stat. 2652 (1997), as well as certain federal regulations 
thereunder, are implicated. 
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Dkt. 5, ¶4.   

That is the sole assertion of federal jurisdiction currently before this Court, and that 

assertion is insufficient to meet any of the four Gunn elements.  In its order for supplemental 

briefing, this Court cited multiple federal court cases directly on point which establish that 

Plaintiffs’ allegation is insufficient.  In addition to those cases, Kewadin directs the Court to Iowa 

Management. & Consultants, Inc. v. Sac & Fox Tribe of Mississippi in Iowa, 207 F.3d 488 (8th 

Cir. 2000).  In that case, a plaintiff had entered into a contract to provide management or consultant 

work at an existing IGRA regulated casino, and plaintiff brought suit alleging breach of that 

contract.  The Eighth Circuit held that the federal courts lacked jurisdiction over that claim. 

Here, IMCI alleges a routine contract action involving the Tribe, a matter over 
which federal courts do not have jurisdiction, see TTEA v. Ysleta del Sur 
Pueblo, 181 F.3d 676, 681 (5th Cir. 1999), and IMCI's anticipatory contention that 
the Tribe may invoke the provisions of IGRA as a defense is insufficient to confer 
federal question jurisdiction on this court. 

Id. at 489.   
 

There are, to be sure, federal questions of fee to trust, and of whether land qualifies for 

gaming under the IGRA.  But those are not the issues “necessarily raised” or “actually disputed” 

in this case.  Some of those federal questions are actually disputed in the pending case in the 

District of Columbia, Sault Ste. Marie Tribe of Chippewa Indians v. Benhardt, D.D.C. Case No. 

1:18-cv-02035.  Those disputed federal issues provide jurisdiction over that case.  Indisputably, 

this case will not decide any of those federal issues.  For example, this Court cannot decide whether 

the United States must permit Indian gaming on land in the Lansing or Detroit areas.  Plaintiffs 

have not alleged any federal question of law that this Court would have to decide in this case.  

They therefore have not met the first or the second elements from Gunn.   

Plaintiffs also have not alleged any substantial federal question.  In Gunn, the Court 

clarified that “the substantiality inquiry [] looks [] to the importance of the issue to the federal 
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system as a whole.”  Gunn, 568 U.S. at 260.  (emphasis added).  In Gunn, the lower court had 

misinterpreted the substantiality inquiry.  That lower court had analyzed whether the federal 

question presented by Minton was an important to Minton and to Minton’s suit.  The Supreme 

Court acknowledged the federal question was important to Minton and to his suit, but the Court 

held that was insufficient.  The question was not substantial to the federal system.  It was, instead, 

a state law malpractice claim, not a federal law claim, even though it required resolution of federal 

questions of law.  Applying that law to the present case leads to the same result.  Plaintiffs are 

alleging tort claims, contract claims, and quasi-contract claims.  Those claims might be of 

importance to Plaintiffs, but they are not “substantial” as that term is used in Gunn.  Gunn was a 

closer case than the present case because the federal law issue was an element of the tort claim, 

but even in that case the federal court lacked jurisdiction.  In contrast, in the present case, there 

simply is no federal question.  There are, instead, run-of-the mill tort claims, contract claims, and 

quasi-contract claims.   

B. BECAUSE THIS COURT DOES NOT HAVE JURISDICTION UNDER 28 U.S.C. § 1331, IT 
DOES NOT HAVE JURISDICTION UNDER 28 U.S.C. § 1362 

28 U.S.C. § 1362 provides federal courts with jurisdiction over federal question suits 

brought by a tribe.  As this Court noted in footnote 2 of its order for supplemental briefing, § 1362 

would not appear to provide jurisdiction in this case because § 1362 does not provide jurisdiction 

for any claim against a tribe; and 2) Plaintiffs have not shown a federal question.  Kewadin agrees 

that § 1362 does not provide jurisdiction in this case for both reasons noted by the Court.  “The 

language of the statute [28 U.S.C. § 1362] makes clear that it applies only to actions brought by 

tribes or bands.  Thus, it does not apply to actions brought against tribes, . . ..”  Cohen’s Handbook 

of Federal Indian Law §7.04[1][a] Jessup.  Additionally, as also noted by the Court, § 1362, like 
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§ 1331 only provides jurisdiction over federal questions.2  The legal analysis for jurisdiction under 

28 U.S.C. § 1362 is identical to the legal analysis for jurisdiction under 28 U.S.C. § 1331.  

Therefore, because 28 U.S.C. § 1331 does not provide jurisdiction, 28 U.S.C. § 1362 also does not 

provide jurisdiction. 

C. KEWADIN’S ASSERTION OF THE DEFENSE OF SOVEREIGN IMMUNITY DOES NOT 
PROVIDE A FEDERAL QUESTION TO PLAINTIFFS’ CLAIMS 

As this Court noted in its order for supplemental briefing, Plaintiffs did not allege federal 

jurisdiction based upon an anticipated federal law defense.  Kewadin does not expect Plaintiffs 

will, in its supplemental brief, assert jurisdiction based upon Kewadin’s defense, but if Plaintiffs 

were to raise that argument in supplemental briefing, this section of this brief provides the case 

citations which show that federal jurisdiction cannot be premised upon an anticipated immunity 

defense.   

To establish federal jurisdiction under 28 U.S.C. § 1331, a plaintiff must show that its claim 

“arises under” federal law.  The Supreme Court has repeatedly held that only the “well-pleaded” 

allegations of the complaint can be considered when determining whether a claim arises under 

federal law.  This rule is known as the well-pleaded complaint rule or the well-pled complaint rule.  

Among other things, this rule means that a federal court determines federal jurisdiction without 

considering plaintiff’s allegations of defenses that a defendant could make, and without 

considering federal law defenses that a defendant makes in a motion to dismiss or in an answer.  

E.g., Caterpillar, Inc. v. Williams, 482 U.S. 386, 392 (1987); Robinson v. Mich. Consol. Gas Co. 

Inc., 918 F.2d 579, 584-85 (6th Cir. 1990) (citing multiple Supreme Court cases).  The Supreme 

 
2 When Congress adopted § 1362, its main import was that it allowed tribes to bring federal 
question suits without having to meet the then-existing amount in controversy requirement under 
§ 1331.  After Congress eliminated that amount in controversy requirement from § 1331, there are 
only a few remaining scenarios where § 1362 would apply but § 1331 would not apply.  See 
generally Cohen’s Handbook of Federal Indian Law §7.04[1][a].   
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Court has held that claims of sovereign immunity or other immunities are not part of a well-pleaded 

complaint, and therefore must be ignored when determining whether the plaintiff’s claim arises 

under federal law.  The Court has applied the well-pleaded complaint rule in the specific context 

here—a claim of tribal sovereign immunity. 

The possible existence of a tribal immunity defense, then, did not convert 
Oklahoma tax claims into federal questions, and there was no independent basis for 
original federal jurisdiction to support removal. 

Oklahoma Tax Comm'n v. Graham, 489 U.S. 838, 841 (1989). 

Applying that law here, even if tribal sovereign immunity “arises under” federal law, that 

defense cannot be used to create federal jurisdiction.  Id.   

II. THIS COURT DOES NOT HAVE DIVERSITY JURISDICTION 

In its supplemental order this Court noted that “No side argues that diversity jurisdiction is 

present here, nor would there appear to be a basis for it to be alleged.” 

While Defendant does not expect that Plaintiffs would now attempt to argue diversity 

jurisdiction, this section of this brief provides case citations that show that Plaintiffs cannot allege 

or establish diversity jurisdiction in this case.  As this Court previously succinctly stated in a 

factually indistinguishable case:   

No party has claimed diversity jurisdiction in this matter.  Based on an independent 
review, this Court concludes diversity jurisdiction does not exist because 
Defendant Tribe is not a citizen of any State for diversity purposes, thus 
precluding diversity jurisdiction. See Cohen's Handbook of Federal Indian Law, § 
7.04[1][c] at n.65 (collecting cases). 

Lesperance v. Sault Ste. Marie Tribe of Chippewa Indians, 259 F. Supp. 3d 713, 721 (W.D. Mich. 

2017) (Jonker, j.) (citing Cohen’s Handbook of Federal Indian Law, which in turn cites multiple 

federal court cases).  See also Auto-Owners Ins. Co. v. Tribal Court of Spirit Lake Indian 

Reservation, 495 F.3d 1017, 1020–21 (8th Cir. 2007) (citing multiple cases for the conclusion that 
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“an Indian Tribe is not a citizen of any state and cannot sue or be sued in federal court under 

diversity jurisdiction.”).  

The rule that federal courts lack diversity jurisdiction over a tribe or tribal entity is so well 

established that, in Charland v. Little Six, Inc., 112 F. Supp. 2d 858, 866 (D. Minn. 2000), aff'd 

sub nom. Charland v. Little Six, 13 F. App'x 451 (8th Cir. 2001), the district court imposed Rule 

11 sanctions against a plaintiff’s attorney who asserted diversity jurisdiction against a tribally 

chartered gaming corporation.  The Eighth Circuit affirmed the order for sanctions.  

CONCLUSION 

 To bring their current suit, Plaintiffs would have to unlock two locks to the federal 

courthouse.  They would have to establish a waiver of tribal sovereign immunity applicable to their 

claims, and they would have to show that there is a federal statute which gives this Court 

jurisdiction over the claims.  They have failed to unlock either of those two locks, and their suit 

therefore should be dismissed.   
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Dated: August 7, 2020 

PATTERSON EARNHART REAL BIRD & 
WILSON LLP 
 
 
/s/  Jeffrey S. Rasmussen     
Jeffrey S. Rasmussen 
Jeremy J. Patterson 
Johnathon Loera 
357 S. McCaslin Blvd., Suite 200 
Louisville, Colorado 80027 
Telephone: (303) 926-5292 
Email: jrasmussen@nativelawgroup.com 

jpatterson@nativelawgroup.com  
jloera@nativelawgroup.com  
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