
UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

 

                                      

JLLJ DEVELOPMENT, LLC, et al., 

 

  Plaintiffs, 

        CASE NO. 1:20-CV-231 

v. 

        HON. ROBERT J. JONKER 

KEWADIN CASINOS GAMING 

AUTHORITY, 

 

  Defendant. 

__________________________________/ 

 

ORDER REGARDING SUBJECT MATTER  

JURISDICTIONAL ISSUE 

 

The Issue in A Nutshell  

 Plaintiffs bring a series of state law claims related to a casino development contractual 

dispute.  There is no diversity of citizenship, and so the Court cannot assert subject matter 

jurisdiction under 28 U.S.C. § 1332.  Nor does it seem clear that the claims asserted by a well-

pleaded complaint arise under federal law, making subject matter jurisdiction under 28 U.S.C. § 

1331 problematic too.   Without a basis for subject matter jurisdiction, this Court has no power to 

proceed even if both sides ask the Court to do so.  The Court would have no alternative but to 

dismiss the case without prejudice. 

Additional Background  

Defendant has filed a motion to dismiss (ECF No. 14) based largely on the issue of tribal 

sovereign immunity, a potential defense.  The parties highlighted their respective positions on the 

issue at the Rule 16 scheduling conference, though the motion had not been fully briefed at that 

time.  During the conference, the Court also inquired of the parties whether subject matter 
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jurisdiction over the matter existed.  Both sides, at the time, seemed satisfied that it did and 

suggested that the remaining briefing would address any issues.  Now that the motion has been 

fully briefed, however, the Court continues to have questions about whether subject matter 

jurisdiction exists under the well pleaded complaint rule.1  In addition to addressing the issues 

presented in the pending motion, the parties should be prepared to discuss the issue of subject 

matter jurisdiction, as detailed below, at the August 14, 2020 hearing.     The Court will also 

require, written briefing on the matter prior to the hearing.  The Court notes that defendant has 

substituted new counsel since the Rule 16, and so new counsel may not have been fully apprised 

of the Court’s questions.  

Discussion 

 Federal courts have an independent obligation to assess their own subject-matter 

jurisdiction over an action. See Valinski v. Detroit Edison, 197 F. App’x 403, 405 (6th Cir. 2006) 

(“Federal courts have an independent obligation to ensure that subject matter jurisdiction exists.” 

(internal quotations omitted)).  Generally, subject matter jurisdiction in civil matters is established 

either through federal question jurisdiction, 28 U.S.C. § 1331 or diversity jurisdiction, 28 U.S.C. 

§ 1332.2  No side argues that diversity jurisdiction is present here, nor would there appear to be a 

basis for it on the facts alleged.  The claims presented in Plaintiffs’ Complaint, furthermore, do not 

 
1 The defense motion invokes Rule 12(b)(1) on subject matter jurisdiction but focuses all its 

arguments on various iterations of sovereign immunity.  Sovereign immunity is an understandable 

focal point of both sides’ briefing.  But before addressing it, the Court needs to be satisfied it has 

a basis for subject matter jurisdiction over the dispute at all, and the parties have yet to focus on 

that.   
2 Subject matter jurisdiction may also be present over “all civil actions, brought by any Indian tribe 

or band with a governing body duly recognized by the Secretary of the Interior, wherein the matter 

in controversy arises under the constitution, laws, or treaties of the United States.” 28 U.S.C. 

§ 1362.  This section would not appear to apply because, among other things, this action is not 

brought by an Indian tribe. Nor, as discussed below, does there appear to be a claim in Plaintiffs’ 

Complaint arising independently under federal law.   
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appear to raise a federal question.  Count I, for example, brings a request for declaratory relief.   

To the extent this raises a claim under the Declaratory Judgment Act, 28 U.S.C. § 2201, it is “not 

an independent basis for federal subject matter jurisdiction.”  Toledo v. Jackson, 485 F.3d 836, 

839 (6th Cir. 2007).  That is, before invoking the Declaratory Judgment Act, a federal court must 

“have jurisdiction already” under some other federal statute.  Heydon v. MediaOne of S.E. Mich., 

Inc., 327 F.3d 466, 470 (6th Cir. 2003).   The remaining counts in the Complaint do not appear to 

provide that federal hook.  They are, rather, an assortment of state law contract, quasi-contract, or 

tort claims.  And it is well-established under principles of the well pleaded complaint rule that an 

anticipated defense relating to tribal sovereign immunity is not sufficient to confer subject matter 

jurisdiction.  See Burley v. OneWest Bank, FSB, Nos. 2:14-1349 WBS EFB, 2:14-1567 WBS EFB, 

2014 WL 4244026, at *2 (E.D. Cal. Aug. 26, 2014).   

 Plaintiffs do not actually contend that any of the claims bring a federal question or that 

jurisdiction may be found based on the defendant’s tribal sovereign immunity argument.  Rather, 

Plaintiffs state the contracts at issue involve the acquisition of “Indian Lands,” the placement of 

those lands into trust with the Secretary of the Interior, the construction and operation of gaming 

casinos by the Gaming Authority, and the sharing of revenues from those casinos.  These 

considerations, Plaintiffs argue, implicate certain provisions of the Indian Gaming Regulatory Act 

(IGRA), 25 U.S.C. § 2701 and the Michigan Indian Land Claims Settlement Act, 111 Stat. 2652.  

(Compl. ¶ 4, ECF No. 1, PageID.3).  Plaintiffs say federal question jurisdiction is established under 

Section 1331 for this reason.   

The Court is not yet convinced.  “There is no federal statute providing for original 

jurisdiction over actions to which a federally recognized Indian tribe is a party.”  Burley, 2014 WL 

4244026, at *2 (citing Okla. Tax Comm’n v. Graham, 489 U.S. 838, 841 (1989).   Indeed, “State 
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and federal courts . . . often lack subject matter jurisdiction over contract disputes involving tribes 

or tribal entities except under limited circumstances.”  COHEN’S HANDBOOK OF FEDERAL INDIAN 

LAW 1348 (2012).  Other courts have found these circumstances present—and subject matter 

jurisdiction established—when the complaint “presents state law claims subject to complete 

preemption, or if resolution of the state law claims implicates a substantial question of federal 

law.”   Osceola Blackwood Ivory Gaming Group, LLC v. Picayune Rancheria Of Chukchansi 

Indians, 272 F. Supp. 3d 1205, 1211-1212 (E.D. Cal. 2017).   

 Plaintiffs’ claims would not appear to be subject to complete preemption under IGRA and 

the MILCSA, nor implicate a substantial question of federal law.  This is not a case involving a 

management agreement of an already completed casino operation under IGRA, which may be 

completely preempted under IGRA.  Gaming Corp. of America v. Dorsey & Whitney, 88 F.3d 536, 

549 (8th Cir. 1996) (“Any claim which would directly affect or interfere with a tribe’s ability to 

conduct its own licensing process should fall within the scope of complete preemption.”).  The 

whole purpose of the turn-key development contracts in this case is to work towards the creation 

of casino operations that are simply conceptual opportunities at this point.  The repayment of the 

developers’ investments may be tied to, or even limited to, revenues of the anticipated operations, 

but this does not appear to involve the type of management contract related to ongoing gaming 

that could implicate complete preemption.  See Osceola Blackwood Ivory Gaming Group, LLC, 

272 F. Supp. 3d at 1213-1215;  Sungold Gaming (U.S.A.) Inc. v. United Nation of Chippewa, 

Ottawa, and Pottawatomi Indians of Michigan, Inc., No. 1:99-cv-181, 1999 WL 33237035 (W.D. 

Mich. 1999) (rejecting argument of unrecognized tribe that breach of contract, fraud, and 

misrepresentation claims would interfere with triable governance of gaming); FSS Development 

Co., LLC v. Apache Tribe of Oklahoma, No. CIV-17-661-R, 2018 WL 2248457, at *5 n.8 & *6 
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(W.D. Okla. May 16, 2018) (collecting cases and also finding no complete preemption under 

IGRA because IGRA provides for no private cause of action).   

Conclusion  

 There may be good reasons why both sides want to litigate the dispute in this Court.  That 

alone, however, is not sufficient to raise a federal question or otherwise to confer subject matter 

jurisdiction.  Moreover, the Court has an obligation to raise subject matter jurisdiction on its own, 

as already noted.  Accordingly, the parties shall submit supplemental briefing on the basis for 

subject matter jurisdiction not later than August 7, 2020.  The parties should expect this to be a 

topic of discussion at the re-scheduled hearing on the pending motion to dismiss on August 14, 

2020.    

 IT IS SO ORDERED. 

 

Dated:       July 29, 2020         /s/ Robert J. Jonker      

      ROBERT J. JONKER 

      CHIEF UNITED STATES DISTRICT JUDGE  
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