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IN THE UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

FORT MYERS DIVISION 
 

EVANS ENERGY PARTNERS, LLC, 
a Delaware limited liability company, 

 
 Plaintiff/Petitioner, 

 
v.       Case No.:  2:20-cv-978-FtM-66MRM 
 
SEMINOLE TRIBE OF FLORIDA, INC. 
a federal corporation, 
 
  Defendant/Respondent. 
____________________________________/ 
  
PLAINTIFF’S SUR-REPLY IN OPPOSITION TO DEFENDANT SEMINOLE 

TRIBE OF FLORIDA, INC.’S MOTION TO DISMISS THE COMPLAINT 
 

NOW COMES Plaintiff/Petitioner, EVANS ENERGY PARTNERS, LLC 

(“EEP”), by and through undersigned counsel, and hereby files its sur-reply in 

opposition to Defendant SEMINOLE TRIBE OF FLORIDA, INC.’s (“STOFI”) 

Rule 12(b)(1) and Rule 12(b)(6) Motion to Dismiss the Complaint, and states as 

follows: 

MEMORANDUM OF LAW 

A. This Court has Subject Matter Jurisdiction as EEP has Established an 
Exception to the Doctrine of Exhaustion of Tribal Remedies Because the 
Tribal Court Lacks Jurisdiction Over Non-Tribal Members for Off-
Reservation Conduct. 
 
1. This Court has subject matter jurisdiction of this dispute as the issue of 

whether the Tribal Court exceeded the lawful limits of its jurisdiction is a federal 

question under 28 U.S.C. § 1331 and EEP has satisfied the exceptions to the doctrine 
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of trial exhaustion as tribal courts lack jurisdiction over non-tribal members for off-

reservation conduct.  

i. Tribal Exhaustion is Inapplicable as There is no Pending Tribal Court Action. 
 

2. As an initial consideration, and as urged by EEP in its Response in 

Opposition to Defendant’s Motion to Dismiss (“Response”), citing Garcia v. Akwesasne 

Housing Authority, 268 F.3d 76 (2d Cir.2001), (Response, p. 7, n. 2), this Court should 

hold that tribal exhaustion is not required where there is no pending tribal court action 

to defer to.  

3. Notably, the doctrine of tribal exhaustion does not concern this Court’s 

subject matter jurisdiction because exhaustion “is required as a matter of comity, not 

as a jurisdictional prerequisite.” Iowa Mut. Ins. Co. v. LaPlante, 480 U.S. 9, 16 n. 8 

(1987). Because the tribal exhaustion rule does not impair jurisdiction, and instead is 

“analogous to principles of abstention articulated in Colorado River Water Conservation 

Dist. v. United States, 424 U.S. 800, 96 S.Ct. 1236, 47 L.Ed.2d 483 (1976),” Id., the 

doctrine must be interpreted narrowly in light of the “virtually unflagging obligation 

of federal courts to exercise the jurisdiction given them.” Colorado River, 424 U.S. at 

817 (emphasis added).  

4. In its Reply, STOFI characterizes EEP’s citation to Garcia as “factually 

inapposite because, unlike here, there was never a tribal court action.” (Reply, p. 1, n. 

1). The distinction is one without a difference as the principles and reasoning 

addressed in Garcia focus on the pending and ongoing nature of parallel tribal court 
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proceedings. Indeed, Garcia did not focus on whether there ever was a tribal court 

action, the focus was on whether there was a pending tribal court action, as “the comity 

and deference owed to a tribal court that is adjudicating an intra-tribal dispute under 

tribal law does not compel abstention by a federal court where a non-member asserts 

state and federal claims and nothing is pending in the tribal court.” Garcia, 268 F. 

3d at 80 (holding that the tribal exhaustion doctrine bars “interference by federal courts 

to defeat or circumvent the ongoing exercise of jurisdiction by tribal courts.” Id. 81). 

See also Seneca v. Seneca, 293 AD 2d 56 (N.Y. App. Div. 2002) (holding that the tribal 

exhaustion doctrine “does not apply to this case because there is no action pending in 

a … tribal court”); and Bassett v. Mashantucket Pequot Museum and Research, 221 F. Supp. 

2d 271, 282 (D. Conn. 2002) (declining to apply the tribal exhaustion doctrine where 

“there is currently no tribal proceeding pending” and “declin[ing] to ignore its 

‘virtually unflagging obligation... to exercise [its] jurisdiction.’”).  

5. In this case, there is no pending, ongoing tribal action and exhaustion 

of tribal remedies would not serve the purpose for which it is intended. Accordingly, 

this Court should hold that tribal exhaustion is not required where there is no pending, 

ongoing tribal court action.   

ii. Under Montana and its Progeny, Tribal Courts Lacks Jurisdiction Over Non-
Tribal Members for Off-Reservation Conduct. 
 

6. This Court should exercise its subject matter jurisdiction as exceptions 

to the tribal exhaustion doctrine have been established. It is plain that no federal grant 

provides for tribal governance over nonmember EEP and it is otherwise clear that the 
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Tribal Court lacks subject matter jurisdiction to adjudicate (a) a nonmember’s 

performance under the Agreement off-reservation and (b) the issue of the termination 

fee, which was to be paid to EEP in Collier County, Florida.  

7. Tribal Exhaustion is not required “[w]hen ... it is plain that no federal 

grant provides for tribal governance of nonmembers' conduct on land covered by [the 

main rule established in Montana v. United States] or ... it is otherwise clear that the 

tribal court lacks jurisdiction so that the exhaustion requirement would serve no 

purpose other than delay.” Burrell v. Armijo, 456 F. 3d 1159, 1168 (10th Cir. 2006). 

8. In its Response, EEP argued that this Court has subject matter 

jurisdiction to determine whether a tribal court has adjudicative authority over 

nonmembers (Response, ¶ 12). Regarding the doctrine of tribal exhaustion, EEP 

argued that there is no colorable claim that the Tribal Court can exercise jurisdiction 

over EEP because the Tribal Court does not have adjudicative jurisdiction over a 

nonmember for off-reservation conduct. As such, under the principles set forth in 

Montana v. United States, 450 U.S. 544 (1981) (hereinafter “Montana”) and its progeny, 

the doctrine of tribal exhaustion does not bar the exercise of this Court’s subject matter 

jurisdiction over this dispute as the situs of the dispute is off-reservation (Response, §A 

(2)).  

9. In its Reply [D.E. 26], STOFI asserted that “the applicability of the 

Montana exceptions is not limited to activity occurring on tribal lands. The 

exceptions set forth by the Supreme Court nowhere contain such limiting language.” 

(Reply, p. 5) (emphasis added). Although STOFI cited page 565 of the Montana 
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opinion as supporting its expansive jurisdictional declaration, STOFI does not actually 

quote language from Montana to support its proposition. STOFI’s glaring omission 

makes sense as Montana expressly limits tribal civil jurisdiction to conduct on 

reservations, providing “Indian tribes retain inherent sovereign power to exercise some 

forms of civil jurisdiction over non-Indians on their reservations, even on non-Indian 

fee lands.” Montana, 450 U.S. at 565 (emphasis added).  

10. Indeed, STOFI’s assertion is in stark contrast to the Supreme Court’s 

reiteration, that, with one minor zoning regulation exception regarding non-Indian fee 

land on a reservation1, the Supreme Court has “never upheld under Montana the 

extension of tribal civil authority over nonmembers on non-Indian land” and that 

“our Montana cases have always concerned nonmember conduct on the land.” Plains 

Com. Bank v. Long Fam. Land and Cattle Co., 128 S. Ct. 2709, 2722 (2008) (emphasis 

added). STOFI’s proposition that tribal jurisdiction over nonmembers is not limited to 

activities within reservation lands is unavailing.  

11. In Plains, the Supreme Court set forth Montana’s “general proposition 

that the inherent sovereign powers of an Indian tribe do not extend to the activities of 

nonmembers of the tribe, efforts by a tribe to regulate nonmembers, especially on non-

Indian fee land, are presumptively invalid.” Id. at 2720. (citations omitted) (emphasis 

 
1 That exception was in Brendale v. Confederated Tribes & Bands of the Yakima Indian 
Nation, 492 U.S. 408 (1989), where the Supreme Court upheld a tribe's power to 
restrain particular uses of non-Indian fee land on the reservation through zoning 
regulations. Id. at 440-41, 443-44 (emphasis added).  
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added). The Court also noted that “[t]he burden rests on the tribe to establish one of 

the exceptions to Montana's general rule that would allow an extension of tribal 

authority to regulate nonmembers on non-Indian fee land.” Id. (citation omitted).  

“These exceptions are limited ones and cannot be construed in a manner that would 

swallow the rule or severely shrink it.” Id. (citation omitted).  

12. The Plains Court also held that “Montana and its progeny permit tribal 

regulation of nonmember conduct inside the reservation that implicates the tribe's 

sovereign interests” Id. at 2721 (emphasis added) and clarified that the exceptions to 

the Montana general rule “concern regulation of the activities of nonmembers or the 

conduct of non-Indians on fee land.” Id. at 2720. As such, tribal jurisdiction clearly 

does not extend to a nonmember’s off-reservation activities. Moreover, in determining 

whether one of the Montana exceptions apply, courts are to look to the activities of the 

nonmembers on the reservation, not off the reservation, and not the conduct of the 

tribe.    

13. For example, in UNC Resources, Inc. v. Benally, 514 F. Supp. 358 (D. 

N.M. 1981), the court held that tribal court jurisdiction did not extend to “conduct off 

the reservation” Id. 361-62, squarely holding “when the issue is Indian tribal power 

over non-Indians, any civil authority of the tribe stops at the reservation boundary. 

The Navajos therefore cannot assert jurisdiction over UNC based on its off-reservation 

uranium milling operations.” Id. at 362. See also Philip Morris USA, Inc. v. King Mountain 

Tobacco Co., 569 F.3d 932, 938 (9th Cir.2009)(“[T]ribal jurisdiction is, of course, 
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cabined by geography: The jurisdiction of tribal courts does not extend beyond tribal 

boundaries.”); and Hornell Brewing Co. v. Rosebud Sioux Tribal Court, 133 F.3d 1087, 

1091 (8th Cir.1998) (“[N]either Montana nor its progeny purports to allow Indian tribes 

to exercise civil jurisdiction over the activities or conduct of non-Indians occurring 

outside their reservations.”). 

14. In an attempt to support its proposition that Tribal jurisdiction is not 

bound by geographical limitations, STOFI relies on F.T.C. v. Payday Financial, LLC, 

935 F. Supp. 2d 926 (D. S.D. 2013), quoting “in cases involving a contract formed on 

the reservation in which the parties agree to tribal jurisdiction, treating the 

nonmember's physical presence as determinative ignores the realities of our modern 

world that a defendant, through the internet or phone, can conduct business on the 

reservation and can affect the Tribe and tribal members without physically entering 

the reservation.” Id. at 939 (Reply, p. 5) (emphasis). Relying on F.T.C., STOFI 

surmises that “where the parties (as they have here) voluntarily entered into arms-

length contracts requiring the parties to bring disputes before the Tribal Court, the 

analysis of EEP’s conduct is not confined to its physical location, even if off-

reservation.” (Reply, p. 5) (emphasis added).  

15. In reading F.T.C., STOFI conflates a nonmember’s physical location 

with the location of the nonmember’s conduct, which gives rise to the situs of the 

dispute. While Tribal jurisdiction may not require a nonmember’s physical individual 

presence on the reservation, the nonmember’s conduct must still be on the reservation. 
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F.T.C. is clear on this distinction, providing “[t]he proper focus is on the nonmember 

Borrower's ‘activities’ or ‘conduct,’ not solely the nonmember Borrower's physical 

location.” F.T.C., 935 F. Supp. 2d 939-40 (citation and quotation omitted).  

16. Undoubtedly, “[t]he Montana exceptions focus on the activities of 

nonmembers or the conduct of non-Indians. Ultimately, to sustain tribal court 

jurisdiction, the tribe or tribal member must show that the activities or conduct it seeks 

to regulate through adjudication occurred inside the reservation.” Id. at 938 

(quotation and citation omitted) (emphasis added). See also Wright v. Colville Tribal 

Enterprise Corp., 111 P. 3d 1244, 1247-48 (Wash. 1st Div. 2005) (holding that “the 

Montana exceptions only apply when the activity in question occurred on the 

reservation or on non-Indian fee land. ‘Non-Indian fee land’ refers to land still within 

the reservation boundaries but alienated in fee simple to non-Indian owners” and 

finding the Montana exceptions inapplicable “because the activity at issue occurred 

entirely off the Colville reservation[.]”). 

17. In apparent recognition that its position regarding the outer bounds of 

Tribal jurisdiction over nonmembers is unassailable, STOFI attempts to argue that the 

situs of the dispute took place on the reservation (Reply, p. 6). In support of its 

argument, STOFI relies on various provisions of the Agreement (Compl., Exh. A) and 

references to STOFI’s conduct. However, under the Montana exceptions rubric 

focusing on the location of activities of nonmembers, not the Tribe’s activities, the situs 

of this dispute is off-reservation and STOFI’s assertions to the contrary are without 
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merit.  

18. For example, STOFI relies on Section 1.3 of the Agreement in arguing 

“[t]he Management Agreement does not limit operations to off-reservation activity, 

and instead expressly discusses the operation of and tax savings to be obtained from 

“retail fuel stations on [the] reservation.” (Reply, p. 6). Section 1.3 provides that in 

determining EEP’s share of profits from the Business, the profits “shall specifically not 

include any tax savings recognized by the Seminole Tribe of Florida Inc., the Seminole 

Tribe of Florida or any of their affiliated entities whether from the operation of its retail 

fuel stations on its reservations or from any other business or governmental activities.” 

(Compl., Exh. A, §1.3). Section 1.3 excludes STOFI’s other business ventures or 

activities from the definition of “profits,” it does not contemplate the operation of retail 

fuel stations on the reservation as part of the Agreement. Indeed the “Business” is 

defined as the wholesale distribution of fuel, not the operation of retail gas stations. 

(Compl., Exh. A, preamble).  

19. STOFI’s reliance on Sections 3.2, 3.3, 3.9, 3.9.6, and 4.7 of the 

Agreement are similarly unavailing. The Agreement provides that EEP “shall 

maintain and operate the Business and shall be responsible for all matters relating to 

the day-to-day operations, sales, management, direction and supervision of the 

Business” (Compl., Exh. A, §3.1) all of which took place at the Business’ office located 

at 3170 Horseshoe Dr. S., Naples, Florida 34104, which is not on tribal land. (Compl. 

¶¶ 11 and 12). Sections 3.2 and 3.9 of the Agreement relate to requirements of STOFI’s 

approval of certain acts, those Sections have no bearing on the situs of EEP’s off-
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reservation conduct. The Agreement’s contemplation that STOFI approve certain acts 

does not convert off-reservation conduct of the nonmember to on-reservation conduct. 

Such an interpretation would swallow the Montana exceptions resulting in all 

contractual relationships with the tribe being rendered as on-reservation, regardless of 

the situs of the nonmember’s conduct, and subject to Tribal jurisdiction. Likewise, 

Section 3.3, requiring the establishment of a bank account in STOFI’s name, and 

Section 4.7, requiring STOFI to establish and maintain credit facilities, have no 

bearing on the location of EEP’s conduct.   

20. In this case, none of the activity to be done pursuant to the Agreement 

occurred on the reservation. EEP managed the day-to-day operations of the Business 

at STOFI’s Naples office, located at 3170 Horseshoe Dr. S., Naples, Florida 34104, 

not on the reservation, (Compl. ¶¶ 11 and 12) and the entire wholesale fuel distribution 

business venture was conducted outside of Tribal land. Additionally, the termination 

fee was to be paid to EEP in Collier County.  STOFI’s assertions that the Agreement 

was signed by STOFI’s President on the reservation and that STOFI terminated EEP 

on the reservation have no bearing on EEP’s conduct. Again, it is EEP’s conduct, 

which is off-reservation, that is determinative of whether the Tribal court has 

jurisdiction over a nonmember.  

21. As such, as set forth in EEP’s Response, neither of the Montana 

exceptions apply and there is no colorable claim that the Tribe can exercise jurisdiction 

over EEP, a nonmember, for conduct outside of the reservation. Accordingly, EEP 

has satisfied the exceptions to tribal exhaustion because it is clear that the Tribal Court 
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lacked subject matter jurisdiction to adjudicate the dispute between EEP and STOFI.  

22. As required by Plains, the Tribal court’s attempt to exercise jurisdiction 

over EEP is “presumptively invalid” Plains Com. Bank, 128 S. Ct. at 2720 and “[t]he 

burden rests on the tribe to establish one of the exceptions to Montana's general rule 

that would allow an extension of tribal authority to regulate nonmembers[.]” Id. 

(citation omitted).  Montana and its progeny require a holding that the Tribal court 

does not have jurisdiction over a nonmember where the situs of the dispute is off-

reservation. To hold otherwise, as STOFI suggests, would be equivalent to construing 

the Montana exceptions in a manner that swallows the rule or severely shrinks it. The 

only circumstance tying this dispute to the reservation is that STOFI’s conduct may 

have occurred on the reservation, a fact that falls short of Montana’s narrow exceptions.   

23. Accordingly, this Court has subject matter jurisdiction over this dispute 

and tribal exhaustion does not divest this Court of jurisdiction.  

WHEREFORE, plaintiff EVANS ENERGY PARTNERS, LLC respectfully 

requests that this Court enter an Order denying defendant SEMINOLE TRIBE OF 

FLORIDA, INC.’s Motion to Dismiss. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on June 7, 2021, I electronically filed the foregoing 

with the Clerk of Court by using the Court’s CM/ECF system thereby serving all 

registered users in this case.         

      /s/Donald G. Peterson, Esq.     
 Donald G. Peterson, Esq. 
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 Florida Bar No. 711616 
 Yasser Lakhlifi, Esq. 
 Florida Bar No. 116566 
 YARNELL & PETERSON, P.A. 
 3431 Pine Ridge Road, Suite 101 
 Naples, Florida 34109 
 Ph 239/566-2013; Fax 239/566-9561 
 service@napleslaw.us 

donpeterson@napleslaw.us 
yasserlakhlifi@napleslaw.us 

 stacycollins@napleslaw.us 
 Attorneys for Plaintiff 
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