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INTRODUCTION 

Mr. Stately’s successive prosecution in this case is unconstitutional.  The 

government’s position is that neither due-process, equal-protection, nor double-jeopardy 

principles are offended here because we are dealing with a successive tribal-federal 

prosecution involving a Red Lake Indian.  In short, the government believes that it is 

acceptable to treat Mr. Stately differently and unfairly, and deprive him of the same 

fairness in charging considerations granted to non-Red Lake citizens, because his prior 

prosecution, conviction and imprisonment is from Red Lake. The government’s position 

lacks rational justification. Their position compels this brief reply.1 

First, as to fundamental fairness. The government doesn’t even address the basic 

issue presented here: that it is fundamentally unfair to prosecute Mr. Stately in federal 

court after he had been prosecuted, convicted, and sentenced in Red Lake court for the 

same offense.  Not a word.  Instead, the government’s response is that they can do it 

                     
1 The defense requests leave of court to file this brief reply due to the unique issues presented 
herein.  
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because they can do it.  What they are doing is fundamentally unfair to Mr. Stately, and 

the government does not deny it, and makes no attempt to state otherwise.  

In addition, the government brazenly admits that it does not apply the Petite Policy 

when it comes to successive prosecutions involving the Red Lake Nation.  The 

government thus acknowledges that the conviction and sentence already imposed by 

another sovereign (and in this case fully served) is of no consideration in its charging 

consideration.  The government just says the Petite Policy governing successive 

prosecutions does not apply when the other sovereign is Red Lake instead of the State of 

Minnesota.  The government offers no justification or rationale for distinguishing 

application of the Petite policy in tribal as opposed to state sovereigns.   

However, this admission—that the U.S. Attorney’s Office for the District of 

Minnesota does not apply the Petite Policy when considering successive prosecutions of 

persons such as Mr. Stately previously convicted and sentenced for the same offense in 

Red Lake tribal court—goes right to the heart of the fundamental unfairness and disparate 

treatment involved here concerning a citizen who is a Red Lake Indian.  Common sense 

and fundamental decency recognize that successive prosecution for the same offense is 

fundamentally unfair, regardless what sovereign is involved.   

The Petite Policy embodies this principle.  The Petite Policy is an official 

Department of Justice Policy, aptly titled: “Dual and Successive Prosecution Policy.”  It 

was created and advanced to ensure that U.S. citizens are treated fairly, and uniformly, 

throughout the country, to avoid overcharging and overzealous federal prosecution of 

individuals that have already been prosecuted and convicted by another sovereign.  It is a 
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doctrine rooted in fundamental fairness, a policy of fair treatment, which explicitly 

recognizes that, while the U.S Supreme Court has permitted successive prosecutions by 

differing sovereigns, the government should not do so, except in very limited 

circumstances.  It’s a fairness policy.  And the fairness principles that underpin it exist 

whether that other sovereign is Red Lake or the State of Minnesota.   

However, the United States Attorney’s Office for the District of Minnesota takes 

the position that if the “successive prosecution” involves a case from Beltrami County, 

the fairness policy applies, if its Red Lake, it does not.  This case involves a “dual and 

successive prosecution,” yet the official government policy doesn’t apply.  Explain that 

to Diondre Stately.  The government’s selective, dual prosecution of Indians already 

convicted and sentenced in tribal court is senseless, fundamentally unfair, and 

discriminatory. There is no reasoning or justification advanced by the government here.  

That requires dismissal on due-process grounds. 

Second, as to Equal Protection, the government again does not address the 

underlying issue here: the failure to apply the Petite Policy to its charging decisions 

involving Red Lake successive prosecutions, a practice of omission that has a disparate 

and discriminatory effect on the Red Lake people. Concerning this unfair and 

discriminatory practice, the government again offers no explanation or rationale, a tacit 

admission that is has none.   

The government’s response verifies that the U.S Attorney’s Office for the District 

of Minnesota is involved in an unfair and discriminatory charge practice because it 

applies the Petite Policy in cases that have been prosecuted in State court but not in cases 
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that have been prosecuted in tribal court. The result is that the federal government rarely, 

if ever, prosecutes cases already prosecuted in State court, while it does successively 

prosecute individuals already convicted in tribal court for the same offense without 

consideration of the fairness principles embodied in the Petite Policy.  The government 

offers no rationale for this disparate treatment, it simply contends that the Equal 

Protection Clause doesn’t apply to the problem presented here, and cites various cases, 

none of which address the unique situation presented by this obviously discriminatory 

charging practice of ignoring the Petite Policy in Red Lake cases.  

Contrary to the government’s position, the government’s prosecutorial discretion 

in this case, while broad, is still “subject to constitutional constraints,” including the 

constraints of the Equal Protection Clause.  Wayte v. United States, 470 U.S. 598, 608 

(1985).  “Equal protection of the laws is not achieved through indiscriminate imposition 

of inequalities.” Romer v. Evans, 517 U.S. 620, 633 (1996) (internal citations and 

punctuation omitted).  Adherence to this principle means the United States Constitution 

will generally invalidate “laws singling out a certain class of citizens for disfavored legal 

status or general hardships.” Id.  The Equal Protection Clause applies to Mr. Stately as a 

U. S. citizen.  The federal government’s current prosecution practice—i.e., carefully 

vetting prospective local-federal successive prosecutions through the Petite policy 

principles in all cases except those where the local jurisdiction is an Indian tribe—

violates this principle.  It places tribal defendants in the type of “disfavored legal status” 

that the Court in Romer held was unconstitutional. See 517 U.S. at 633.  The practice 
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thus violates the Equal Protection component of the Fifth Amendment Due Process 

Clause, and must be invalidated here.   

Certainly, Equal Protection Clause jurisprudence is somewhat complicated and 

nuanced regarding the treatment of Indians, and courts have held in many instances that it 

is acceptable to grant preferential treatment due to the unique status of tribes under 

federal legal principles. Cf. Morton v. Mancari, 417 U.S. 535, 554-555 (1974) 

(preferential treatment upheld due to “unique obligations” afforded Indians historically); 

U.S. v. Antelope, 430 U.S. 641(1997) (upholding federal prosecution under federal laws 

harsher than state law, where Indians were subjected to the same treatment as any other 

individuals for crimes committed on federal enclave).  But those cases, cited in the 

government’s briefing, upholding instances of disparate treatment, at least have an 

arguably rational basis for the different treatment afforded Indians.2 In this instance, 

there is none, and none is offered by the government to justify the discriminatory practice 

here.  In addition, the Antelope case, supra, cited prominently by the government, is of 

no assistance to the government’s argument here because this case does not involve a 

case where an Indian (Mr. Stately), is being “subjected to the same body of law as any 

other individual” nor are the government’s charging policies “evenhanded.” U.S. v. 

                     
2 Because this case involves a criminal prosecution, the court must apply a higher level 
of scrutiny than rational basis.  See Wong Wing v. United States, 163 U.S. 228, 237 
(1896).  But whether analyzed under “strict scrutiny” or “rational basis” formulae the 
result is the same: this is a discriminatory charging practice without rational justification 
that has a discriminatory effect on Red Lake tribal members subject to successive tribal-
federal prosecution in the District of Minnesota, and it is unconstitutional. 
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Antelope, 430 U.S. 641, 649(1997).  Mr. Stately is being treated differently, subjected to 

a different standard than others, and the government is not being “evenhanded.” 

Moreover, whether Mr. Stately is being deprived of the benefit of a fairness policy 

in the government charging process because of “tribal classification” or race is of no 

import to Mr. Stately.  He is being unfairly treated and deprived of the application of a 

“fairness policy” in its charging consideration otherwise provided non-Indians.  Had Mr. 

Stately’s case—involving a dispute between girlfriend and boyfriend over gambling 

proceeds and Mr. Stately’s single punch to the victim’s face on his sister’s behalf—been 

prosecuted in State court rather than tribal court, Mr. Stately would not be facing 

prosecution in federal court.  His successive prosecution following conviction in tribal 

court has thus resulted in him being treated unequally and unfairly by the U.S. Attorney’s 

Office.  This is a violation of equal protection and requires dismissal of this successive 

prosecution.               

Finally, as to Double Jeopardy. The government spends most of its response 

addressing the Double Jeopardy argument. However, Mr. Stately acknowledges contrary 

precedent to his double-jeopardy argument.  But he maintains that the “separate 

sovereign” doctrine, which permits successive prosecution under existing precedent as 

described in his motion, should not apply in cases involving joint Red Lake/FBI 

investigations because of the close and cooperative working relationship between the 

U.S. Attorney’s and Red Lake Tribal prosecutor’s offices, thus muddying the distinction 

between sovereigns. Again, the government does not address that claim.  It just says can 
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do it.   Again, it is fundamentally unfair and discriminatory and should be ruled 

unconstitutional.  

     CONCLUSION 

Mr. Stately’s subsequent federal prosecution for the same offense that was 

previously already fully adjudicated in Red Lake Tribal Court runs afoul of the Due 

Process Clause of the United States Constitution.  Moreover, the government’s disparate 

application of its successive-prosecution policy, which otherwise would have prevented 

this prosecution, is fundamentally unfair and has a disparate impact and discriminatory 

effect on Mr. Stately as a Red Lake Tribal member, and thus offends the Equal Protection 

Clause of the United States Constitution.  Finally, this prosecution violates the Double 

Jeopardy Clause of the United States Constitution due to the close working relationship 

of the sovereigns involved.  Accordingly, the indictment in this case should be 

dismissed.  

 

Dated:  December 23, 2020 Respectfully submitted, 
 
s/ Douglas Olson 
__________________________________ 
DOUGLAS OLSON 
Attorney ID No. 169067 
Attorney for Defendant 
107 U.S. Courthouse 
300 South Fourth Street 
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