
 

 

IN THE UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF OKLAHOMA 

 
COMANCHE NATION OF  ) 
OKLAHOMA ) 
 ) 

Plaintiff, ) 
 ) 

vs. ) NO. CIV-17-0887-HE 
 ) 
SCOTT DE LA VEGA, Acting Secretary, ) 
U.S. Department of the Interior, et al.. ) 
 ) 

Defendants. ) 
 

ORDER 
 

 The court previously dismissed all of plaintiff’s Administrative Procedure Act 

(“APA”) claims and most of the National Environmental Policy Act (“NEPA”) and 

National Historic Preservation Act (“NHPA”) claims.  The court left open, however, the 

possibility that NEPA and NHPA claims might exist based on the placement or status of 

the sewage lagoons at the Terral site.  It directed plaintiff to advise the court whether it 

intended to pursue any claims based on the sewage lagoons.  In response, plaintiff sought, 

and was granted, permission to file a Second Amended Complaint (the “Complaint” 

hereafter) and it has done so [Doc. #106-1].  The Complaint purports to assert a single 

claim, based on the NEPA and the APA.  Defendants have now moved to dismiss the 

Complaint pursuant to Fed.R.Civ.P. 12(b)(1) & (6). 

 Challenges to subject matter jurisdiction generally either “(1) facially attack the 

complaint’s allegations as to the existence of subject matter jurisdiction, or (2) go beyond 

allegations contained in the complaint by presenting evidence to challenge the factual basis 
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upon which subject matter jurisdiction rests.”  Merrill Lynch Bus. Fin. Servs., Inc. v. 

Nudell, 363 F.3d 1072, 1074 (10th Cir. 2004).  “The court may review materials outside 

the pleadings without converting the Rule 12(b)(1) motion to dismiss into a motion for 

summary judgment.  Davis ex rel. Davis v. United States, 343 F.3d 1282, 1296 (10th Cir. 

2004). 

 To survive a motion to dismiss under Rule 12(b)(6), a complaint must contain 

“enough facts to state a claim to relief that is plausible on its face.”  Bell Atlantic Corp. v. 

Twombly, 550 U.S. 544, 570 (2007).  A claim is facially plausible “when the plaintiff 

pleads factual content that allows the court to draw the reasonable inference that the 

defendant is liable for the misconduct alleged.”  Ashcroft v. Iqbal, 556 U.S. 662, 678 

(2009).  Thus, dismissal under Rule 12(b)(6) is only appropriate “if the complaint alone is 

legally insufficient.”  Brokers’ Choice of America, Inc. v. NBC Universal, Inc., 861 F.3d 

1081, 1104-05 (10th Cir. 2017) (citation omitted).  A “plaintiff must plead facts sufficient 

to support [each] claim and may not stand on mere conclusory allegations.”  Smith v. 

Allbaugh, 987 F.3d 905, 911 (10th Cir. 2021) (citing Ashcroft, 556 U.S. at 679). 

 The court’s prior orders disposed of plaintiff’s claims other than those relating to 

the sewage lagoons, concluding in part that completion of the construction of the casino 

facility rendered plaintiff’s challenges moot.  See Caddo Nation of Oklahoma v. Wichita 

and Affiliated Tribes, 877 F.3d 1171, 1176 (10th Cir. 2017) (“Ordinarily, a NEPA claim 

no longer presents a live controversy when the proposed action has been completed and 

when no effective relief is available.”).   Nothing in the current Complaint or in plaintiff’s 

brief suggests a basis for avoiding the conclusion urged by defendants — that the sewage 

Case 5:17-cv-00887-HE   Document 124   Filed 03/25/21   Page 2 of 4



 

3 
 

lagoons are completed, that no further regulatory approvals or actions are necessary or 

contemplated, and that claims based on compliance with the NEPA are therefore moot.  In 

light of that, there is no case or controversy subject to resolution by this court, which is 

essential to the court’s subject matter jurisdiction.  See DaimlerChrisler Corp. v. Cuno, 547 

U.S. 332, 340-41 (2006).  Speculation about actions the Chickasaw Nation might take in 

the future, or that defendants might consider in response to such actions, are just that — 

speculation — and not a basis for jurisdiction here. 

 Even if the court’s conclusion was otherwise as to mootness and the jurisdictional 

question, it would nonetheless conclude that the Complaint fails to state a claim.  Most of 

plaintiff’s argument is directed to matters already resolved by the court’s prior orders, such 

as claims based on the APA or claims related to the Environmental Assessment and the 

Finding of No Significant Impact, and does not seriously attempt to base a claim on the 

status or circumstances of the sewage lagoons.    The amended complaint alleges that the 

“Chickasaw retain the capacity to locate additional retentions lagoons to the north of the 

casino” (Complaint, para. 30) but does not allege that any such expansion is either planned 

or under way.  Plaintiff argues in its response brief that “there is good reason to believe the 

Chickasaw actually intend to locate additional lagoons adjacent to the casino.”  Doc. #120, 

p. 3 (emphasis in original).  But speculation in a brief about future possibilities does not 

translate into stating a claim now.  Beyond that, the Complaint’s only factual allegations 

about the lagoons are that they are located on the south side of the casino and that they are 

“so massive they are visible from space.”  Complaint, ¶ 27.  That is likely hyperbole, given 

that it is now generally accepted that even the Great Wall of China is not ordinarily “visible 
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from space,” but assuming what plaintiff really means is that the lagoons are “really big,” 

that still does not translate, without more, into a basis for claim under NEPA.  

 Accordingly, defendants’ Motion to Dismiss [Doc. #113] is GRANTED.   This case 

is DISMISSED.   Further, as plaintiff has failed to show a justiciable controversy or state 

a NEPA claim after multiple opportunities, leave to amend further is denied.   

IT IS SO ORDERED. 

Dated this 25th day of March, 2021. 
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