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Pursuant to Federal Rule of Civil Procedure 12(b)(1), Seminole Tribe of Florida, 

Inc. (“STOFI”) requests dismissal of Plaintiff/Petitioner Evans Energy Partners, 

LLC’s (“EEP”) Complaint [ECF No. 1] for lack of subject matter jurisdiction due to 

failure to exhaust tribal remedies and on grounds of tribal sovereign immunity. 

Alternatively, to the extent the Court declines to resolve the entire case on 

jurisdictional grounds, dismissal of Count II is warranted under Federal Rule of Civil 

Procedure 12(b)(6) for failure to state a plausible claim for relief.  

I. INTRODUCTION. 

The Seminole Tribe of Florida (the “Seminole Tribe”) is a federally recognized 

Native American tribe, duly chartered and recognized by the U.S. Department of the 

Interior under Section 16 of the Indian Reorganization Act of 1934 (“the Act”), 25 

U.S.C. § 5123. STOFI is a tribal federal corporation created pursuant to the Seminole 

Tribe’s Corporate Charter and specifically approved by the U.S. Department of the 

Interior under Section 17 of the Act, 25 U.S.C. § 5124. While STOFI shares many 

traits with a typical corporation, it is unique in that it is a membership corporation 

consisting of all members of the Seminole Tribe, who are also its shareholders. See 

Am. Corp. Charter and Bylaws [Ex. A hereto],1 at Art. IV, § 1; see also Inglish Interests, 

LLC v. Seminole Tribe of Fla., Inc., No. 2:10-CV-367, 2011 WL 208289, at *1-*2 (M.D. 

 
1 Pursuant to Rule 201, Fed. R. Evid., STOFI requests the Court take judicial notice of the Seminole 
Tribe’s government records, including its Constitution and STOFI’s Charter and Bylaws. See Klamath 
Claims Comm. v. United States, 541 F. App’x 974, 980 n.8 (Fed. Cir. 2013) (taking judicial notice of 
tribal resolutions and government records “whose accuracy cannot be reasonably questioned.”); 
Bruguier v. Lac du Flambeau Band of Lake Superior Chippewa Indians, 237 F. Supp. 3d 867, 872 n.1 (W.D. 
Wis. 2017) (taking judicial notice of tribal corporate charter). 
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Fla. Jan. 21, 2011) (discussing STOFI’s creation); MMMG, LLC v. Seminole Tribe of 

Fla., Inc., 196 So. 3d 438 (Fla. 4th DCA 2016) (same). “STOFI’s purpose is to engage 

in commercial enterprises for the economic betterment of its tribal members.” MMMG, 

LLC, 196 So. 3d at 440. 

On or about May 31, 2013, STOFI purchased all the assets of EEP and its 

affiliated companies for the purpose of operating a wholesale and commercial 

petroleum distribution business. See STOFI Petition [Ex. B to Compl.], ¶ 7. As part of 

this purchase, on or about May 31, 2013, STOFI and EEP entered into a Loan 

Agreement and a Management Agreement. Id. Under the Loan Agreement, STOFI 

loaned EEP approximately $1.5 million to be paid back to STOFI in monthly 

installments. Id., ¶ 8. Under the Management Agreement, STOFI appointed EEP to 

operate and manage the day-to-day operations of the business. Id., ¶ 10. 

Unfortunately, EEP had no intention of ever abiding by these agreements. EEP 

failed to make a single payment owed under the Loan Agreement. Id., ¶ 9. EEP also 

engaged in a campaign of self-dealing and profiteering at the expense of STOFI in 

violation of the Management Agreement, including among other wrongdoing, 

diverting substantial business monies for purposes unrelated to the petroleum 

distribution business and wrongly obtaining from STOFI hundreds of thousands of 

dollars in improper expense reimbursements. Id., ¶ 10. As a consequence of EEP’s 

misconduct, on April 4, 2016, STOFI terminated the Management Agreement for 

cause. Id., ¶ 11; see also April 4, 2016 letter from Allan Lerner terminating the 
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Management Agreement [Ex. B hereto].2 

The Management Agreement contains a broad mandatory forum selection 

clause requiring that “any dispute, controversy, claim, question or difference” arising 

out of the Management Agreement shall be resolved by the Seminole Tribal Court,3 

and that “in no event” shall STOFI ever be a party to any arbitration or court 

proceeding: 

Enforcement. Any dispute, controversy, claim, question or difference arising 
out of this Agreement shall be finally settled by a binding proceeding 
administered by the Tribal Council of the Seminole Tribe of Florida or as 
specifically delegated under the provisions of the Amended Constitution and 
By Laws of the Seminole Tribe of Florida. Notwithstanding what is set forth 
above, the Company through its parent company the Seminole Tribe of 
Florida, Inc., agrees to a waiver of its Sovereign Immunity in order to allow 
Evans Energy to initiate a binding arbitration proceeding administered under 
the rules of the American Arbitration Association for sole and exclusive 
purpose of terminating the Management Agreement and compelling the 
payment of the Termination Fee as set forth in Section 2 above and said waiver 
shall include a waiver of immunity for collection of any sum awarded through 
the binding arbitration proceeding. The parties specifically agree that in no 
event shall the Seminole Tribe of Florida, Inc. or any of its other affiliated 
entities be named a party in any arbitration or court proceeding. Evans 

 
2 EEP references in its Complaint (¶ 30) Mr. Lerner’s April 4, 2016 letter, which the Court may 
consider for all purposes. See Lincoln Gen. Ins. Co. v. Stankunas Concrete, Inc., No. 3:10-CV-647-J-
32TEM, 2011 WL 2893615, at *2 (M.D. Fla. July 20, 2011) (“a document referenced in and central 
to the complaint that the defense appends to its motion to dismiss is also properly considered, provided 
that its contents are not in dispute.”). 
 
3 The Management Agreement provides that disputes arising from the agreement are to be resolved by 
the Tribal Court, as delegated by the Tribal Council and its ordinances. The term “Tribal Council” as 
used in the provision refers to the governing body of the Seminole Tribe. See Am. Const. & Bylaws, 
Art. II, § 1 [Ex. C hereto] (“The governing body of the Seminole Tribe of Florida shall be known as 
the Tribal Council …”); Id. at Preamble (stating that purpose of Constitution and By Laws are to 
“hereby form and organize a Seminole Tribal Council and we do ordain and establish this 
Constitution and set of Bylaws as the rules for its deliveration.”). Under the Seminole Tribe’s 
Amended Constitution and Bylaws, the Tribal Council is empowered to “enact ordinances … 
establishing and governing tribal courts,” and has delegated the “judicial powers of the Seminole 
Tribe” to the Tribal Court. Id., Art. V, § 11 (providing Tribal Council with, among other powers, 
“establishing and governing tribal courts”); Art. X, § 1 (“The judicial powers of the Seminole Tribe 
shall be vested in the tribal courts[.]”); Art. X, § 3 (“The duties and procedures of the courts shall be 
determined by ordinances of the tribal council.”). 
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Energy’s rights under this Section 7.13 shall be restricted to compelling 
Seminole Energy to participate in an arbitration proceeding for the express 
purpose set forth herein. 
 

See Management Agreement [Ex. A to Compl.], ¶ 7.13 (emphasis added).  

 On or about June 27, 2016, in accordance with the parties’ dispute resolution 

provision, STOFI filed a petition for declaratory relief and damages against EEP in 

the Seminole Tribal Court. See STOFI Petition [Ex. B to Compl.]. The petition sought 

a declaration that STOFI did not owe any fee under the Management Agreement, and 

asserted claims against EEP for breaches of the Management Agreement and the Loan 

Agreement, and for fraud. Id.  

 Despite being served with STOFI’s Tribal Court complaint and at all times 

having knowledge of the Tribal Court proceedings, EEP intentionally refused to 

participate in those proceedings or to assert any objections with the Tribal Court. As a 

consequence, on or about January 9, 2017, the clerk for the Tribal Court entered a 

default against EEP. See Default [Ex. D hereto].4 On May 2, 2019, the Tribal Court 

entered its final judgment (the “Judgment”) against EEP. See Judgment [Ex. C to 

Compl.]. The Judgment (which, to date, remains unsatisfied) provided that STOFI is 

entitled to $2,526,522.46 in damages under the Loan Agreement and for improper 

reimbursements and other diverted monies under the Management Agreement. Id. 

The Judgment further declared that STOFI properly terminated the Management 

 
4 Pursuant to Rule 201, Fed. R. Evid., STOFI requests the Court take judicial notice of the tribal court 
order. See Olmstead v. Humana, Inc., 154 F. App’x 800, 803 n.3 (11th Cir. 2005) (“A court may 
take judicial notice of another court order, at least for the limited purpose of recognizing the judicial 
action taken or the subject matter of the litigation.”) 
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Agreement for cause and did not owe any fee to EEP. Id.  

 On or about January 18, 2019—years after STOFI initiated the Tribal Court 

proceedings—EEP commenced an arbitral proceeding with the American Arbitration 

Association (“AAA”) asserting a purported claim against STOFI for breach of the 

Management Agreement. See Arb. Demand [Ex. D to Compl.]. EEP claimed, 

notwithstanding the express language of the dispute resolution provision prohibiting 

the assertion of any claims against STOFI in any arbitration or court proceeding, that 

STOFI had supposedly waived its tribal sovereign immunity, was purportedly subject 

to arbitration, and allegedly owed a termination fee to EEP. Id. EEP’s desired 

arbitration also exceeded the exceptionally narrow scope of its relied upon arbitration 

provision, which by its clear terms only permitted arbitration for “the sole and 

exclusive purpose” of both terminating the Management Agreement and collecting any 

fee owed. See Management Agreement, ¶ 7.13. EEP’s arbitration demand 

inconsistently sought an alleged payment supposedly owed under a long since 

terminated Management Agreement. See generally, Arb. Demand. 

 Importantly, EEP also acknowledged in the arbitral proceeding that its refusal 

to participate in the Tribal Court proceeding was an intentional and misguided gambit 

from the outset to “decline” tribal jurisdiction: 

Rather than participate in STOFI’s Tribal Court lawsuit and risk waiver, in an 
abundance of caution and in order to protect its contractual right to arbitration, 
EEP declined to accept the jurisdiction of the Tribal Court due to the contract 
between the parties stating that the termination of the Management Agreement 
is a specific issue to be addressed through binding arbitration pursuant to AAA 
Rules. 
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See EEP Opp. to STOFI’s Motion to Dismiss Arbitration, at p. 25 [Ex. E hereto].5   

 On September 29, 2020, the AAA panel entered its decision finding EEP 

“cannot show that there is clear and unmistakable evidence that the parties intended 

to empower the Panel with the authority to decide the gateway question of who 

decides the arbitrability of their dispute.” Arbitration Order [Ex. E to Compl.], at 1. 

The AAA panel also found it “lacks the jurisdiction to decide subject matter 

jurisdiction in order to proceed” and dismissed EEP’s arbitration complaint. Id.  

 On December 15, 2020, EEP filed the instant Complaint asserting two 

purported causes of action against STOFI. EEP first seeks declaratory relief (Count I) 

that the Tribal Court exceeded its jurisdiction in entering the Judgment against EEP. 

EEP also seeks, under § 4 of the Federal Arbitration Act (“FAA”), to compel STOFI 

to arbitrate EEP’s alleged claim for breach of the Management Agreement.  

 For the reasons discussed herein, both of EEP’s alleged claims should be 

dismissed for lack of subject matter jurisdiction, failure to exhaust tribal remedies, and 

because STOFI is immune from these alleged claims on grounds of tribal sovereign 

immunity. To the extent EEP could overcome all of those dispositive jurisdictional 

hurdles (and EPP cannot), Count II should be dismissed for failure to plausibly state 

a claim for relief.  

 
5 Pursuant to Rule 201, Fed. R. Evid., STOFI requests the Court take judicial notice of EEP’s 
arbitration filing. See Kaplan v. Regions Bank, No. 8:17-CV-2701-T-36CPT, 2019 WL 4668175, at *12 
(M.D. Fla. Sept. 25, 2019) (“Courts may take judicial notice of record documents from other 
proceedings.”). 
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II. MEMORANDUM OF LAW. 

A. Dismissal for lack of subject matter jurisdiction is required. 

This Court lacks subject matter jurisdiction over both EEP’s alleged claim for 

declaratory relief (Count I) and its request to compel STOFI to arbitration under § 4 

of the FAA (Count II). EEP alleges in conclusory fashion that jurisdiction supposedly 

exists under federal question jurisdiction (28 U.S.C. § 1331), supplemental jurisdiction 

(28 U.S.C. § 1367), § 4 of the FAA (9 U.S.C. § 4), Article I, § 8, Clause 3 of the United 

States Constitution, and pursuant to some unidentified federal common law. See 

Compl., ¶ 7. None of EEP’s cited grounds create federal court subject matter 

jurisdiction.6  

1. The Court should dismiss EEP’s claim for declaratory relief (Count 
I) for lack of subject matter jurisdiction. 

In Count I, EEP seeks a declaration that the Seminole Tribal Court exceeded 

its jurisdiction by entering its Judgment. EEP purports to ground its alleged claim on 

federal question jurisdiction, 28 U.S.C. § 1331. While a challenge to tribal court 

jurisdiction could in certain limited circumstances create federal question jurisdiction, 

it does not do so here because EEP failed to exhaust tribal remedies. Specifically, 

having contractually acknowledged the jurisdiction of the Tribal Court over all 

disputes and controversies, EEP failed to first raise any alleged jurisdictional 

 
6 EEP’s bald assertion of “federal common law” does not confer a jurisdictional basis for any claim. 
Both of EEP’s alleged claims are statutory, either under the Declaratory Judgment Act or the FAA. 
Further, EEP’s citation to Article I, § 8, Clause 3 of the United States Constitution does not provide 
jurisdiction, as that provision has no applicability here and concerns the authority of Congress to “To 
regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes.” 
STOFI addresses more thoroughly below EEP’s other cited grounds for jurisdiction.  
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objections directly with the Tribal Court, and in fact intentionally refused to participate 

in the Tribal Court proceedings.   

“Federal question jurisdiction does not exist merely because an Indian tribe is a 

party…a plaintiff’s complaint still must claim a right to recover under the Constitution 

and laws of the United States.” Miccosukee Tribe of Indians of Fla. v. Kraus-Anderson 

Construction Co., 607 F.3d 1268, 1273 (11th Cir. 2010) (internal citations and 

quotations omitted) (finding federal question jurisdiction lacking). Where, as here, a 

litigant seeks to challenge tribal court jurisdiction, the district court cannot consider 

the challenge until the litigant has exhausted tribal remedies.7  

Courts in the Eleventh Circuit, including the Middle District of Florida, have 

found that the failure to exhaust tribal remedies is a jurisdictional bar to seeking relief 

in federal court. See Johnson v. Jones, No. 605CV1256ORL22KRS, 2005 WL 8159765, 

at *4 (M.D. Fla. Nov. 3, 2005) (dismissing claim for lack of subject matter jurisdiction 

because of failure to exhaust tribal court remedies, and holding that “[a] federal court 

 
7 See Nat’l Farmers Union Ins. Companies v. Crow Tribe of Indians, 471 U.S. 845, 857 (1985) (“Until 
petitioners have exhausted the remedies available to them in the Tribal Court system … it would be 
premature for a federal court to consider any relief.”); Iowa Mut. Ins. Co. v. LaPlante, 480 U.S. 9, 16 
(1987) (“Regardless of the basis for jurisdiction, the federal policy supporting tribal self-government 
directs a federal court to stay its hand in order to give the tribal court a ‘full opportunity to determine 
its own jurisdiction.’”). The tribal exhaustion doctrine is an integral part of the federal government’s 
longstanding policy of promoting tribal self-governance. See National Farmers, 471 U.S. at 856; Iowa 
Mutual, 480 U.S. at 15-16. “Allowing tribal courts to make an initial evaluation of jurisdictional 
questions serves several important functions, such as assisting in the orderly administration of justice, 
providing federal courts with the benefit of tribal expertise, and clarifying the factual and legal issues 
that are under dispute and relevant for any jurisdictional evaluation.” DISH Network Serv. L.L.C. v. 
Laducer, 725 F.3d 877, 882 (8th Cir. 2013). “The exhaustion rule is applicable regardless of whether 
an action is currently pending in tribal court.” Allman v. Creek Casino Wetumpka, No. 2:11CV24-WKW, 
2011 WL 2313706, at *4 (M.D. Ala. May 23, 2011), report and recommendation adopted, No. 2:11-
CV-24-WKW, 2011 WL 2313701 (M.D. Ala. June 13, 2011). 
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should not entertain a challenge to the jurisdiction of a tribal court until after a 

petitioner has exhausted the remedies available in tribal court.”); see also Tamiami 

Partners, Ltd. v. Miccosukee Tribe of Indians of Fla., 999 F.2d 503, 508 (11th Cir. 1993) 

(“Under 28 U.S.C. § 1331, the district court only had subject matter jurisdiction to 

hear challenges to the tribal court’s jurisdiction after a full opportunity for tribal court 

determination of jurisdictional questions.”); Asker v. Seminole Tribe of Fla., Inc., No. 17-

CV-60468, 2017 WL 4304108, at *1 (S.D. Fla. May 10, 2017), aff’d, 730 F. App’x 751 

(11th Cir. 2018) (“While Plaintiffs’ claims are premised upon the contention that the 

Tribal Court lacks the authority … there is no indication or allegation that Plaintiffs 

have sought to challenge that power in the Tribal Court in the first instance. Plaintiffs 

cannot simply circumvent this Court’s jurisdictional requirements by attempting to 

take advantage of the procedural posture in this case.”); Inglish Interests, LLC, 2011 WL 

208289, at *4 (recognizing, in the context of a lawsuit against STOFI, that “even if 

there was a basis for federal question jurisdiction, plaintiff would have to exhaust 

available remedies in the tribal court system before pursuing relief in federal court”).8 

Here, given that EEP intentionally sat on its hands and failed to bring any alleged 

 
8 These cases from within the Eleventh Circuit discuss tribal exhaustion in the context of dismissing 
claims for lack of subject matter jurisdiction. Other courts have applied the tribal exhaustion doctrine 
as a matter of comity. See, e.g. Duncan Energy Co. v. Three Affiliated Tribes of Fort Berthold Reservation, 27 
F.3d 1294, 1299 (8th Cir. 1994) (“[A]s a matter of comity, the examination of tribal sovereignty and 
jurisdiction should be conducted in the first instance by the tribal court itself.”). This, however, is a 
distinction without a material difference in this case, as even those courts characterize tribal 
exhaustion as “an inflexible bar to consideration of the merits of the petition by the federal court, and 
therefore requiring that a petition be dismissed when it appears that there has been a failure to 
exhaust.” Smith v. Moffett, 947 F.2d 442, 445 (10th Cir. 1991); Marceau v. Blackfeet Hous. Auth., 540 F.3d 
916, 920 (9th Cir. 2008) (“Exhaustion of tribal remedies is mandatory.”). 

Case 2:20-cv-00978-JLB-MRM   Document 12   Filed 03/08/21   Page 10 of 33 PageID 125



10 
HomeR BonneR Jacobs Ortiz, P.A. 

1200 Four Seasons Tower | 1441 Brickell Avenue | Miami Florida 33131 
305 350 5100 | www homerbonner.com 

jurisdictional objection to the Tribal Court, controlling law—including Supreme Court 

and Eleventh Circuit precedent—prohibits EEP from now challenging in this Court 

the Tribal Court’s jurisdiction.   

EEP also cannot demonstrate, as is its jurisdictional burden, that it falls within 

any recognized exception to the tribal court exhaustion requirement. These exceptions 

include “where the assertion of tribal jurisdiction is motivated by a desire to harass or 

is conducted in bad faith; where the tribe’s exercise of authority is patently violative of 

express jurisdictional prohibitions[;] or where exhaustion would be futile because of 

the lack of an adequate opportunity to challenge the tribal court’s jurisdiction.” 

Johnson, 2005 WL 8159765, at *3. None of these exceptions apply. 

First, EEP admitted in its own litigation filings that its refusal to participate in 

the Tribal Court proceeding was intentional. In truth, EEP’s behavior was nothing 

more than gamesmanship. But even accepting as true EEP’s supposed motive to 

preserve arbitration rights, this is insufficient to demonstrate any alleged futility 

because “speculative futility is not enough to justify federal jurisdiction.” White v. 

Pueblo of San Juan, 728 F.2d 1307, 1313 (10th Cir. 1984) (finding no futility where the 

plaintiffs failed to file a complaint in Tribal Court because they believed it would be 

futile to seek a tribal remedy).9 What EEP was required to do (and what STOFI 

 
9 See also Johnson, 2005 WL 8159765, at *3 (“[P]arties may not be relieved from the exhaustion 
requirement by merely alleging that tribal courts will be incompetent or biased”) (emphasis in original; 
quotations omitted); Ninigret Dev. Corp. v. Narragansett Indian Wetuomuck Hous. Auth., 207 F.3d 21, 34 
(1st Cir. 2000) (explaining that “the requirements for [the futility] exception are rigorous: absent 
tangible evidence of bias ... a party cannot skirt the tribal exhaustion doctrine simply by invoking 
unfounded stereotypes”).  
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successfully did in the now dismissed arbitration) was to appear and assert its 

jurisdictional objections to the forum supposedly lacking jurisdiction. EEP failed to do 

that and cannot now claim wholly speculative futility.  

EEP also cannot satisfy the bad-faith exception, which requires proof of bad-

faith conduct—not on STOFI’s part—but by the Tribal Court itself. See Grand Canyon 

Skywalk Dev., LLC v. ‘Sa’ Nyu Wa Inc., 715 F.3d 1196, 1201-02 (9th Cir. 2013) 

(“[W]here a tribe has an established judicial system as here, the interpretation most 

faithful to National Farmers is that it must be the Tribal Court that acts in bad faith to 

exempt the party from exhausting available Tribal Court remedies.”). However, since 

EEP intentionally refused to appear in the Tribal Court proceeding, EEP had no 

dealings with the Tribal Court and cannot possibly show this kind of bad-faith conduct 

on behalf of the Tribal Court.  

Finally, EEP cannot demonstrate that the Tribal Court’s exercise of authority is 

patently violative of express jurisdictional prohibitions. This exception only applies 

when there is no “colorable” argument that the Tribal Court has jurisdiction. See 

Marceau v. Blackfeet Hous. Auth., 540 F.3d 916, 920 (9th Cir. 2008) (federal courts are 

required “to dismiss or to abstain from deciding claims over which tribal court 

jurisdiction is ‘colorable,’ provided that there is no evidence of bad faith or 

harassment”). The evidence here is clear that the Tribal Court properly exercised 

jurisdiction over EEP.  

As set forth in Montana v. United States, 450 U.S. 544 (1981), there are “two areas 

in which a tribe may exercise civil jurisdiction over non-Indians in the absence of a 
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treaty or federal statute.” Miccosukee Tribe of Indians of Fla. v. Kraus-Anderson Constr. Co., 

No. 04-22774-CIV, 2006 WL 8433224, at *4 (S.D. Fla. Jan. 19, 2006). In the first area, 

“[a] tribe may regulate, through taxation, licensing, or other means, the activities of 

nonmembers who enter consensual relationships with the tribe or its members, 

through commercial dealing, contracts, leases or other arrangements.” Montana, 450 

U.S. at 565 (citations omitted). The Supreme Court has made clear that this authority 

to regulate includes adjudicatory authority over those same activities. See Strate v. A-1 

Contractors, 520 U.S. 438, 453 (1997) (“[W]here tribes possess authority to regulate the 

activities of nonmembers, [c]ivil jurisdiction over [disputes arising out of] such 

activities presumptively lies in the tribal courts.”) (alterations in original; internal 

quotations omitted). In the second area, a tribe may also retain inherent power to 

exercise civil authority over the conduct of non-Indians when that conduct “threatens 

or has some direct effect on the political integrity, the economic security, or the health 

or welfare of the tribe.” Montana, 450 U.S. at 566. 

STOFI’s dealings with EEP satisfy both Montana exceptions. EEP voluntarily 

entered into the Management Agreement for the purpose of managing the petroleum 

distribution business to be acquired by STOFI through Seminole Energy. Compl., ¶¶ 

14-21. The terms of the Management Agreement, in which EEP expressly agreed to 

submit disputes arising from the Agreement to the Tribal Court, constitutes a 

consensual commercial relationship that satisfies the first Montana exception. See 

Miccosukee Tribe of Indians of Fla., 607 F.3d at 1275 (“Montana plainly states that a 

nonmember, such as Kraus–Anderson, can consent to tribal court jurisdiction by 
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contract.”). In addition, because each member of the Seminole Tribe is a STOFI 

shareholder, STOFI’s dealings with EEP under the Management Agreement have a 

direct effect on the economic security, health, and welfare of the Seminole Tribe, 

which satisfies the second Montana exception. Thus, Tribal Court jurisdiction over 

EEP is unquestionably “colorable” (in fact, it is clear the Tribal Court at all times had 

proper jurisdiction) and certainly does not violate any express federal prohibitions 

against the exercise of such jurisdiction.10  

For all these reasons, EEP was required to exhaust its tribal remedies before 

filing the instant lawsuit. As a consequence of EEP’s failure to do so, the Court should 

dismiss EEP’s claim for declaratory relief.  

2. Plaintiff’s claim under § 4 of the FAA should also be dismissed for 
lack of subject matter jurisdiction. 

Plaintiff’s alleged claim under § 4 of the FAA to compel STOFI to arbitration 

(Count II) should also be dismissed for lack of subject matter jurisdiction. “It is a long-

accepted principle that the FAA is non-jurisdictional: The statute does not itself supply 

a basis for federal jurisdiction over FAA petitions.” Cmty. State Bank v. Strong, 651 F.3d 

1241, 1252 (11th Cir. 2011). The U.S. Supreme Court has described the FAA as 

“something of an anomaly in the realm of federal legislation: It bestow[s] no federal 

jurisdiction but rather requir[es] [for access to a federal forum] an independent 

 
10 Since EEP’s conduct satisfies both Montana exceptions it makes no difference whether the activities 
at issue occurred on tribal land. But to be clear, the Management Agreement was negotiated and 
signed on tribal land, the business operations were supervised by individuals on tribal lands, and the 
actions supposedly giving rise to EEP’s desired arbitration (the termination of the Management 
Agreement by STOFI’s General Counsel) occurred on tribal lands, as did other aspects of the dispute 
before the Tribal Court, including EEP’s torts and breaches directed at STOFI.  
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jurisdictional basis over the parties’ dispute.” Vaden v. Discover Bank, 556 U.S. 49, 59 

(2009) (alterations in original; internal quotations omitted). For this reason, “the 

parties must identify an independent basis for federal jurisdiction over a petition to 

compel arbitration brought pursuant to the FAA.” Cmty. State Bank, 651 F.3d at 1252. 

 To assess whether independent jurisdiction exists, the Supreme Court has 

instructed that a court is to “look through” a § 4 petition and order arbitration if, save 

for the arbitration agreement, the court would have jurisdiction over the substantive 

dispute. Vaden, 556 U.S. at 53. “[J]urisdiction should be predicated on the substantive 

dispute between the parties, not the arbitrability issue actually to be decided by the district 

court.” Cmty. State Bank, 651 F.3d at 1255 (emphasis in original). Thus, under § 4 of 

the FAA “a party seeking to compel arbitration may gain a federal court’s assistance 

only if, save for the agreement, the entire, actual controversy between the parties, as 

they have framed it, could be litigated in federal court.” Vaden, 556 U.S. at 66 

(quotations omitted). Further, where, as here, the dispute sought to be compelled to 

arbitration has already been “embodied” in pending litigation, “federal jurisdiction 

over the subsequent FAA petition must be assessed from the face of the preexisting 

complaint.” Cmty. State Bank, 651 F.3d at 1253 (emphasis added).  

 Here, EEP seeks to compel a dispute to arbitration that has already been 

“embodied” in a prior-filed arbitration complaint. See Ex. D to Compl. [D.E. 1-4]. 

EEP’s prior-filed arbitration complaint consisted of a single common law claim for 

breach of the Management Agreement. Nothing in that dispute touches on federal law 

or provides an independent basis for federal jurisdiction.  
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Accordingly, under the “look through” analysis, the Court should dismiss 

EEP’s alleged claim under § 4 of the FAA for lack of subject matter jurisdiction. 

3. The Court does not have, nor should it exercise, supplemental 
jurisdiction over any claim.    

EEP cannot salvage its jurisdictionally deficient claims by relying on 

supplemental jurisdiction. As a threshold matter, because subject matter jurisdiction 

does not exist over both of EEP’s alleged claims, there is no claim acting as a subject 

matter jurisdictional hook for the exercise of supplemental jurisdiction over the other 

claim. See 28 U.S.C. § 1367(a).  

Supplemental jurisdiction is also unavailable where, as here, Plaintiff’s alleged 

claims do not form part of the same constitutional case or controversy. “The 

constitutional ‘case or controversy’ standard confers supplemental jurisdiction over all 

state claims which arise out of a common nucleus of operative facts with a substantial federal 

claim.” Parker v. Scrap Metal Processors, Inc., 468 F.3d 733, 743 (11th Cir. 2006) 

(emphasis added). This requirement is only met where the federal and state claims 

“involve[] the same facts, occurrences, witnesses, and evidence.” Palmer v. Hosp. Auth. 

of Randolph County, 22 F.3d 1559, 1566 (11th Cir. 1994).   

EEP’s two alleged claims are not sufficiently related to create proper 

supplemental jurisdiction over each other. EEP’s alleged claim for declaratory relief 

(Count I) raises legal and factual issues pertaining to the Tribal Court’s jurisdiction 

and its underlying proceedings. On the other hand, EEP’s alleged claim to compel 

STOFI to arbitration (Count II) raises wholly different issues, including the 
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enforceability and scope of the arbitration provision, sovereign immunity issues, and 

the facts underlying the termination of the Management Agreement. These two 

disputes do not form part of the same constitutional case or controversy and thus are 

not compatible with supplemental jurisdiction.  

In addition, EEP’s attempt to use a non-arbitrable federal question claim to 

extend supplemental jurisdictional over a claim under § 4 of the FAA, which itself 

lacks federal jurisdiction, also fails because it contravenes Vaden. Specifically, Vaden 

contemplates that the use of supplemental jurisdiction involving a claim under § 4 of 

the FAA should require that the whole controversy before the district court is compelled 

to arbitration. See Vaden, 556 U.S. at 69 n.18 (in defending criticism that the ruling 

would create federal jurisdiction over too many state law claims, stating that “if a 

federal court would have jurisdiction over the parties’ whole controversy, we see 

nothing anomalous about the court’s ordering arbitration of a state-law claim 

constituting part of that controversy.”) (emphasis added). However, EEP asks the 

district court to turn the “look through” framework on its head by compelling a breach 

of contract claim to arbitration that could otherwise not be brought in federal court, 

while leaving the supposedly related (and non-arbitral) federal question claim 

challenging Tribal Court jurisdiction to be resolved by the district court. For this 

additional reason, supplemental jurisdiction is lacking.    

Finally, even assuming arguendo that the Court could exercise supplemental 

jurisdiction over either of Plaintiff’s alleged claims, the Court should nevertheless 

decline to do so. The myriad deficiencies in each of EEP’s alleged claims and the 
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material differences between them discussed above renders supplemental jurisdiction 

inappropriate and satisfies the “exceptional circumstances” and “other compelling 

reasons” prongs of 28 U.S.C. § 1367(c)(4). 

 For all these reasons, the Court lacks or should decline supplemental 

jurisdiction over EEP’s alleged claims.   

B. STOFI is immune from this proceeding under tribal sovereign 
immunity.  

1. STOFI is entitled to tribal sovereign immunity.  

“Indian sovereign immunity is a ‘consideration [which] determines whether a 

court has jurisdiction to hear an action.’”11 Inglish Interests, LLC, 2011 WL 208289, at 

*2 (quoting Taylor v. Alabama Intertribal Council, Title IV J.T.P.A., 261 F.3d 1032, 1034 

(11th Cir. 2001)). Because of this, a motion to dismiss on tribal sovereign immunity 

grounds is properly brought under Rule 12(b)(1), Fed. R. Civ. P.12  Mastro v. Seminole 

Tribe of Florida, No. 2:12–cv–411–FtM–38UAM, 2013 WL 3350567, at *1 (M.D. Fla. 

July 2, 2013) (granting motion to dismiss on tribal sovereign immunity grounds).  

 
11 Even assuming arguendo EEP can establish subject matter jurisdiction, the Court must nevertheless 
still examine STOFI’s entitlement to tribal sovereign immunity. See Tamiami Partners By & Through 
Tamiami Dev. Corp. v. Miccosukee Tribe of Indians of Fla., 898 F. Supp. 1549, 1560 (S.D. Fla. 1994), aff’d 
in part, appeal dismissed in part, 63 F.3d 1030 (11th Cir. 1995) (“The Court’s jurisdictional inquiry as to 
these defendants does not end, however, with a finding of subject matter jurisdiction. A plaintiff 
challenging tribal power in federal court must show: (1) a federal cause of action; and (2) a waiver of 
tribal sovereign immunity.”). 
 
12 Attacking subject matter jurisdiction based on tribal sovereign immunity constitutes a “factual” 
attack, where the trial court “is free to weigh the evidence in support of the jurisdictional claim even 
when material issues of fact exist” and “has wide discretion to allow affidavits, other documents, and 
a limited evidentiary hearing to resolve disputed jurisdictional facts under Rule 12(b)(1).” See Longo v. 
Seminole Indian Casino-Immokalee, 110 F. Supp. 3d 1252, 1253–54 (M.D. Fla. 2015), aff’d, 813 F.3d 
1348 (11th Cir. 2016). 
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“Indian tribes are domestic dependent nations that exercise inherent sovereign 

authority over their members and territories” and therefore “possess the common-law 

immunity from suit traditionally enjoyed by sovereign powers.” Alabama v. PCI 

Gaming Auth., 801 F.3d 1278, 1287 (11th Cir. 2015) (internal citations and quotations 

omitted).  This immunity applies to all federal suits, including suits for damages, 

declaratory relief, and injunctive relief.  See Santa Clara Pueblo v. Martinez, 436 U.S. 49, 

58 (1978). Native American tribes “enjoy immunity from suit on contracts, whether 

those contracts involve governmental or commercial activities and whether they were 

made on or off a reservation.” Kiowa Tribe of Okla. v. Mfg. Techs., Inc., 523 U.S. 751, 

760 (1998)). “As a matter of federal law, a Native American tribe is subject to suit only 

where Congress has authorized the suit or the tribe has waived its immunity.” Id. at 

754. In light of this immunity, suits against tribes are “barred unless the tribe clearly 

waived its immunity or Congress expressly abrogated that immunity by authorizing 

the suit.” Id. 

It is well-settled in this Circuit that STOFI, as a federal corporation of the 

Seminole Tribe, is entitled to tribal sovereign immunity. In Maryland Cas. Co. v. Citizens 

Nat’l Bank of West Hollywood, 361 F.2d 517 (5th Cir. 1966),13 the Fifth Circuit 

considered the sovereign immunity of STOFI when it was subjected to garnishment 

proceedings. Id. at 518. The Fifth Circuit concluded that STOFI was immune from the 

proceedings by virtue of its Charter, which limited the circumstances under which 

 
13 The pre-1981 decisions of the Fifth Circuit Court of Appeals were adopted as binding precedents by 
the Eleventh Circuit in Bonner v. City of Prichard, 661 F.2d 1206, 1207 (11th Cir. 1981). 
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immunity could be waived,14 and held that the Charter must be “liberally construed in 

favor of [STOFI] and all doubtful expressions therein resolved in favor of the Seminole 

Tribe.”15 Id. at 521. 

More recently, the Middle District of Florida concluded that STOFI was 

entitled to sovereign immunity as a “subordinate economic entity” of the Tribe. Inglish 

Interests, LLC, 2011 WL 208289, at *6 (dismissing action against STOFI on grounds of 

tribal sovereign immunity). Florida state courts have followed federal authority on this 

issue and similarly found STOFI is entitled to tribal sovereign immunity. See, e.g., 

MMMG, LLC, 196 So. 3d at 446 (finding that “Section 17 entities like STOFI are 

protected by sovereign immunity, a position that coincides with the policy behind 

granting immunity to tribal organizations.”).  

2. STOFI did not waive its tribal sovereign immunity.  

EEP claims that STOFI supposedly waived its tribal sovereign immunity. 

Compl., ¶ 23. This is false. STOFI did not waive its tribal sovereign immunity to 

subject itself to this lawsuit.  

 
14 The version of STOFI’s charter in effect at the time contained “sue or be sued” language, which the 
court construed as a limited waiver of immunity. Id. at 521. However, since 1996, the “sue or be sued” 
language has been deleted in favor of a stricter provision requiring that any contractual waiver be 
expressly stated in a STOFI Board resolution that sets forth that it is limited to preclude enforcement 
of judgments against non-pledged, non-collateralized STOFI property. See Inglish Interests, LLC, 2011 
WL 208289, at *2 (discussing amendment of STOFI Charter). 
 
15 It is well-settled that laws are to be construed liberally in favor of Indian tribes invoking sovereign 
immunity. See, e.g., White Mountain Apache Tribe v. Bracker, 448 U.S. 136, 143-44 (1980) (holding 
ambiguities should be construed generously to comport with “traditional notions of sovereign 
immunity and with the federal policy of encouraging tribal independence”); Sanderlin v. Seminole Tribe 
of Fla., 243 F.3d 1282, 1285 (11th Cir. 2001); State of Fla. v. Seminole Tribe of Fla., 181 F.3d 1237, 1242 
(11th Cir. 1999). 
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The MMMG decision, which continued a long line of cases finding that the 

Seminole Tribe and STOFI are protected by sovereign immunity, details the 

procedures that STOFI must undertake to waive sovereign immunity. In order for 

STOFI to waive sovereign immunity, a contractual waiver must comply with STOFI’s 

Charter and Bylaws. As discussed in MMMG: 

We agree with STOFI that Florida and federal caselaw supports the 
requirement that a proper and enforceable waiver of sovereign immunity 
comply with the sovereign entity’s rules for waiving immunity … we agree with 
the trial court that waiver was insufficient as a matter of law because it failed 
to comply with STOFI’s Charter and Bylaws. 
 

196 So. 3d at 447. Thus, any contractual waiver of tribal sovereign immunity may only 

go so far as STOFI’s Charter and Bylaws permit. See Sanderlin, 243 F.3d at 1287 

(holding no waiver when tribal Charter reserved sovereign immunity waiver “pursuant 

to a resolution duly enacted by the Tribal Council” and there was no such resolution). 

This is in accord with court decisions across the country that have refused to find 

waivers of tribal sovereign immunity where doing so is inconsistent with the tribe’s or 

the tribal entity’s governing documents, such as its Charter, Constitution, Bylaws, and 

related ordinances. See, e.g., Memphis Biofuels, LLC v. Chickasaw Nation Indus., Inc., 585 

F.3d 917, 922 (6th Cir. 2009) (“The parties did [] sign a waiver provision whereby both 

parties waived all immunities. MBF believed that CNI obtained the required approval 

for this waiver provision—but regardless of what MBF may have thought, board 

approval was not obtained, and CNI’s charter controls. In short, without board 

approval, CNI’s sovereign immunity remains intact.”); Lobo Gaming, Inc. v. Pit River 

Tribe of California, No. C037661, 2002 WL 922136, at *4 (Cal. Ct. App. May 7, 2002) 
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(rejecting argument that tribe waived tribal sovereign immunity “where the purported 

waiver contravened the Tribe’s Constitution.”). 

First, “STOFI’s Bylaws require that a sovereign immunity waiver be properly 

authorized by [STOFI’s] Board [of Directors] through a resolution.” MMMG, LLC, 

196 So. 3d at 447. And second, STOFI’s Charter provides that such waiver must be 

express and specify specific property to be pledged under the waiver: 

To waive its sovereign immunity from suit, but only if expressly stated by 
contract that such is the case and that such waiver shall not be deemed a 
consent by the said corporation or the United States to the levy of any 
judgment, lien or attachment upon the property of the Seminole Tribe of 
Florida, Inc., other than income or chattels especially pledged or assigned 
pursuant to such contract. 

 
Am. Corp. Charter [Ex. A hereto], at Art. VI, § 9; see also MMMG, LLC, 196 So. 3d at 

447. This language in STOFI’s Charter, which is to be liberally construed in favor of 

STOFI, limits the extent of any liability to only specific property pledged or assigned 

by the express contractual waiver. Id. at 445 (“This limiting language protect[s] Tribal 

property that was not pledged or assigned … [and] should be liberally construed and 

‘all doubtful expressions therein resolved in favor of the Seminole Tribe.’”).   

Here, there was no proper authorization provided by STOFI’s Board of 

Directors that pledged or assigned any specific property of STOFI in connection with 

disputes pertaining to the Management Agreement. Moreover, nothing in the 

Management Agreement pledges or assigns any specific property of STOFI in 

connection with any supposed waiver of STOFI’s sovereign immunity. To the 

contrary, the arbitration provision relied on by EEP specifically excludes STOFI as a 
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party to any arbitration, consistent with STOFI’s intent to preserve sovereign 

immunity. See Ex. A to Compl., at ¶ 7.13 (“The parties specifically agree that in no 

event shall the Seminole Tribe of Florida, Inc. or any of its affiliates entities be named 

a party in any arbitration or court proceeding.”) (emphasis added).   

Accordingly, even if the purported sovereign immunity waiver in the 

Management Agreement could be read to reach STOFI (and it cannot), it is in fact an 

ineffective, legally insufficient waiver as to STOFI. See MMMG, LLC, 196 So. 3d at 

447 (finding express waiver of STOFI’s sovereign immunity to be ineffective for lack 

of proper Board resolution and lack of express language pledging or assigning specific 

property to be subject to the waiver). STOFI has therefore not waived its tribal 

sovereign immunity, which serves to insulate and protect STOFI from EEP’s alleged 

claims in this lawsuit. As a consequence, the Court should dismiss the Complaint 

against STOFI on grounds of tribal sovereign immunity.   

3. EEP’s anticipated waiver arguments rely on an ambiguous 
interpretation of the arbitration language, which is insufficient to 
support any alleged waiver.  

 
STOFI anticipates EEP will assert the same unavailing waiver arguments it 

advanced in arbitration. However, even assuming arguendo that the Court can 

disregard that the alleged waiver does not comply with STOFI’s Charter and Bylaws 

(and the Court cannot disregard this), Evans Energy’s waiver arguments are premised 

on a nonsensical and strained interpretation of Paragraph 7.13 of the Management 

Agreement. Specifically, Evans Energy wants the Panel to construe the language “the 

Company through its parent company the Seminole Tribe of Florida, Inc., agrees to a 
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waiver of its Sovereign Immunity …” (emphasis added), to instead mean “Seminole 

Tribe of Florida, Inc. through its parent company the Seminole Tribe of Florida, Inc., agrees 

to a waiver of its Sovereign Immunity …” (emphasis added). This is an absurdly 

circular interpretation that makes no sense either within Paragraph 7.13 itself or the 

broader context of the contract as a whole.  

Indeed, Evans Energy’s interpretation is belied by the very next sentence, which 

provides that “The parties specifically agree that in no event shall the Seminole Tribe of 

Florida, Inc. or any of its other affiliated entities be named a party in any arbitration or 

court.” Ex. A to Compl., ¶ 7.13 (emphasis added). And if that sentence was not clear 

enough to demonstrate STOFI never agreed to subject itself to any arbitration or court-

based litigation, the next sentence makes it even more clear that the provision was 

referring to a separate entity and not STOFI: “Evans Energy’s rights under this Section 

7.13 shall be restricted to compelling Seminole Energy to participate in an arbitration 

proceeding for the express purpose set forth herein.” Id. Those last two sentences make 

crystal clear that STOFI was never intended to be a party to any arbitration or court-

based litigation and never intended to waive its tribal sovereign immunity.  

Evans Energy cannot rely on what was clearly an intent by STOFI to exclude 

itself from arbitration or court-based litigation as supposed evidence of a broader 

arbitration provision. STOFI as a sovereign entity may limit any immunity waiver as 

it sees fit without fear that a larger waiver could somehow be created from mere 

implication. See, e.g., Atl. Richfield Co. v. Pueblo of Laguna, No. 1:15-CV-56-JAP/KK, 

2016 WL 3574150, at *4 (D.N.M. May 20, 2016) (“A sovereign entity, such as a tribal 
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corporation, may choose to waive its immunity as to certain claims, but not others, or 

it may set limits on an immunity waiver safe in the knowledge that a more extensive 

waiver cannot be implied but would have to be unequivocally expressed.”). Moreover, 

even if the Court construed this purported waiver language as favorably as possible for 

EEP, the language is at best patently ambiguous and subject to different 

interpretations. Such ambiguity destroys Evans Energy’s waiver arguments because it 

is axiomatic that any ambiguity in a purported waiver of sovereign immunity is to be 

construed in favor of retaining sovereign immunity.16  

Finally, STOFI anticipates that EEP will also try to rely on C&L Enterprises, Inc. 

v. Citizen Band Potawatomi Indian Tribe of Oklahoma, 532 U.S. 411 (2001), which found 

that a broad agreement to arbitrate any dispute between the parties served to waive a 

tribe’s sovereign immunity.  However, any such reliance is misplaced. C&L Enterprises 

is materially distinguishable from the instant matter for at least three different reasons 

and does not support a finding that STOFI waived its tribal sovereign immunity.  

 
16 See Okla. Tax Comm’n v. Citizen Band Potawatomi Indian Tribe of Okla., 498 U.S. 505, 509 (1991) (“Suits 
against Indian tribes are thus barred by sovereign immunity absent a clear waiver by the tribe or 
congressional abrogation.”) (emphasis added); Santa Clara Pueblo, 436 U.S. at 58 (“It is settled that a 
waiver of sovereign immunity ‘cannot be implied but must be unequivocally expressed.’”); Bank of 
Okla. v. Muscogee (Creek) Nation, 972 F.2d 1166, 1171 (10th Cir. 1992) (“When read together, the 
contract clauses are at best ambiguous regarding sovereign immunity in any court except tribal court. 
We hold that the contract provisions do not reach the high threshold required by Santa Clara for clear 
expression of the Nation’s waiver of sovereign immunity.”); Trump Hotels & Casino Resorts Dev. Co., 
LLC v. Rosow, No. X03CV034000160S, 2005 WL 1273574, at *6 (Conn. Super. Ct. May 2, 2005) 
(“[E]ven if this waiver is somewhat ambiguous as it relates to the PEP councilors, the court cannot 
find that the defendant PEP councilors, including Young, have waived their sovereign immunity as 
to the plaintiff’s claims because, to be effective, any waiver of tribal sovereign immunity must be clear 
and unequivocal.”).  
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First, courts have distinguished C&L Enterprises where, as here, the purported 

waiver of tribal sovereign immunity is inconsistent with and contravenes the 

procedures and restrictions for waiving sovereign immunity set forth under the 

pertinent tribal governing documents. See, e.g., Churchill Fin. Mgmt. Corp. v. ClearNexus, 

Inc., 341 Ga. App. 798, 804 (2017) (rejecting finding of waiver and application of C&L 

Enterprises because, “[b]ased on persuasive authority of other jurisdictions,” the tribal 

entity was “required to follow a specific procedure in order to waive tribal sovereign 

immunity under its charter, and the necessary procedure was not followed.”); Lobo 

Gaming, Inc., 2002 WL 922136, at *4 (finding C&L Enterprises “has no bearing on a 

case such as this, where the purported waiver contravened the Tribe’s Constitution.”). 

Second, C&L Enterprises concerned the interpretation of a broad arbitration 

provision that compelled all disputes to arbitration, and did not concern, as is the case 

here, an extremely narrow and limited arbitration provision that severely restricts the 

scope of any arbitration. In these circumstances, courts have found C&L Enterprises 

materially inapposite. See, e.g., First Am. Casino Corp. v. E. Pequot Nation, No. 541674, 

2001 WL 950243, at *5 (Conn. Super. Ct. July 16, 2001) (finding that tribe did not 

waive sovereign immunity because “[u]nlike the facts in [C&L Enterprises], the 

agreement does not contain an express agreement to arbitrate all disputes arising from 

the contract[.]” (emphasis in original)). 

And third, C&L Enterprises found waiver largely because the contract at issue 

contained a choice of law provision designating Oklahoma law as controlling, which, 
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given the operation of the Oklahoma state arbitration act, was found to evidence the 

parties’ intent to submit disputes to arbitration and waive sovereign immunity.17 Here, 

the Management Agreement does not contain a similar choice of law provision. For 

all these reasons, C&L Enterprises does not support a finding that STOFI waived its 

tribal sovereign immunity.  

Accordingly, and because STOFI is protected by tribal sovereign immunity, 

which has not been waived, the Court should dismiss EEP’s Complaint.   

C. Count II should be dismissed for failure to state a claim because neither 
STOFI nor the underlying dispute are within the scope of the alleged 
arbitration provision.  

Pursuant to Fed. R. Civ. P. 12(b)(6), the Court should alternatively dismiss 

EEP’s alleged claim under § 4 of the FAA (Count II) for failure to state a claim because 

STOFI never agreed to arbitrate this dispute. When deciding whether the parties 

agreed to arbitrate a certain matter, the district court “should apply ordinary state-law 

principles that govern the formation of contracts.” First Options of Chicago, Inc. v. 

Kaplan, 514 U.S. 938, 944 (1995). “Accordingly, the determination of whether 

 
17 See, e.g., Equitas Disability Advocates, LLC v. Daley, Debofsky & Bryant, P.C., 177 F. Supp. 3d 197, 213 
(D.D.C.), aff’d sub nom. Equitas Disability Advocates, LLC v. Feigenbaum, 672 F. App’x 13 (D.C. Cir. 
2016) (“Equitas’s reliance on C&L Enterprises [] is similarly misplaced … the contract’s choice of law 
clause makes it plain enough that a court having jurisdiction to enforce the award in question is the 
Oklahoma state court.” (internal quotations omitted)); Muhammad v. Comanche Nation Casino, No. 
CIV-09-968-D, 2010 WL 4365568, at *10 (W.D. Okla. Oct. 27, 2010) (distinguishing C&L Enterprises 
because the “contract [] provided for the application of Oklahoma law … The Supreme Court found 
this sufficiently clear, under the circumstances, to authorize an enforcement action in Oklahoma state 
courts.” (internal citations omitted)); Housh v. Dinovo Investments, Inc., No. CIV.A. 02-2562-KHV, 2003 
WL 1119526, at *9 (D. Kan. Mar. 7, 2013) (“C&L Enterprises is distinguishable … C&L Enterprises 
concluded that th[e] arbitration clause … combined with the Oklahoma choice of law provision, established 
that as to enforcement of an arbitration award, the parties intended the OUAA to apply.” (emphasis 
added)). 
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an arbitration clause requires arbitration of a particular dispute necessarily ‘rests on 

the intent of the parties.’” Shotts v. OP Winter Haven, Inc., 86 So. 3d 456, 464 (Fla. 2011) 

(quoting Seaboard Coast Line R. Co. v. Trailer Train Co., 690 F. 2d 1343, 1348 (11th Cir. 

1982). “A natural corollary of this rule is that no party may be forced to submit a 

dispute to arbitration that the party did not intend and agree to arbitrate.” Id.; see also 

EEOC v. Waffle House, Inc., 534 U.S. 279, 289 (2002) (holding “nothing in the [FAA] 

authorizes a court to compel arbitration of any issues, or by any parties, that are not 

already covered in the agreement”) (emphasis added) 

Under Florida law, “[t]he intent of the parties to a contract, as manifested in the 

plain language of the arbitration provision and contract itself, determines whether a 

dispute is subject to arbitration.” Jackson v. Shakespeare Found., Inc., 108 So. 3d 587, 593 

(Fla. 2013). Where language is clear and unambiguous, “the parties’ intent must be 

gleaned from the four corners of the document.” Crawford v. Barker, 64 So. 3d 1246, 

1255 (Fla. 2011) (emphasis added). Further, “those terms must be given their plain and 

ordinary meaning.” Idearc Media Corp. v. M.R. Friedman & G.A. Friedman, P.A., 985 So. 

2d 1159, 1161 (Fla. 3d DCA 2008) (emphasis added). 

These controlling principles require dismissal of Count II. Specifically, EEP 

seeks under Count II to compel STOFI to arbitrate whether it supposedly owes a 

“termination fee” under the Management Agreement. However, the provision relied 

on by EEP makes explicit that under no circumstances shall STOFI be made a party 

to any arbitration or court proceeding: “The parties specifically agree that in no event 

Case 2:20-cv-00978-JLB-MRM   Document 12   Filed 03/08/21   Page 28 of 33 PageID 143



28 
HomeR BonneR Jacobs Ortiz, P.A. 

1200 Four Seasons Tower | 1441 Brickell Avenue | Miami Florida 33131 
305 350 5100 | www homerbonner.com 

shall the Seminole Tribe of Florida, Inc. or any of its other affiliated entities be named a 

party in any arbitration or court proceeding.” Ex. A to Compl., ¶ 7.13 (emphasis added). 

If this was not clear enough, the provision then goes on to provide that any arbitration 

is restricted to compelling a different entity, Seminole Energy, to participate in a 

limited arbitration proceeding: “Evans Energy’s rights under this Section 7.13 shall be 

restricted to compelling Seminole Energy to participate in an arbitration proceeding for the 

express purpose set forth herein.” Id. (emphasis added). This unambiguous language 

from the Management Agreement, which EEP attaches to its Complaint and controls 

over any allegation to the contrary,18 makes clear that STOFI is not subject to any 

arbitration. 

Moreover, even assuming arguendo that STOFI could be made a party to any 

arbitration (and STOFI cannot), EEP’s desired arbitration exceeds the extremely 

narrow scope of the arbitration provision. Specifically, the plain language of the 

provision only allows for “Evans Energy to initiate a binding arbitration proceeding 

… for [the] sole and exclusive purpose of terminating the Management Agreement and 

compelling payment of the Termination Fee …” Ex. A to Compl., ¶ 7.13 (emphasis 

added). This provision makes clear that the “sole and exclusive purpose” of arbitration 

 
18 See Comparelli v. Republica Bolivariana De Venezuela, 891 F.3d 1311, 1316 n.1 (11th Cir. 2018) 
(explaining it is well-settled law in the Eleventh Circuit that “[e]xhibits control over conflicting 
allegations in a pleading”); Zurich Am. Ins. Co. v. S.-Owners Ins. Co., 248 F. Supp. 3d 1268, 1278 n.3 
(M.D. Fla. 2017) (“Under Rule 10(c), attachments are considered part of the pleadings for all 
purposes, including a Rule 12(b)(6) motion. Additionally, when the exhibits contradict the general 
and conclusory allegations of the pleading, the exhibits govern.”) (quotations and internal citations 
omitted). 
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must be for EEP to both terminate the Management Agreement and compel payment 

of any termination fee. 

However, EEP does not seek here to compel arbitration to terminate the 

Management Agreement. Nor can EEP seek to do so because, as the Complaint 

explicitly concedes, STOFI long ago terminated the Management Agreement back on 

April 4, 2016—over 4 ½ years before EEP filed the instant Complaint See Compl., ¶ 

30. Instead, EEP inconsistently seeks to compel arbitration to supposedly force STOFI 

to pay an alleged fee under the Management Agreement that has been long since 

terminated.  

The clear and unambiguous language of the provision’s scope must be afforded 

its plain and ordinary meaning. See, e.g., Idearc Media Corp., 985 So. 2d 1161. Expressly 

narrow arbitration agreements are therefore construed consistent with the parties’ 

intention—narrowly. See First Options of Chicago, Inc., 514 U.S. at 943 (“[A]rbitration is 

simply a matter of contract between the parties; it is a way to resolve those disputes—

but only those disputes—that the parties have agreed to submit to arbitration”) (emphasis 

added). The arbitration language here makes clear that the limited scope of permitted 

arbitration does not allow EPP to initiate an arbitration that seeks to compel a 

supposed payment under an already terminated agreement. STOFI cannot be forced 

to arbitrate a dispute that, per the provision’s plain terms, STOFI did not intend and 

agree to arbitrate. See Sullivan v. PNC Bank, N.A., No. 8:19-CV-1889-T-33CPT, 2019 

WL 4888902, at *3 (M.D. Fla. Oct. 3, 2019) (“Because arbitration is a matter of 
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contract, a party cannot be required to arbitrate a dispute it did not agree to submit to 

arbitration.”) (internal quotations and alterations omitted). 

Moreover, to the extent any forum has the right to determine the dispute that 

EEP now seeks to arbitrate, it is the Tribal Court—not this Court or any arbitration 

panel. The parties’ mandatory forum selection clause commands that “any dispute, 

controversy, claim, question or difference arising out of” the Management Agreement 

shall be resolved by the Seminole Tribal Court. See Ex. A to Compl., ¶ 7.13 (emphasis 

added). “Forum selection clauses are presumptively valid.” Loeffelholz v. Ascension 

Health, Inc., 34 F. Supp. 3d 1187, 1189 (M.D. Fla. 2014). The broad scope of the 

parties’ mandatory forum selection clause clearly covers questions concerning the 

interpretation and scope of Paragraph 7.13 of the Management Agreement. See Baker 

v. Econ. Research Servs., Inc., 242 So. 3d 450, 453 (Fla. 4th DCA 2018) (“Because ‘any’ 

means ‘all,’ … the forum-selection clauses apply to all disputes related to the contracts, 

whether those disputes arose before or after termination of the contracts.”) (emphasis 

in original; internal citations omitted).   

For all these reasons, to the extent the Court declines to dismiss the entirety of 

the Complaint for the reasons discussed supra §§ II.A and II.B (and the Court should 

dismiss the entirety of the Complaint for these reasons), the Court should nevertheless 

dismiss Count II for failure to state a plausible claim for relief.   

III. CONCLUSION. 

For all of the reasons discussed herein, the Court should dismiss EEP’s 

Complaint. 
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Local Rule 3.01(g) Certification 

 STOFI certifies that, by and through its undersigned counsel, it has conferred 

with counsel for Plaintiff EEP via email concerning whether the parties agree on the 

resolution of all or part of this motion, and counsel for Plaintiff EEP has advised that 

Plaintiff EEP opposes the motion.  

Dated:  March 8, 2021. 
 
  Respectfully submitted: 

 

 
1200 Four Seasons Tower 
1441 Brickell Avenue 
Miami Florida 33131 
Phone: (305) 350-5163 
Fax: (305) 372 2738 
 

   
By: 

s/Peter W. Homer 

   Peter W. Homer, Esq. 
Email: phomer@homerbonner.com 
Florida Bar No.: 291250 
Howard S. Goldfarb, Esq.  
Email: hgoldfarb@homerbonner.com 
Florida Bar No: 0016568 

 
Counsel for Defendant  
Seminole Tribe of Florida, Inc. 

 

 

 

 

Case 2:20-cv-00978-JLB-MRM   Document 12   Filed 03/08/21   Page 32 of 33 PageID 147



32 
HomeR BonneR Jacobs Ortiz, P.A. 

1200 Four Seasons Tower | 1441 Brickell Avenue | Miami Florida 33131 
305 350 5100 | www homerbonner.com 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on March 8, 2021, I electronically filed the 

foregoing document with the Clerk of the Court using CM/ECF.  I also certify that 

the foregoing document is being served this day on all counsel of record identified on 

the below Service List via transmission of Notices of Electronic Filing generated by 

CM/ECF.   

By: s/Peter W. Homer   
           Peter W. Homer 

 
 

 
SERVICE LIST 

 
Evans Energy Partners, LLC v.  
Seminole Tribe of Florida, Inc. 

Case No.: 2:20-cv-00978-JLB-MRM 
United States District Court for the Middle District of Florida 

Naples Division 
 

 
Donald G. Peterson, Esq. 
Yarnell & Peterson, P.A. 
3431 Pine Ridge Road, Suite 101 
Naples, FL 34018 
Email: donpeterson@naples.law.com 
 
Attorneys for Plaintiff/Petitioner Evans Energy Partners, LLC 
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