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1 

 
COUNTER-STATEMENT OF THE ISSUES 

 
1. Has Grand River Enterprises Six Nations, Ltd. (“GRE”) 

made allegations of injury in its Second Amended Complaint sufficient 

to confer jurisdiction on this Court? 

 2. Are GRE’s legal and factual allegations in its Second 

Amended Complaint sufficient to state a claim that Conn. Gen. Stat. 

§ 4-28m(a)(3)(C), a statute enacted to protect the health and welfare of 

Connecticut’s residents, violates the Due Process Clauses of the U.S. 

Constitution and the Connecticut Constitution? 

3. Are GRE’s legal and factual allegations in its Second 

Amended Complaint sufficient to state a claim that Conn. Gen. Stat. 

§ 4-28m(a)(3)(C), a statute enacted to help deter illicit cigarette 

trafficking and protect Connecticut from the adverse effects of such 

illegal activity, is preempted by the federal Prevent All Cigarette 

Trafficking Act?  

4. Are GRE’s legal and factual allegations in its Second 

Amended Complaint sufficient to state a claim that Conn. Gen. Stat. 

§ 4-28m(a)(3)(C), a statute that requires GRE to provide the 

Commissioner with nationwide data regarding the sales and shipments 
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2 

of its cigarettes and the taxes paid on them, violates the 

extraterritoriality prong of the dormant Commerce Clause? 

5. Are GRE’s legal and factual allegations in its Second 

Amended Complaint sufficient to state a claim that it is entitled to a 

declaratory judgment that it is in compliance with Conn. Gen. Stat. 

§ 4-28m(a)(3)(C)? 

STATEMENT OF THE CASE 
 
I. Overview Of The Proceedings Below 

 
This is an appeal from a final order of the United States District 

Court for the District of Connecticut (Eginton, J.) dismissing the 

Plaintiff’s Second Amended Complaint, pursuant to Fed. R. Civ. P. 

12(b)(6), JA 120, and from a subsequent order denying the Plaintiff’s 

Motion for Reconsideration (Meyer, J). JA 188.  See Grand River 

Enterprises Six Nations, Ltd. v. Kevin B. Sullivan, Commissioner of 

Revenue Services of the State of Connecticut, No. 3:16cv1087 (WWE), 

2018 WL 4623024 (D. Conn. Sept. 26, 2018) JA 120; Grand River 

Enterprises Six Nations, Ltd. v. John Biello, Acting Commissioner, 

Connecticut Department of Revenue Services, No. 3:16cv1087 (JAM), 

2020 WL 1027803 (D. Conn. Mar. 3, 2020).  JA 188. 
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GRE is a cigarette manufacturer.  On September 5, 2017, GRE 

filed a Second Amended Complaint, JA 94, alleging that Conn. Gen. 

Stat. § 4-28m(a)(3)(C) is unconstitutional because it requires GRE, in 

order to remain listed on the Connecticut Tobacco Directory, to reconcile 

the total number of cigarettes on which it has paid federal excise taxes 

with the total number of cigarettes it has annually shipped or sold 

nationwide.  In GRE’s view, section 4-28m(a)(3)(C) violates its rights to 

substantive due process under both the federal constitution, U.S. Const. 

amend. XIV, § 1, cl. 3, and the state constitution, Conn. Const. art. I, § 

10, and violates both the federal Supremacy Clause, U.S. Const. art. VI, 

cl. 2, and the dormant aspect of the federal Commerce Clause, U.S. 

Const. art. I, § 8, cl. 3.  In addition, GRE claims entitlement to a 

declaration that it has complied with section 4-28m(a)(3)(C). 

On November 17, 2017, the Defendant, the Commissioner of 

Revenue Services (“the Commissioner”), filed a motion to dismiss the 

Second Amended Complaint. JA 118.  The Commissioner argued that 

jurisdiction was lacking for want of standing and that, in any event, 

pursuant to Fed. R. Civ. P. 12(b)(6), the pleading failed to state a claim 

on which relief can be granted. 
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On September 26, 2018, the District Court (Eginton, J.) granted 

the motion to dismiss. JA 120.   The court assumed that GRE had 

adequately pled standing and, in reaching the constitutional averments, 

held: (1) the substantive due process claims failed because section 4-

28m(a)(3)(C) satisfies the rational basis standard of review; (2) the 

Supremacy Clause claim failed because the federal Prevent All 

Cigarette Trafficking ("PACT") Act, 15 U.S.C. 375 et seq., does not 

preempt section 4-28m(a)(3)(C), and it is not impossible, as GRE 

contended, for GRE to comply with both federal law and state law ; (3) 

the Commerce Clause claim failed because section 4-28m(a)(3)(C) does 

not control commercial transactions outside of Connecticut.  Finally, the 

District Court rejected GRE’s claim for declaratory relief, observing that 

the Commissioner had already furnished GRE with confirmation of its 

compliance for the period at issue. 

On October 3, 2018, GRE filed a motion for reconsideration. JA 

131.  On March 3, 2020, the District Court (Meyer, J.) denied the relief 

requested.  JA 188.  This appeal followed. 
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II. The Regulatory Scheme 
 

The sale of cigarettes is highly regulated in almost all states.  One 

of the regulatory tools that many states use is a tobacco directory, 

which lists the names of the cigarette manufacturers and their 

respective brands of cigarettes that the state has approved. Cigarette 

brands not listed on a state’s tobacco directory cannot legally be sold in 

that state.  Connecticut’s Tobacco Directory (“Directory”) is established 

pursuant to Conn. Gen. Stat §4-28m. If a manufacturer wants to sell its 

products in Connecticut, it must file a lengthy annual certification 

application and be vetted, according to state law, by the Commissioner 

of Revenue Services, who may  exercise his discretion to some extent in 

deciding whether to include a manufacturer on the Directory.   Conn. 

Gen. Stat. § 4-28l. Statutory requirements for being listed on the 

Directory are set forth in Conn. Gen. Stat. §§ 4- 28h – 4-28r.  

 Some of those provisions establish different requirements for a 

“participating manufacturer” (“PM”) than for a “nonparticipating 

manufacturer” (“NPM”).  A PM is a manufacturer that has joined the 
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Tobacco Master Settlement Agreement (“MSA”);1 an NPM is a 

manufacturer that has not joined the MSA.  Each PM must make 

annual payments to the states that participate in the MSA based on 

that manufacturer's nationwide sales.  The annual payments from all 

the PMs are pooled and then divided among the participating states 

according to a formula provided in the MSA.  To prevent NPMs from 

underpricing PMs, who must incorporate MSA payments into the costs 

of their products, the MSA required each participating state to enact a 

model “escrow statute.”  The model statute mandates that if an NPM 

sells cigarettes in a certain state, the NPM must make deposits into an 

escrow account for the benefit of that state to cover any liability 

judgment the state may someday obtain against the manufacturer.  The 

amount of the requisite escrow deposit is based on the volume of 
 

1  Excellent synopses of the history, purpose, and terms of the MSA, 
as well as the various forms of legislation that states have enacted 
to implement it, may be found in Grand River Enterprises Six 
Nations, Ltd. v. Pryor, 481 F.3d 60, 62-64 (2d Cir. 2007)(per 
curiam) and Grand River Enterprises Six Nations, Ltd. v. Pryor, 
425 F.3d 158, 162-64 (2d Cir. 2005).  The full text of the MSA may 
be found at 
https://www.publichealthlawcenter.org/topics/commercial-tobacco-
control/commercial-tobacco-control-litigation/master-settlement-
agreement. 
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cigarettes that the NPM sells annually in that state, and roughly 

approximates the amount the NPM would be required to pay, per 

cigarette, if it had joined the MSA.  See, e.g., Conn. Gen. Stat. § 4-28i. 

When states enacted their model escrow statutes, some NPMs 

resisted paying escrow and sought ways to avoid it.  In response, states 

enacted additional legislation to make escrow evasion more difficult.  

For example, states closed legislative loopholes that had allowed NPMs 

to recoup escrow payments by concentrating their sales regionally (the 

so-called “allocable share” amendments), see, e.g., Conn. Gen. Stat § 4-

28i(b)(2), and also established state tobacco directories to stop 

manufacturers who did not pay escrow from being able to continue to 

sell their cigarettes in those states.  See, e.g. Conn. Gen. Stat. § 4-28m. 

Through the years, NPMs have mounted unsuccessful legal challenges 

to states’ original escrow statutes, to their allocable share amendments, 

and to their tobacco directory statutes.  See, e.g., cases cited in fn. 4, 

infra, p. 27.  The statute challenged here represents a further effort by 
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Connecticut and three other states2 to reduce the number of NPM 

cigarettes that escape state taxation and escrow accounting.   

Conn. Gen. Stat. § 4-28m(a)(3)(C) provides: 

The commissioner shall not include or retain in 
the directory any brand family of a 
nonparticipating manufacturer if the 
commissioner concludes: . . . (C) a 
nonparticipating manufacturer's total nation-
wide reported sales of cigarettes on which federal 
excise tax is paid exceeds the sum of (i) its total 
interstate sales, as reported under 15 USC 375 et 
seq., as from time to time amended, or those made 
by its importer, and (ii) its total intrastate sales, 
by more than two and one-half per cent of its 
total nation-wide sales during any calendar year, 
unless the nonparticipating manufacturer cures 
or satisfactorily explains the discrepancy not 
later than ten days after receiving notice of the 
discrepancy. 
 

The overarching  purpose of this legislation is to grant state 

certification only to those NPMs that can effectively track the sales of 

their cigarettes throughout the United States, and can demonstrate, 

through diligent recordkeeping, that few, if any, of their cigarettes are 

subject to possible diversion into an illicit market.  Connecticut has a 

strong interest in certifying only NPMs that are able to monitor the 

 
2  See Ark. Code Ann. § 26-57-1303(b)(3)(C); Neb. Rev. Stat. § 69-

2709(14); Nev. Rev. Stat. Ann. 370.698(2)(g). 
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nationwide channels through which their cigarettes are distributed, 

because cigarettes that are purchased illegally in another state can 

easily be brought into Connecticut and resold cheaply, free of the costs 

of state taxation or escrow payments.  By requiring NPMs to 

demonstrate that they can track virtually all of their cigarettes from the 

point of manufacture or importation to the point of retail sale, 

Connecticut hopes to reduce state tax evasion; increase compliance with 

the state's escrow statute, and protect Connecticut residents from the 

many adverse public health effects, such as smoking initiation by 

minors, that are likely to occur wherever illegal, unlawfully 

underpriced, cigarettes are available.  

It is important to note that, in an illicit market, cigarettes 

produced by NPMs are likely to be more profitable than those made by 

PMs, because NPM cigarettes may enjoy a greater price advantage than 

PM cigarettes if they evade state taxation.  That is because the annual 

MSA payment that a PM makes to states is based on the total number 

of cigarettes, nationwide, on which a PM pays federal excise tax.  That 

tax is assessed at the "front end" of the distribution "pipeline," either 

when a PM’s cigarettes leave the manufacturing facility, if they are 
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produced domestically, or when a PM’s cigarettes enter the United 

States, if they are imported.  An NPM, however, does not have to make 

contractual payments to states pursuant to the MSA.  Instead, it makes 

statutorily required escrow deposits for the benefit of each state in 

which its cigarettes are sold.  Those escrow payments, which roughly 

approximate the amount of the MSA payments that PMs make, are 

calculated based on the number of cigarettes on which an NPM pays 

state excise tax.  State excise tax is almost always assessed when state 

licensed distributors place tax stamps on individual packs of cigarettes.  

Escrow obligations, therefore, materialize only at the "back end" of the 

distribution "pipeline."  If a PM’s cigarettes are diverted out of the legal 

distribution "pipeline" somewhere between production and retail, those 

cigarettes will have already been counted for MSA payment purposes.  

An NPM’s cigarettes, however, will escape being counted for escrow 

payment purposes if they are diverted to an illicit market before 

passing through the state stamping process.  MSA payments and 

escrow payments increase the cost of cigarettes by about the same 

amount, but in an illicit market, an NPM’s cigarettes are likely to enjoy 

a considerable price advantage over a PM’s cigarettes, because 
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bootlegged NPM cigarettes escape not only state taxation, but also 

escrow payments.  

The Connecticut statute that GRE is challenging, section 4-

28m(a)(3)(C), operates by requiring an NPM to calculate and report its 

total national cigarette count at the point of manufacture or 

importation from numbers reported in its federal excise tax returns or 

those of its importer.  The statute further requires an NPM to report 

cigarette counts at the point of retail by submitting federally required 

reports of interstate shipments made by the NPM or its importer, as 

well as similar reports of intrastate sales required by the laws of the 

states in which the intrastate sales occur.  An NPM must show, on an 

annual basis, that the numerical totals of the two respective data sets 

do not differ by more than two and one-half percent.  Even if an NPM 

cannot demonstrate that the total number of cigarettes it manufactured 

and the total number of cigarettes it sold throughout the country in the 

previous year do not fall within the permitted two and one-half percent 

spread, an NPM may still qualify to be listed on the Directory if it is 

able to satisfactorily explain to the Commissioner why the two totals 

don’t match within the allowable margin.  There are innumerable 
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legitimate reasons why the two figures may not correlate as closely as 

the statute requires, ranging from cigarettes that are still being held in 

inventory, to cigarettes that are statutorily exempt from state taxation, 

to the destruction of records in a fire or a natural disaster.  The 

Commissioner evaluates each application and explanation on a case-by-

case basis. 

III.   GRE’s Regulatory Compliance 
 

GRE is a Canadian tribal cigarette manufacturer that exports 

cigarettes to the United States.  Second Amended Complaint ¶ 11, 

JA 97.  GRE has been continuously certified to the Connecticut Tobacco 

Directory since at least 2014.  Id.  With respect to GRE's applications to 

be certified since 2016, the Commissioner has not required GRE to 

produce data regarding its tribal importers’ sales to distributors or 

retailers located within tribal reservations in the United States.  The 

Commissioner exempted those sales from analysis under section 

4-28m(a)(3)(C) after two federal district courts in the State of New York 

ruled that the federal Prevent All Cigarette Trafficking ("PACT") Act, 

15 U.S.C. 375 et seq., the federal recordkeeping statute cited in section 

4-28m(a)(3)(C), does not apply to certain shipments that begin and end 
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in Indian Country.3  See Amended Notice of Determination Not to 

Include Grand River Enterprises Six Nations Ltd. on the Connecticut 

Tobacco Directory, August 24, 2016.  JA 62.  The ruling from the 

Eastern District of New York has since been reversed in relevant part 

by this Court in New York v. Mountain Tobacco Co., 942 F.3d 536 (2d. 

Cir. 2019), and the ruling from the Western District of New York, which 

was a federal magistrate’s report and recommendation, has since been 

rejected by that District Court.  Although the judicial rulings that led to 

GRE’s partial reporting exemption no longer hold sway, the 

Commissioner will nevertheless defer any reassessment of his exercise 

of discretion in that regard, pending the outcome of this litigation.  It is 

undisputed that, at this time, GRE is a legally compliant manufacturer, 

and as such, is currently listed on the Connecticut Tobacco Directory.  

IV. The Second Amended Complaint 
 

On September 5, 2017, GRE filed a Second Amended Complaint, 

alleging that section 4-28m(a)(3)(C) is unconstitutional because it 
 

3  See New York v. Mountain Tobacco Co., No.12-CV-06276, 2016 WL 
3962992 (E.D.N.Y. Jul. 21, 2016).  See also New York v. Grand 
River Enterprises, Ltd., No.14-CV-00910, 2016 WL 11585777 
(W.D.N.Y. Aug. 30, 2016), Report and Recommendation Rejected, 
2019 WL 516955 (W.D.N.Y. Feb. 11, 2019). 
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requires GRE to accomplish the impossible, namely, to reconcile the 

total number of cigarettes it reports for purposes of federal excise tax 

payment with its total interstate and intrastate sales, within a two and 

one-half percent margin.  JA 94.  In GRE’s view, section 4-28m(a)(3)(C) 

violates its rights to substantive due process under both the U.S. 

Constitution and the Connecticut Constitution; violates the Supremacy 

Clause because it conflicts with the federal PACT Act, and violates the 

Commerce Clause because section 4-28m(a)(3)(C) impermissibly 

controls commerce outside the State.  In addition, GRE contends it is 

entitled to a declaratory judgment that it is compliant with section 4-

28m(a)(3)(C).  Id. 

V. The Motion To Dismiss The Second Amended Complaint 
 

On November 17, 2017, the Commissioner filed a motion to 

dismiss the Second Amended Complaint, arguing, in the first instance, 

that GRE lacked standing because it had pled no cognizable injury, and 

that, even if it had, the pleading nevertheless failed to state a claim on 

which relief can be granted.  JA 118.  The Commissioner further argued 

the substantive due process claim failed because GRE does not have a 

protected property or liberty interest in being listed in the State’s 
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Tobacco Directory.  Moreover, section 4-28m(a)(3)(C) satisfies the 

rational basis standard of review.  With respect to the Supremacy 

Clause claim, the Commissioner argued that federal law does not 

preempt section 4-28m(a)(3)(C), and that compliance with both federal 

law and section 4-28m(a)(3)(C) is not impossible, as GRE averred.  The 

Commissioner also explained that GRE’s Commerce Clause claim failed 

because section 4-28m(a)(3)(C) does not operate to exert direct control 

over commercial activity in other states.  Finally, the Commissioner 

pointed out that a declaration of compliance with section 4-28m(a)(3)(C) 

was unnecessary and inappropriate, because the Commissioner had 

already furnished confirmation of GRE's compliance by certifying GRE 

to the Connecticut Tobacco Directory. 

VI. The Dismissal Of The Second Amended Complaint 
 

On September 26, 2018, the District Court (Eginton, J.) rendered 

a decision granting the Commissioner’s motion to dismiss the Second 

Amended Complaint.  JA 120.  The court, in order to reach the 

substantive issues raised by the Commissioner’s motion, passed over 

the issue of jurisdiction, stating that it “assum[ed] that plaintiff has 
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adequately alleged standing, or that it could amend its complaint to do 

so….”  JA 122.  

With respect to GRE’s substantive due process claim, the court 

held:  

Given the deferential standard [of review], § 4-
28m(a)(3)(C) can be viewed as rational means to 
reduce tax evasion; increase compliance with the 
escrow statute, and protect Connecticut residents 
from the many adverse public health effects of 
tobacco. 
. . . 

 
Plaintiff’s complaint fails plausibly to allege that 
§ 4-28m(a)(3)(C) cannot satisfy the rational basis 
standard of review. 

 
JA 124-25.  The court further observed that GRE’s allegation that it is 

impossible for it to comply with section 4-28m(a)(3)(C) is flatly refuted 

by GRE’s status as a certified manufacturer.  “[P]laintiff all but ignores 

the provision allowing manufacturers to explain such a discrepancy to 

the commissioner.  Indeed, plaintiff labels the § 4-28m(a)(3)(C)’s [sic] 

requirement as impossible, yet plaintiff has been repeatedly certified to 

the Tobacco Directory based on the defendant’s exercise of discretion in 

accepting plaintiff’s explanations.”  JA 124. 
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The court also summarily dispensed with GRE’s Supremacy 

Clause claim, stating,  

[t]he Court is not persuaded that § 4-28m(a)(3)(C) 
and the PACT Act are in conflict….[T]he parties 
agree that plaintiff is in compliance with the 
PACT Act, so plaintiff’s compliance with § 4-
28m(a)(3)(C) has not somehow forced it to violate 
federal regulations. Plaintiff is listed on the 
Directory in part due to its compliance with both 
statutes, so the argument that dual compliance is 
impossible is unavailing. 

  
JA 126. 
 

With respect to GRE’s Commerce Clause claim, the court 

generously overlooked the deficient allegations in its Second Amended 

Complaint and accepted the representation it made in its brief that its 

intent was to allege that “the practical effect of § 4-28m(a)(3)(C) is to 

control conduct beyond the boundaries of the State, in violation of the 

third prong of the dormant Commerce Clause.”  JA 127.  The court, 

however, rejected that claim by relying on this Court’s decision in 

VIZIO, Inc. v. Klee, 886 F.3d 249 (2d Cir. 2018).  “[A]s VIZIO 

demonstrates, mere consideration of out-of-state or nationwide activity 

does not violate the extraterritoriality doctrine.” Id.  The court further 

noted that “§ 4-28m(a)(3)(C) is merely a reporting requirement 
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pertaining to sales transactions that have already occurred; it has no 

substantive impact whatsoever on those transactions themselves, so the 

Commissioner cannot be said to have directed plaintiff’s out-of-state 

conduct.”  JA 128.   

The court also rejected GRE’s final claim, namely, that it is 

entitled to a judicial declaration that it has complied with 

§ 4-28m(a)(3)(C).  GRE argued that such a declaration is necessary, 

even though it has remained certified to the Tobacco Directory 

continuously since this litigation began, because “the offensive conduct 

is capable of repetition yet evading review.”  JA 129.  The court, 

unmoved by that contention, observed wryly, “[w]hile defendant’s 

conduct is capable of repetition, in light of this decision, it has not 

evaded review.” Id.  The court reassured GRE that if the Commissioner 

were to refuse to certify it to the Tobacco Directory in the future, based 

on noncompliance with section 4-28m(a)(3)(C), GRE could challenge the 

Commissioner’s action at that time.  Id. 

VII. The Motion for Reconsideration 
 

GRE, after receiving the District Court’s ruling dismissing all 

counts of the Second Amended Complaint, filed a motion for 
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reconsideration on October 3, 2018. JA 131.  GRE focused its request for 

reconsideration primarily on its Commerce Clause claim.  On May 8, 

2019, the court (Eginton, J.) entered an order stating that the court 

would “defer decision on plaintiff's motions until a decision is issued by 

the Second Circuit in State of New York v. Mountain Tobacco Company 

(17-3198), argued January 24, 2019.” Docket Entry No. 104, JA 12. 

After this Court issued its decision in New York v. Mountain Tobacco 

Co., 942 F.3d 536 (2d. Cir. 2019), on November 7, 2019, GRE notified 

the District Court of that ruling and renewed its motion.  Docket Entry 

No. 107, JA 13.  The court (Meyer, J.) ordered briefing by the parties 

and subsequently heard oral argument on GRE’s motion for 

reconsideration.  JA 134.  

VIII.  The Denial of the Motion for Reconsideration 
 

On March 3, 2020, the court issued a decision denying the motion 

for reconsideration and affirming the court’s previous ruling.  JA 188.   

The court began its analysis of GRE’s motion by reiterating that 

section 4-28m(a)(3)(C) has a legitimate legislative purpose.  JA 190-91.  

The court then restated its rejection of GRE’s Commerce Clause claim.  
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It explained why the precedent that this Court provided in the VIZIO 

decision had been correctly applied: 

Although the facts and regulatory framework in 
VIZIO are not the same as those presented here, 
the reasoning of VIZIO applies with equal force in 
this case.  Section 4-28m(a)(3)(C) on its face 
attaches regulatory significance to activity that 
has occurred outside of Connecticut but does not 
go so far as to mandate or control any 
extraterritorial commercial activity.  The most 
that can be said is that section 4-28m(a)(3)(C) 
tasks GRE with gathering sales or shipping 
information from out-of-state importers and 
distributors of its cigarettes so that GRE in turn 
may certify its compliance with sections 4-28h to 
4-28j, inclusive, and submit the required data, if 
necessary, for the Connecticut Commissioner to 
evaluate any discrepancy under section 4-
28m(a)(3)(C). 

JA 193. 
 

The court further explained: 

Section 4-28m(a)(3)(C) does not control or 
regulate any of GRE’s out-of-state commercial 
activity.  GRE does not point to any precedent to 
suggest that a State engages in the “control” of 
conduct beyond its borders when, as GRE alleges 
here, the State conditions the right of a business 
to conduct in-state activity on the business’s 
disclosure and reporting of information 
concerning its out-of-state activities. 
. . . 

 
Here, because section 4-28m(a)(3)(C) requires the 
reporting of information that is already 
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independently subject to federal reporting 
requirements (whether on federal excise tax 
forms or pursuant to PACT), there can be no 
plausible claim that section 4-28m(a)(3)(C) 
amounts to an improper projection of 
Connecticut’s regulatory authority to encroach 
upon any regulatory interests of other States. 
. . . 
  
[A]s the Commissioner notes, “[a]ll of the sales 
information that Plaintiff must collect from its 
importers and distributors regarding either 
interstate sales or intrastate sales of its brands is 
data that importers and distributors must 
already submit to state revenue departments 
pursuant to either federal law (the PACT Act) or 
state law.” Doc. #95 at 12. In light of this 
regulatory context, it is impossible to conclude 
that the practical effect of section 4-28m(c)(3)(A) 
is an improper control by Connecticut of out-of-
state business activities. 

 
JA 193-96.  The court also pointed out the irony of GRE’s objections to 

the Commissioner’s use of nationwide data for state certification 

purposes, when GRE itself must annually employ data regarding its 

national market share to determine if it is eligible for a release of 

escrow pursuant to Connecticut’s allocable share amendment, Conn. 

Gen. Stat. § 4-28i(b)(2).  JA 195-96. 

As a final matter, the court rejected GRE’s claim that Judge 

Eginton, who had previously dismissed the case, had failed to give 
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proper weight to the allegations of the Second Amended Complaint.  

Noting that “a court is not required to accept legal conclusions or 

conclusory factual allegations,” Judge Meyer concluded: 

“[n]otwithstanding the hyperbole in GRE’s complaint about the effect of 

section 4-28m(a)(3)(C), GRE has not alleged facts that give plausible 

grounds to grant relief in light of the regulatory framework…that 

governs the consideration of its claims.”  JA 196-97. 

After receiving the District Court’s ruling, GRE took this appeal 

from the District Court’s order granting the Commissioner’s Motion to 

Dismiss the Second Amended Complaint, and the District Court’s 

denial of GRE’s Motion for Reconsideration. JA 200. 

SUMMARY OF ARGUMENT 
 

This Court should either dismiss this appeal for lack of subject 

matter jurisdiction or affirm the judgment of the District Court in its 

entirety.  

GRE’s Second Amended Complaint does not allege that GRE has 

incurred any injury as a result of complying with the specific statutory 

provision at issue.  In the absence of such an allegation, this Court lacks 

jurisdiction to entertain GRE’s appeal.   
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None of the counts in the Second Amended Complaint satisfies the 

standards for pleading mandated by the United States Supreme Court.  

In Count One, GRE alleges a denial of substantive due process.  To 

make such a claim with respect to economic or social welfare legislation, 

a plaintiff must allege that it has a protected property or liberty 

interest established by state law, and that the challenged legal 

requirement is not rationally related to a legitimate legislative purpose. 

There are three reasons GRE has no protected interest.  First, the 

Tobacco Directory operates on a year-to-year basis; manufacturers must 

apply ab initio each year, and no manufacturer can reasonably expect to 

be certified anew simply because it has been certified in the past. 

Second, no protected interest arises where the granting of a benefit 

depends on an exercise of discretion by a decisionmaker.  The statute 

challenged here grants discretion to the Commissioner to accept a 

satisfactory explanation for a manufacturer’s failure to meet the 

statute’s numeric requirements.  Third, the statutory scheme that 

encompasses section 4-28m(a)(C)(3) grants a manufacturer both 

administrative and judicial redress if its application were to be denied, 
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or if it were to be removed from the Directory during the course of an 

annual certification cycle. 

Even if GRE could plausibly plead that it has a protected interest, 

which it cannot, it must also plausibly allege that section 4-28m(a)(3)(C) 

lacks a rational basis.  Considering the extraordinarily deferential 

standard that applies to economic or social welfare legislation, this 

requirement presents a substantial hurdle for GRE.  The District Court 

had no difficulty determining that the challenged statute serves the 

legitimate legislative purposes of reducing tax evasion, increasing 

compliance with the escrow statute, and protecting Connecticut 

residents from the adverse public health effects of tobacco. 

Count Two states no viable legal basis or plausible factual support 

for its contention that section 4-28m(a)(C)(3) is preempted by federal 

law, particularly the PACT Act.  In the absence of indications to the 

contrary, there is a presumption that federal statutes do not preempt 

state law.  The language and the history of the PACT Act amply 

demonstrate that it does not automatically preempt state tobacco 

control measures.   
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Furthermore, GRE contends that compliance with both the PACT 

Act and section 4-28m(a)(C)(3) is impossible because some of its 

importers are located on tribal reservations.  GRE asserts that cigarette 

shipments between tribal reservations within the same State are 

exempt from the PACT Act’s reporting requirements, and therefore, 

GRE lacks the data necessary to comply with section 4-28m(a)(C)(3). 

That contention, however, is at odds with this Court’s reasoning in New 

York v. Mountain Tobacco Co., 942 F.3d 536 (2d. Cir. 2019), which 

clearly suggests that the Act’s requirements extend to such shipments.   

 Count Three, which alleges a violation of the extraterritoriality 

prong of the Commerce Clause, does not include the legal and factual 

explanations necessary to assert such a claim.  To withstand dismissal, 

GRE’s extraterritoriality claim would have had to allege either that the 

challenged statute is inconsistent with the regulatory regimes of other 

states, or that the statute requires out-of-state NPMs to seek 

Connecticut’s approval before engaging in an out-of-state transactions, 

or that commerce would be obstructed if numerous other states adopted 

a similar statute.  Count Three makes none of those allegations.  It 

alleges only that section 4-28m(a)(C)(3) impermissibly requires data 

Case 20-1044, Document 39, 07/01/2020, 2875476, Page34 of 76



26 

about GRE’s sales outside of Connecticut in order to determine whether 

GRE should be authorized to make sales within Connecticut. Squarely 

on point with respect to that issue is this Court’s ruling in VIZIO, Inc. v. 

Klee, 886 F.3d 249 (2d Cir. 2018), which held that Connecticut did not 

violate the extraterritoriality prong of the Commerce Clause by utilizing 

information about a business’ national market share to implement a 

regulatory statute.   

This Court should also affirm the district court’s dismissal of 

Count Four, which requests a judicial declaration that GRE has 

complied with section 4-28m(a)(C)(3).  Because GRE is currently 

certified and listed on the Connecticut Tobacco Directory, there is no 

dispute between the parties that GRE is legally compliant.    

ARGUMENT 
 

This Court, in reviewing the District Court’s dismissal of the 

Second Amended Complaint, will render a decision of national 

significance.  This case brings together several of this Court’s landmark 

tobacco-related decisions with two of its more recent rulings.  GRE 

challenges the constitutionality of a state tobacco control measure that 

pertains only to cigarette manufacturers that have not joined the MSA. 
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Connecticut and three other states have already enacted nearly 

identical legislation, and if GRE’s challenge to section 4-28m(a)(3)(C) is 

defeated, many other states may also choose to protect the health and 

welfare of their residents by enacting similar measures.  

This case bears many similarities to previous legal challenges that 

GRE and other NPMs have brought over the last two decades to 

attempt to derail state legislation enacted to implement the MSA.  

Those lawsuits routinely raised the same constitutional claims asserted 

here: lack of substantive due process, federal preemption, violation of 

the extraterritoriality prong of the Commerce Clause.  Such cases, 

however, uniformly met with defeat, and most did not survive a motion 

to dismiss.4  Those previous unsuccessful challenges to MSA-related 

 
4  For a history of GRE’s previous protracted legal challenges to 

MSA-related legislation, as well as similar cases in the Second 
Circuit, see Freedom Holdings, Inc. v. Cuomo, 624 F.3d 38 (2d Cir. 
2010) and Grand River Enterprises Six Nations, Ltd., v. Pryor, 481 
F.3d 60, 62 (2d Cir. 2007)(per curiam).  For similar challenges in 
other circuits, see, e.g., S&M Brands, Inc. v. Georgia ex rel. Carr, 
925 F.3d 1198 (11th Cir. 2019); S&M Brands, Inc. v. Caldwell, 614 
F.3d 172 (5th Cir. 2010); Grand River Enterprises Six Nations, Ltd. 
v. Beebe, 574 F.3d 929 (8th Cir. 2009); KT&G Corp. v. Att'y Gen. of 
Oklahoma, 535 F.3d 1114 (10th Cir. 2008); Star Scientific, Inc. v. 
Beales, 278 F.3d 339 (4th Cir. 2002); Int'l Tobacco Partners v. 
Kline, 475 F.Supp.2d 1078 (D. Kan. 2007).  
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legislation, many of which came before this Court, provide a well-worn 

path for this Court to follow to reject GRE’s constitutional claims.    

Two other recent rulings by this Court also relate directly to this 

case.  In the first one, New York v. Mountain Tobacco Co., 942 F.3d 536 

(2d. Cir. 2019), this Court held that the federal Prevent All Cigarette 

Trafficking Act (PACT Act), 15 U.S.C. 375 et seq., applies to cigarettes 

shipped between tribal reservations located in different states.  That 

case left open the remaining question raised here, namely, whether the 

PACT Act also applies to cigarettes shipped between tribal reservations 

located within the same state.  In the second one, VIZIO, Inc. v. Klee, 

886 F.3d 249 (2d Cir. 2018), this Court held that a state environmental 

regulation, which utilized a television manufacturer’s national market 

share to determine the amount of the company’s requisite annual 

payment into the state’s electronics recycling fund, did not control 

interstate commerce in violation of the Commerce Clause.  Like the 

state statute at issue in VIZIO, section 4-28m(a)(3)(C) employs 

nationwide data to determine whether a cigarette manufacturer may be 

certified to sell its products within Connecticut.  VIZIO therefore 

provides an excellent blueprint for the Court to follow in deciding 
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whether section 4-28m(a)(3)(C) passes constitutional muster with 

respect to the Commerce Clause.   

This Court’s older and newer cases, taken together, demonstrate 

definitively that the District Court properly dismissed all counts of the 

Second Amended Complaint. 

I.  GRE Lacks Standing Because It Has Alleged No Concrete 
Injury, And Its Alleged Future Injuries Are Not Certainly 
Impending. 

 
In the proceeding below, the Commissioner challenged GRE’s 

standing and the District Court’s jurisdiction, U.S. Const. art. III, § 2, 

cl. 1, but the district court did not directly decide that preliminary 

issue.  The court (Eginton, J.) reasoned: 

At the outset, defendant argues that plaintiff 
lacks standing because it has alleged no concrete 
injury.  Citing to paragraphs 9 and 32 of its 
second amended complaint, plaintiff responds 
that it has pleaded factual allegations of 
particularized injury in the form of substantial 
costs expended in complying with the 
Commissioner’s demands, which are allegedly 
based on unconstitutional interpretation of § 4-
28m(a)(3)(C).  Although the second amended 
complaint does allege that plaintiff “has expended 
over $300,000 in seeking and obtaining approval 
to be listed on the Tobacco Directory,” it does not 
specifically attribute any portion of that cost to 
compliance with the statutory provision at issue, 
Conn. Gen. Stat. § 4-28m(a)(3)(C).  Plaintiff 
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maintains that a “fair reading” of the second 
amended complaint should presume that 
plaintiff’s alleged economic injuries are fairly 
traceable to complying with § 4-28m(a)(3)(C). 
Assuming that plaintiff has adequately alleged 
standing, or that it could amend its complaint to 
do so, the second amended complaint will 
nevertheless be dismissed for the reasons that 
follow. 

 
JA 122. 
 

Although the court acknowledged that the Second Amended 

Complaint contains no specific factual explanation of exactly how GRE 

incurred costs or other injuries in the course of complying with section 

4-28m(a)(C)(3), the court nevertheless generously “assumed” that 

federal jurisdictional requirements had been, or could be, met.5  

The United States Supreme Court has observed that “’no principle 

is more fundamental to the judiciary’s proper role in our system of 

government than the constitutional limitation of federal-court 
 

5  It is quite plausible that GRE has no costs or other concrete 
injuries to allege, because, as the District Court noted in its ruling 
denying GRE’s motion for reconsideration, all the data that GRE 
is required to submit pursuant to section 4-28m(a)(3)(C) is data 
that GRE must already collect or generate for other purposes, 
such as the calculation of taxes, the calculation of escrow owed to 
states other than Connecticut, or the calculation of its eligibility 
for allocable share releases from the states in which it makes 
sales.  See JA 195-96. 
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jurisdiction to actual cases or controversies,” which includes the 

requirement that a plaintiff have standing to sue.  Spokeo, Inc. v. 

Robins, __ U.S. __, 136 S. Ct. 1540, 1547 (2016) (internal citation 

omitted); Clapper v. Amnesty Int’l USA, __ U.S. __, 133 S. Ct. 1138, 

1146 (2013).  A federal court’s inquiry regarding standing must be 

especially rigorous when it is asked to nullify the actions of a state’s 

political branches, because a federal court must recognize “[t]he special 

delicacy of the adjustment to be preserved between federal equitable 

power and State administration of its own law.”  City of Los Angeles v. 

Lyons, 461 U.S. 95, 112 (1983)  “If a dispute is not a proper case or 

controversy, the courts have no business deciding it, or expounding the 

law in the course of doing so.”  Town of Chester, N.Y. v. Laroe Estates, 

Inc., __ U.S. __, 137 S. Ct. 1645 (2017) (internal citation omitted).  

To establish Article III standing, a plaintiff must 
have "(1) suffered an injury in fact, (2) that is 
fairly traceable to the challenged conduct of the 
defendant, and (3) that is likely to be redressed 
by a favorable judicial decision.  The plaintiff, as 
the party invoking federal jurisdiction, bears the 
burden of establishing these elements.  Where… 
a case is at the pleading stage, the plaintiff must 
clearly allege facts demonstrating each element. 

 
Spokeo, Inc., 136 S. Ct. at 1547 (internal citations omitted). 
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Injury in fact is "the first and foremost of standing's three 

elements."  Id. (internal citation omitted).  An injury in fact is an injury 

that is "concrete and particularized, and actual or imminent, not 

conjectural or hypothetical."  Id. at 1548 (internal citation omitted).  A 

"concrete" injury is "'real' and not 'abstract.'" Id.  

The "injury in fact" requirement is well illustrated in Spokeo.  The 

petitioner in that case, a credit reporting agency, operated a “people 

search engine” that scanned a broad range of databases to gather 

personal information about individuals and provide "profiles" of them to 

a variety of users.  The respondent, Thomas Robins, discovered that the 

profile that Spokeo had generated about him contained inaccurate 

information.  Robins filed a federal complaint against Spokeo, alleging 

that it had published misinformation about him, and had willfully 

failed to comply with the procedural requirements of the federal Fair 

Credit Reporting Act.  The Supreme Court vacated the Ninth Circuit's 

ruling that Robins had established standing and remanded the case for 

determination of whether Robins had alleged actual harm or loss as a 

result of the petitioner's alleged transgressions.  The Supreme Court 

cautioned that "Article III standing requires a concrete injury even in 
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the context of a statutory violation."  Id. at 1549.  Applying that holding 

to this case, GRE's vague statement that it has incurred expenditures 

“in seeking and obtaining approval to be listed on the Tobacco 

Directory,” without any explanation of the particular expenditures that 

resulted directly from having to satisfy Connecticut’s allegedly wrongful 

statutory requirement, is insufficient to establish standing.  

 GRE may contend that each annual certification cycle carries 

with it the risk that the Commissioner will find its application deficient, 

and that GRE's possible future exclusion from the Directory is an injury 

adequate to confer standing.  That argument has little merit.  "A party 

facing prospective injury has standing to sue [only] where the 

threatened injury is real, immediate, and direct."  Davis v. Fed. Election 

Comm'n, 554 U.S. 724, 734 (2008).  "[A]llegations of possible future 

injury are not sufficient."  Clapper, 133 S. Ct. at 1147 (emphasis in 

original) (citation omitted).6  

 
6  In Clapper, the Supreme Court determined that the Second 

Circuit's framework for analyzing standing was too lenient and 
admonished that "the Second Circuit's 'objectively reasonable 
likelihood' standard is inconsistent with our requirement that 
'threatened injury must be certainly impending to constitute 
injury in fact…."  133 S. Ct. at 1147 (internal citation omitted). 
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  Analogous to GRE's situation is Whitmore v. Arkansas, 495 U.S. 

149 (1990), in which the Supreme Court rejected the appeal of an 

inmate whose assertion of standing depended on the outcome of his 

future legal proceedings.  The Court observed, “[i]t is just not possible 

for a litigant to prove in advance that the judicial system will lead to 

any particular result in his case."  Id. at 159-60. Similarly, in this case, 

GRE may suffer injury only if the Commissioner denies a future 

certification application.  The possibility of such an occurrence is too 

speculative to satisfy the requirements of Article III. 

For the foregoing reasons, GRE’s allegations regarding its present 

or possible future losses do not meet the "'irreducible constitutional 

minimum'" required by Spokeo.  136 S. Ct. at 1547 (citation omitted). 

Nowhere in the Second Amended Complaint are there allegations that 

GRE has incurred a "concrete" injury, or that such an injury is 

"certainly impending."  To the contrary, it is undisputed that GRE is 

currently certified to the Connecticut Tobacco Directory, and GRE offers 

no facts to demonstrate why it will not be certified in the future.  
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GRE’s failure to plead any injury “fairly traceable” to its compliance 

specifically with section 4-28m(a)(3)(C) deprives this Court of 

jurisdiction and necessitates the dismissal of this appeal.   

II.  The Second Amended Complaint Fails To Provide 
Either An Adequate Legal Framework For Any Of Its 
Claims Or Well-Pleaded Facts To Support Them. 

 
The deficiencies of pleading in the Second Amended Complaint are 

glaring and pervasive, and they are fatal with respect to each of its 

counts. In Ashcroft v. Iqbal, 556 U.S. 662 (2009), the United States 

Supreme Court explained the standards that a complaint must meet to 

survive a motion to dismiss. 

[T]he pleading standard [Fed. R. Civ. P. 8] 
announces…demands more than an unadorned, 
the-defendant-unlawfully-harmed-me accusation. 
A pleading that offers labels and 
conclusions…will not do. Nor does a complaint 
suffice if it tenders naked assertions devoid of 
further factual enhancement. …[A] complaint 
must contain sufficient factual matter… to state 
a claim to relief that is plausible on its face. … 
The plausibility standard… asks for more than a 
sheer possibility that a defendant has acted 
unlawfully. Where a complaint pleads facts that 
are merely consistent with a defendant's liability, 
it stops short of the line between possibility and 
plausibility of entitlement to relief.  
 

Id. at 678 (internal quotation marks and citations omitted).  
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The Second Amended Complaint fails to meet those standards; it is 

rife with “legal conclusions couched as factual allegations,” to which a 

court gives no credence.  Stadnick v. Vivint Solar, Inc., 861 F.3d 31, 35 

(2d Cir. 2017).  As discussed in more detail below, GRE’s allegations, 

while factual, are sometimes inapposite to the claims that GRE must 

prove. 

 Even in the instances where the Second Amended Complaint 

contains well-pleaded facts that pertain to the legal requirements for a 

stated claim, the factual allegations are still insufficient to "permit the 

court to infer more than the mere possibility of misconduct."  Iqbal, 556 

U.S. at 679 (emphasis added).  “To survive dismissal, the plaintiff must 

provide the grounds upon which his claim rests through factual 

allegations sufficient ‘to raise a right to relief above the speculative 

level.’”  ATSI Commc’ns, Inc. v. Shaar Fund, Ltd., 493 F.3d 87, 98 (2d 

Cir. 2007) quoting  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007).  

III.  The Second Amended Complaint Fails To State A Claim 
For Denial of Substantive Due Process Under Either the 
United States Constitution or the Connecticut 
Constitution. 

 
 The allegations set forth in Count One of the Second Amended 

Complaint, claiming a denial of substantive due process, are the very 

Case 20-1044, Document 39, 07/01/2020, 2875476, Page45 of 76



37 

kind of "unadorned, the-defendant-unlawfully-harmed-me 

accusation[s]" that Iqbal condemns. 556 U.S. at 678. Paragraphs 73 

through 78, JA 110-11, which are the only paragraphs that relate 

specifically to that claim, are completely devoid of facts; they are merely 

bald conclusions that do not even accurately state the applicable legal 

requirements for asserting a denial of substantive due process.  

Moreover, the more general allegations set forth in Paragraphs 1 

through 71, JA 94-109, cannot salvage Count One, because most of 

them contain assertions that have no bearing on a constitutional denial 

of that nature.  

A. GRE's Substantive Due Process Claim Fails Because 
GRE Has No Protected Interest In Being Listed On 
The Connecticut Tobacco Directory. 

  
To succeed on a substantive due process claim, a plaintiff must 

first "establish that state action deprived him of a protected property [or 

liberty] interest."  Sanitation & Recycling Indus., Inc. v. City of New 

York, 107 F.3d 985, 995 (2d Cir. 1997), quoting Mathews v. Eldridge, 

424 U.S. 319, 332 (1976).7  See also, Narumanchi v. Bd. of  Trustees of 

 
7 Resolving the issue of the existence of a federally protectable 

property or liberty right is proper on a motion to dismiss because 
Footnote continued on next page 
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Conn. State Univ., 850 F.2d 70, 72 (2d Cir. 1988) ("The threshold issue 

is always whether the plaintiff has a property or liberty interest 

protected by the Constitution.") "The Fourteenth Amendment's 

procedural protection of property is a safeguard of the security of 

interests that a person has already acquired in specific benefits."  Bd. of 

Regents of State Colleges v. Roth, 408 U.S. 564, 576 (1972).  Thus, "[t]o 

have a property interest in a benefit, a person clearly must have more 

than an abstract need or desire for it.  He must have more than a 

unilateral expectation of it.  He must, instead, have a legitimate claim 

of entitlement to it."  Id. at 577.  Property interests "are created and 

their dimensions are defined by existing rules or understandings that 

stem from an independent source such as state law."  Id.; see also RR 

Village Ass'n, Inc. v. Denver Sewer Corp., 826 F.2d 1197, 1201 (2d Cir. 

1987).  

It is black letter law that no property interest is implicated by the 

nonrenewal of a government benefit where there is no entitlement to 

renewal.  See, e.g., Roth, 408 U.S. at 578 (finding no property interest 
___________________ 

it is a question of law.  Natale v. Town of Ridgefield, 170 F.3d 258, 
263 (2d Cir. 1999); Gagliardi v. Vill. of Pawling, 18 F.3d 188, 192 
(2d Cir. 1994).   
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where respondent professor's "appointment secured absolutely no 

interest in re-employment for the next year" and, therefore, respondent 

had "no possible claim of entitlement to re-employment.”) In this case, 

there are several reasons why a cigarette manufacturer has no 

entitlement to remaining on the Tobacco Directory from one year to the 

next.  First, the language of the statutes pertaining to certification 

makes clear that, to be retained on the Directory, a cigarette 

manufacturer must demonstrate annually, based on current 

information, that it satisfies all statutory requirements.  See Conn. Gen. 

Stat. § 4-28l(a) and (f).  The Commissioner annually promulgates the 

Directory, which contains a "listing of all tobacco product 

manufacturers that have provided current and accurate 

certifications…."  Conn. Gen. Stat. § 4-28m(a)(1) (emphasis added).  

According to the foregoing statutes, each manufacturer must begin 

anew each year to detail its current products and business operations 

and demonstrate its current compliance with the many state and 

federal laws that regulate cigarettes.  After the annual application 

deadline of April 30th, the Commissioner performs an extensive de novo 

review of each manufacturer’s submissions before deciding whether to 
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authorize the manufacturer to sell cigarettes in Connecticut during the 

ensuing year.  The fact that a manufacturer may have been certified the 

preceding year carries no weight with respect to future certification. 

The decision to include or retain a manufacturer on the Directory 

rests within the discretion of the Commissioner.  This Court has 

consistently held that where a government agency has discretion to 

deny an application for a government benefit, the applicant has no 

protected property interest in that benefit.  See, e.g., Sanitation & 

Recycling Indus., Inc., 107 F.3d at 995 ("Commission is vested with 

broad discretion to grant or deny a license application, which forecloses 

plaintiffs from showing an entitlement to one."); Bernheim v. Litt, 79 

F.3d 318, 323 (2d Cir.1996)(A property interest arises only if the degree 

of discretion is so low “as to virtually assure conferral of the benefit.”)  

The statutes pertaining to the Tobacco Directory afford the 

Commissioner extensive discretion.  For example, Conn. Gen. Stat. 

§ 4-28m(a)(2) provides, in pertinent part: 

The commissioner shall not include or retain in 
such directory the name or brand families of any 
manufacturer that has failed to provide the 
required certification or whose certification the 
commissioner determines is not in compliance  
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with the provisions of section 4-28l, unless such 
violation has been remedied to the satisfaction of 
the commissioner.  

 
(Emphasis added.)  As the District Court noted in each of its two 

rulings, section 4-28m(a)(3)(C) grants the Commissioner discretion to 

accept satisfactory explanations for why available records and reports 

are insufficient to demonstrate a manufacturer’s statutory compliance. 

JA 124, 198.  

GRE acknowledges that where a government agency has 

discretion to deny an application for a government benefit, the applicant 

has no protected property in that benefit.  Therefore, GRE contends, as 

it must, that the challenged statute grants the Commissioner no 

discretion whatsoever.  See Brief of the Plaintiff-Appellant, pp.30-32. 

GRE's position is untenable.  The statute guarantees an NPM the 

opportunity to "satisfactorily explain" any discrepancy in excess of a two 

and one-half percent margin.  The General Assembly, by giving an NPM 

the chance to explain a greater deviation, clearly intended for the 

Commissioner to exercise discretion in assessing the validity of the 

explanation provided.  Any other interpretation would be absurd and 

would render the word "satisfactorily" meaningless.  See Duncan v. 
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Walker, 533 U.S. 167, 174 (2001)("It is our duty to give effect, if 

possible, to every clause and word of a statute." (internal citation 

omitted)).  

It is worth noting that, without the Commissioner's exercise of 

discretion, GRE would not currently be certified to the Connecticut 

Tobacco Directory.  As explained supra, pp. 12-13, in the summer of 

2016, shortly after two district courts in the Second Circuit ruled that 

the reporting requirements of the PACT Act did not apply to cigarette 

shipments between tribal reservations, the Commissioner excused GRE 

from submitting data from its tribal importers that ship cigarettes to 

tribal distributors.  JA 62-63.  Since that time, the Commissioner has 

required GRE to submit import data and distribution data only from its 

importers that make no reservation-to-reservation shipments.  The 

Commissioner's exercise of discretion in limiting the scope of the 

challenged statute as it applies to GRE's situation is plainly reflected in 

the factual allegations of the Second Amended Complaint.  See Second 

Amended Complaint, ¶¶ 5, 37 - 40. JA 95, 103-04.      

The final reason GRE has no federally cognizable property or 

liberty interest is that the state statutory scheme at issue provides both 
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administrative and judicial redress for any manufacturer whose 

certification application is denied.  See Conn. Gen. Stat. §§ 4-28m(e) and 

12-311.  This Court has cautioned:   

In deciding whether an applicant for a license or 
certificate of approval has presented a legitimate 
claim of entitlement under state law or merely a 
unilateral hope or expectation, we must bear in 
mind that the mere violation of a state statute 
does not automatically give rise to a violation of 
federal Constitutional rights.  Indeed, even an 
outright violation of state law in the denial of a 
license will not necessarily provide the basis for a 
federal claim, at least when the applicant has a 
state law remedy.  Otherwise every disappointed 
applicant, even though the state provided 
reasonably adequate redress, could invoke federal 
jurisdiction on the claim that the state 
administrative body acted arbitrarily in violation 
of his federal due process rights.  To permit an 
influx of such cases into federal courts would 
violate principles of federalism, promote forum-
shopping, and lead to unnecessary state-federal 
conflict with respect to governing principles in an 
area principally of state concern. 

 
Yale Auto Parts v. Johnson, 758 F.2d 54, 58-59 (2d Cir. 1985) (internal 

citations omitted).  See also Zahra v. Southold, 48 F.3d 674, 682 (2d Cir. 

1995); C&E Services, Inc. v. D.C. Water and Sewer Auth., 310 F.3d 197, 

200-01 (D.C. Cir. 2002).  Because GRE can seek review of the denial of a 

certification application in both state administrative and judicial fora, 
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GRE cannot claim that it is subject to a deprivation of a federally 

protected entitlement without due process.  

B. Conn. Gen. Stat. § 4-28m(a)(3)(C) Satisfies A Rational 
Basis Standard Of Review. 

 
As noted above, the District Court concluded that 

“§ 4-28m(a)(3)(C) can be viewed as a rational means to reduce tax 

evasion; increase compliance with the escrow statute, and protect 

Connecticut residents from the many adverse public health effects of 

tobacco.”  JA 125.  To explain the deferential standard that applies to a 

court’s review of the rational basis for economic or social welfare 

legislation, the District Court quoted the following passage from Beatie 

v. City of New York, 123 F.3d 707, 712 (2d Cir. 1997):  

Thus, it may be seen that today it is very difficult 
to overcome the strong presumption of rationality 
that attaches to a statute.  We will not strike 
down a law as irrational simply because it may 
not succeed in bringing about the result it seeks 
to accomplish, … because the problem could have 
been better addressed in some other way, … or 
because the statute’s classifications lack razor-
sharp precision, … Nor will a statute be 
overturned on the basis that no empirical 
evidence supports the assumptions underlying 
the legislative choice. … To succeed on a claim 
such as this, those challenging the legislative 
judgment must convince the court that the 
legislative facts on which the classification is 
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apparently based could not reasonably be 
conceived to be true by the governmental 
decisionmaker.   
 

JA 125 (internal quotations and citations omitted).  The District Court 

then applied the standards articulated in Beatie to conclude that 

“Plaintiff’s complaint fails plausibly to allege that § 4-28m(a)(3)(C) 

cannot satisfy the rational basis standard of review.”  Id.  

With respect to this analysis, the cogent words of two decisions 

from the District of Connecticut have met with approbation from this 

Court: 

In the area of economics or social welfare, 
legislation need not be effective or even logically 
consistent, in every respect, with its articulated 
aims in order to survive federal due process 
review.  'It is enough that there is an evil at hand 
for correction, and that it might be thought that 
the particular legislative measure was a rational  
way to correct it.'  

 
Alliance of Automobile Mfrs, Inc. v. Currey, 984 F. Supp. 2d 32, 61 (D. 

Conn. 2013), aff'd, 610 Fed. Appx. 10 (2d Cir. 2015) quoting Williamson 

v. Lee Optical, 348 U.S. 483, 487-88 (1955).  "In short, while a few 

courts have stated that 'rational basis review is not meant to be 

toothless,' the teeth are dull and the bite is rare."  Martinez v. Mullen, 

11 F. Supp 3d 149, 160 (D. Conn. 2014), aff'd sub nom. Sensational 
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Smiles, LLC v. Mullen, 793 F.3d 281 (2d Cir. 2015)(internal 

punctuation and citation omitted).8  

The rational basis for section 4-28m(a)(3)(C) was articulated by 

the District Court in each of its decisions, JA 125, 190-91, and is also 

explained supra, pp.8-11.  Nevertheless, GRE tries on appeal to prop up 

its substantive due process claim with an equal protection argument, 

even though no equal protection violation is alleged in the Second 

Amended Complaint.  Brief of Plaintiff-Appellant, pp. 33-34.  Plaintiff 

contends that section 4-28m(a)(3)(C) is arbitrary and irrational because 

it applies only to NPMs and not PMs.9  That distinction, however, is 

 
8  The foregoing standards also apply to an analysis of substantive 

due process under Article First, Section 10 of the Connecticut 
Constitution.  See, e.g., Ramos v. Town of Vernon, 254 Conn. 799, 
837 (2000) ("there is no support for the proposition that…our state 
constitution affords any greater substantive due process rights 
than the federal constitution"); Lohnes v. Hospital of St. Raphael, 
132 Conn. App. 68, 82 (2011), cert. denied, 303 Conn. 921 (2012) 
(applying rational basis review to substantive due process claim 
under state constitution); Blakeslee Arpaia Chapman, Inc. v. El 
Constructors, 239 Conn. 708, 759 (1997) (same).    

 
9  The notion that NPMs are entitled to be treated the same as PMs 

has been repeatedly rejected by federal courts.  See, e.g. Grand 
River Enterprises Six Nations Ltd. v. Beebe, 574 F.3d 929, 944-45 
(8th Cir. 2009); KT&G Corp. v. Att’y Gen. of Oklahoma, 535 F.3d 
1114, 1136-42 (10th Cir. 2008).    
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entirely rational, because PMs’ domestic distributions are already 

reported by operation of the MSA.  See MSA Sec. II(jj) (“Each 

Participating Manufacturer shall regularly report its shipments of 

Cigarettes in and to the fifty United States, the District of Columbia 

and Puerto Rico to Management Science Associates, Inc.”)  No such 

requirement applies to NPMs.  Moreover, even if such reporting were 

not already contractually required of PMs, the Connecticut legislature 

could have determined that NPM cigarettes pose a greater threat to the 

state’s economic and social welfare than do PM cigarettes, and that 

maintaining thorough and comprehensive records of shipments and 

sales at all levels of a national distribution chain is more critical for 

NPMs than for PMs.  

Other state statutes regulating only NPMs have been the objects 

of numerous substantive due process challenges.  Federal courts have 

uniformly and summarily rejected such claims, concluding that they 

serve legitimate state interests.  See Grand River Enterprises Six 

Nations, Ltd. v. Pryor, 425 F.3d 158, 175 (2d Cir. 2005); Grand River 

Enterprises Six Nations, Ltd. v. Beebe, 574 F.3d 929, 945 (8th Cir. 2009);  

KT&G Corp. v. Att’y Gen. of Oklahoma, 535 F.3d 1114, 1142-43 (10th 
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Cir. 2008); Star Scientific, Inc. v. Beales, 278 F.3d 339, 348-50 (4th Cir. 

2002).    

Because GRE cannot establish a constitutionally protected 

interest, and it is unassailable that section 4-28m(a)(3)(C) serves a 

legitimate legislative purpose, the District Court’s dismissal of the 

GRE’s substantive due process challenge should be affirmed.  

IV.  The Second Amended Complaint Fails To State A Claim 
That Conn. Gen. Stat. § 4-28m(a)(3)(C) Violates The 
Supremacy Clause. 

 
Count Two of the Second Amended Complaint, like Count One, 

suffers from the very defects that Iqbal declares to be fatal. It offers 

little more than "labels and conclusions" and "it tenders naked 

assertions devoid of further factual enhancement."  556 U.S. at 678. 

Paragraphs 79 – 88, JA 111-12, which are the only paragraphs of the 

Second Amended Complaint that relate specifically to GRE's 

preemption claim, are completely devoid of facts; they are merely 

conclusory allegations that are either irrelevant or misrepresent the 

applicable legal principles.  In Paragraph 85 of the Second Amended 

Complaint, JA 112, GRE sums up its claim that section 4-28m(a)(3)(C) 

violates the Supremacy Clause by stating: "[t]he PACT Act implicitly 
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pre-empts the Commissioner's and DRS's interpretation and application 

of Conn. Gen. Stat. § 4-28m(a)(3)(C) because the PACT Act is so 

pervasive that it covers any issues that could arise with respect to 

reporting obligations that GRE has on a national level."  That garbled 

conclusion, which forms the heart of GRE’s cause of action, gravely 

misstates preemption jurisprudence and seriously misconstrues the 

intent and purpose of the PACT Act.  

A. Conn. Gen. Stat. § 4-28m(a)(3)(C) Complements, 
Rather Than Contravenes, The PACT Act. 

 
According to the United States Supreme Court, "[i]t has long been 

settled… that [federal courts] presume federal statutes do not… 

preempt state law…"  Bond v. United States, __ U.S. __, 134 S. Ct. 2077, 

2088 (2014).  That presumption arises from "the assumption that the 

historic police powers of the States [are] not to be superseded by the 

[f]ederal [a]ct unless that was the clear and manifest purpose of 

Congress." Wyeth v. Levine, 555 U.S. 555, 565 (2009) (internal citations 

omitted). GRE's vague conclusion that the PACT Act is "pervasive," is 

insufficient to overcome that presumption.  

For well over half a century, federal and state governments have 

collaborated in their efforts to control the nationwide illicit tobacco 
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trade.  The Jenkins Act, Pub. L. No. 81-363, 63 Stat. 884, codified at 15 

U.S.C. §375 et seq., was passed in 1949, and its stated purpose was "to 

assist States in collecting sales and use taxes on cigarettes."10  The 

Jenkins Act requires that any person selling cigarettes in interstate 

commerce to someone other than a licensed distributor must provide, to 

the tobacco tax administrator of the state into which the shipment is 

made, a memorandum or copy of an invoice showing the name and 

address of the person to whom the cigarettes were shipped, as well as 

the brand and quantity of the cigarettes shipped.  In Consumer Mail 

Order Ass'n v. McGrath, 94 F. Supp. 705 (D.D.C. 1950), the court 

upheld the constitutionality of the Jenkins Act, declaring that "[t]he use 

of the commerce power to aid the several states in this manner is valid." 

Id. at 710.  The court emphasized that Congress and the states are "'not 

forbidden to cooperate or by doing so to achieve legislative 

consequences, particularly in the great fields of regulating commerce 

and taxation, which, to some extent at least, neither could accomplish 

 
10  For the full text of the Jenkins Act, see Consumer Mail Order 

Ass'n v. McGrath, 94 F. Supp. 705, 707, n.1 (D.D.C. 1950).  
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in isolated exertion.'"  Id. at 712, quoting Prudential Ins. Co. v. 

Benjamin, 328 U.S. 408, 439 (1946).  

With the passage of time, and the emergence of  the Internet as a 

vehicle for remote sales, it became clear that vast quantities of 

cigarettes were being shipped in interstate and intrastate transactions 

without the payment of state and local taxes, and without compliance 

with the federal reporting requirements set forth in the Jenkins Act.  To 

address those problems, Congress enacted the "Prevent All Cigarette 

Trafficking ("PACT") Act, Pub. L. No. 111-154, 124 Stat. 1087 (2010), 

codified at 15 U.S.C. § 375 et seq., to strengthen the Jenkins Act.  

Congress prefaced the PACT Act with the following statement:   

 It is the purpose of this Act to— 
 
(1) require Internet and other remote sellers of 
cigarettes and smokeless tobacco to comply with 
the same laws that apply to law-abiding tobacco 
retailers; 
 
(2) create strong disincentives to illegal 
smuggling of tobacco products; 
 
(3) provide government enforcement officials with 
more effective enforcement tools to combat 
tobacco smuggling; 
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(4) make it more difficult for cigarette and 
smokeless tobacco traffickers to engage in and 
profit from their illegal activities; 
 
(5) increase collections of Federal, State, and local 
excise taxes on cigarettes and smokeless tobacco; 
and 
 
(6) prevent and reduce youth access to 
inexpensive cigarettes and smokeless tobacco 
through illegal Internet or contraband sales. 

 
15 U.S.C. § 375(1)(c).  This detailed statement of legislative intent 

makes clear that Congress wanted to support, rather than displace, 

state and local laws that regulate and control the sale of cigarettes, 

because achieving the goals that Congress articulated in the PACT Act 

necessarily requires coordinated efforts by all levels of government. 

 Other provisions of the PACT Act also reveal that Congress had 

no intention of preempting state activity with respect to tobacco control. 

For example, section 376a(a)(3) of the PACT Act states:  

With respect to delivery sales into a specific State 
and place, each delivery seller shall comply with-- 
. . . 

 
(3) all state, local, tribal, and other laws generally 
applicable to sales of cigarettes or smokeless 
tobacco as if the delivery sales occurred entirely 
within the specific state and place, including laws 
imposing-- 
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  (A) excise taxes; 
  (B) licensing and tax-stamping requirements; 
  (C) restrictions on sales to minors; and 
  (D) other payment obligations or legal 
       requirements relating to the sale, 
       distribution, or delivery of cigarettes or 
       smokeless tobacco;…. 

 
15 U.S.C. § 376a(a)(3).  The inclusion of that language demonstrates 

that the PACT Act, far from preempting state laws, as GRE suggests, 

generally incorporates state, local and tribal tobacco control measures 

and renders a violation of any such law a violation of federal law as 

well.  See 15 U.S.C. §§ 376 – 378. 

B. This Court’s Mountain Tobacco Decision 
Demonstrates That Shipments Of Cigarettes Between 
Tribal Reservations In The Same State Must Be 
Reported Under The PACT Act. 

  
In Paragraph 50 of the Second Amended Complaint, GRE 

contends that compliance with the reconciliation requirement of section 

4-28m(a)(3)(C) "is impossible due to exceptions within the PACT Act." 

JA 12-13.  Even in the wake of this Court’s ruling in New York v. 

Mountain Tobacco Co., 942 F.3d 536 (2d. Cir. 2019), GRE continues to 

assert that its reservation-to-reservation shipments within the State of 

New York are exempt from PACT Act reporting and that compliance 
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with section 4-28m(a)(3)(C) is therefore “impossible.” GRE erroneously 

summarizes this Court’s holding in Mountain Tobacco as follows: 

[T]his Court held that the PACT Act applies to 
certain shipments to Indian Country that cross 
state lines.…Shipments within and among Indian 
Country that do not cross state lines – for 
example, a shipment from one reservation in New 
York to another reservation in New York – would 
still not be covered by the PACT Act as it would 
be entirely within a state. 
  

Brief of Plaintiff-Appellant, p. 13, n.5.  See also, id., p. 37 (“[S]hipments 

within Indian Country that do not cross state lines do not fall within 

the PACT Act’s definition of “interstate commerce.”) Those statements 

are a fallacious representation of this Court’s holding.  A correct reading 

of the Mountain Tobacco ruling leads unavoidably to the conclusion that 

all of GRE’s reservation-to-reservation shipments must be reported in 

accordance with the Act. 

The PACT Act requires certain filings to be made by “[a]ny person 

who sells, transfers, or ships for profit cigarettes or smokeless tobacco 

in interstate commerce, whereby such cigarettes or smokeless tobacco 

are shipped into a State, locality, or Indian country of an Indian tribe 

taxing the sale or use of cigarettes or smokeless tobacco.” 15 U.S.C. § 

376(a).  In Mountain Tobacco, this Court was called upon to interpret 
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the PACT Act’s definition of “interstate commerce,” and to determine if 

that term included shipments between tribal reservations located in 

different states.  The federal statute defines “interstate commerce” as 

“commerce between a State and any place outside the State, commerce 

between a State and any Indian country in the State, or commerce 

between points in the same State but through any place outside the 

State or through any Indian country.”  15 U.S.C. § 375(9)(A).  This 

Court recognized that “Congress’s decision to separately define “Indian 

country” and “State” in the PACT Act evidences Congressional intent to 

expand the traditional understanding of ‘interstate commerce’ rather 

than narrow it.”  Mountain Tobacco, 942 F.3d at 547.  This Court also 

realized the importance of interpreting the definition in a way that 

fulfilled the purpose of the statute and did not lead to absurd results.  

Id.  Thus, the Court reasoned: 

Had King Mountain [Mountain Tobacco’s dba] 
shipped their cigarettes from the Yakima 
reservation in Washington State to nearby 
Seattle, there would be no dispute that the 
shipment would be covered by the statute 
because it constitutes “commerce between a State 
and any Indian country in the State.”  King 
Mountain shipped its cigarettes nearly coast-to-
coast.  King Mountain provides no explanation 
why Congress would, or did, exclude such 
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shipments from the statute’s definition of 
“interstate commerce”…. 

 
Id.  This Court was not called upon in Mountain Tobacco to decide if a 

shipment from the Yakima reservation through nearby Seattle to 

another reservation within Washington State would fall within the 

PACT Act’s definition of “interstate commerce,” but the Court’s 

reasoning leaves little doubt as to what its decision regarding that 

hypothetical fact situation would have been.  GRE offers no explanation 

why Congress would define “interstate commerce” to include “commerce 

between points in the same State but … through any Indian country,” 

15 U.S.C. § 375(9)(A), yet exclude commerce between points in Indian 

country in the same State but through any point outside Indian country 

in the same State.  This case offers this Court the opportunity to correct 

GRE’s misreading of the Mountain Tobacco decision and clarify that 

shipments of cigarettes that pass from one tribal reservation to another 

within a single state fall within the PACT Act’s definition of “interstate 

commerce.”  Interpreting the PACT Act in conformity with Congress’ 

intent nullifies GRE’s assertion that compliance with section 

4-28m(a)(3)(C) is impossible.     
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Because there is no basis in law for GRE’s claims that the PACT 

Act preempts section 4-28m(a)(3)(C) or that GRE cannot comply with 

both statutes, the District Court’s dismissal of GRE’s preemption 

challenge should be affirmed. 

V.  The Second Amended Complaint Fails To State A Claim 
That Conn. Gen. Stat. §4-28m(a)(3)(C) Violates the 
Commerce Clause. 

 
The allegations of Count Three, like those of the previous counts, 

are inadequate to state a plausible constitutional violation.  A state 

statute violates "the dormant Commerce Clause only if it (1) clearly 

discriminates against interstate commerce in favor of intrastate 

commerce, (2) imposes a burden on interstate commerce 

incommensurate with the local benefits secured, or (3) has the practical 

effect of extraterritorial control of commerce occurring entirely outside 

the boundaries of the state in question.”  Selevan v. New York Thruway 

Auth., 584 F.3d 82, 90 (2d Cir. 2009) (internal quotations omitted).  

GRE has neither alleged that the operation of section 4-28m(a)(3)(C) 

leads to any of the three kinds of prohibited consequences outlined 

above, nor provided facts to elucidate how the statute supposedly 

operates to produce those effects.  See Second Amended Complaint, ¶¶ 
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90-94, JA 113.  GRE, in its brief, however, attempts to shore up the 

inadequacy of its pleading by clarifying that the statute allegedly 

contravenes the extraterritoriality prong of the dormant Commerce 

Clause.  See Brief of Plaintiff-Appellant, pp. 40 - 51.  

A. GRE Has Failed To Plead Any Of The Elements 
Necessary To Establish A Violation Of the 
Extraterritoriality Prong Of The Commerce Clause. 

 
Count Three fails to allege that section 4-28m(a)(3)(C) has any 

impermissible extraterritorial effects.  To make such a claim, GRE 

would have had to allege: (1) that section 4-28m(a)(3)(C) is inconsistent 

with the regulatory regimes of other states; (2) that section 4-

28m(a)(3)(C) forces NPMs to seek Connecticut’s approval before 

undertaking an out-of-state transaction, or (3) that adverse 

consequences would result if numerous other states adopted a similar 

statute.  See Healy v. Beer Institute, Inc., 491 U.S. 324, 336-37 (1989); 

Freedom Holdings, Inc. v. Spitzer, 357 F.3d 205, 216 (2d Cir. 2004); 

Selevan v. New York Thruway Auth., 584 F.3d 82, 90 (2d Cir. 2009). 

GRE has alleged none of these.  Instead, GRE conflates the Commerce 

Clause and the Supremacy Clause by alleging that “DRS [Department 

of Revenue Services] is purporting to enforce the PACT Act on a 
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national level, which is outside of its regulatory authority as the State 

has no interest in the nationwide sales of GRE’s cigarettes or the state 

taxation outside of Connecticut.” Second Amended Complaint ¶92, JA 

113. 

The gist of GRE’s extraterritoriality claim can be gleaned  more 

readily from its brief, wherein GRE asserts that section 4-28m(a)(C)(3) 

“violates the Commerce Clause because it regulates the sale of cigarette 

products from GRE to its importers, as well as by those importers, 

which have no connection to Connecticut.” Brief of Plaintiff-Appellant, 

p. 41.  GRE also states its grievance a different way: 

[T]he Connecticut statute directly regulates out-
of-state transactions between GRE and its 
importers: as a condition of doing business with 
each other, the importer must agree to turn over 
to GRE, and ultimately the Commissioner, its 
confidential PACT Act reports, “equivalents” of  
PACT Act reports, records of intrastate sales, and 
inventory records, even if the importer’s records 
do not pertain to a single sale in Connecticut.  

 
Id. at 48.11  GRE provides no explanation, either in the Second 

Amended Complaint or in its brief, of exactly how Connecticut’s 

 
11   GRE lacks standing to raise the constitutional rights of its 

importers, Warth v. Seldin, 422 U.S. 490, 499 (1975), and it has 
Footnote continued on next page 
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statutory recordkeeping requirement, which pertains only to sales and 

shipments that have already taken place, allows Connecticut to dictate 

prices or sales practices in other jurisdictions.  Critically, GRE does not 

contend that the requirements of section 4-28m(a)(3)(C) would apply to 

it in any way if it were not seeking certification in Connecticut, nor does 

GRE assert that its ability to obtain certification or market its products 

in other states has been negatively impacted by section 4-28m(a)(3)(C) . 

Because the statute affects only those NPMs seeking to do business in 

Connecticut, it has no extraterritorial effect.  

  The purpose of the Commerce Clause is to keep the “arteries of 

commerce” flowing freely and to remove protectionist state trade 

barriers.  Tennessee Wine and Spirits Retailers Assoc. v. Thomas, __U.S. 

__, 139 S. Ct. 2449, 2459-61 (2019).  The Commerce Clause, however, is 

indifferent to whether any individual market participant prospers or 

perishes as a result of state regulatory activity.  As this Court observed 

in Nat'l Elec. Mfrs. Ass'n v. Sorrell, 272 F.3d 104, 111 (2d Cir. 2001),  

___________________ 

not claimed to be entitled to assert third-party standing on their 
behalf.  See Kowalski v. Tesmer, 543 U.S. 125, 130 (2004). 
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 it is axiomatic that the increased cost of 
complying with a regulation may drive up the 
sales price of the product and thus erode demand 
for the product such that production becomes 
unprofitable. Consequently, any regulation may 
drive some or all producers or distributors from 
the regulating state. But in every such case, a 
decision to abandon the state's market rests 
entirely with individual manufacturers… 
   

  Any financial losses, economic pressures, or inconveniences GRE 

may endure as a result complying with section 4-28(a)(3)(C) are 

irrelevant to an analysis of the extraterritorial impact of the statute. 

Courts have uniformly rejected "upstream" pricing impacts or other 

economic "ripple effects" of an extraterritorial nature as a basis for a 

constitutional claim.  See, e.g., Freedom Holdings, Inc., 624 F.3d at 67-

68.  To plausibly present its claim, GRE would have had to allege that 

section 4-28m(a)(3)(C) negatively affects a national market, not just its 

own business or that of its importers. 

B. This Court’s VIZIO Decision Refutes GRE’s Commerce 
Clause Claim. 

 
The District Court, in each of its two decisions, concluded that 

VIZIO’s guidance was controlling with respect to analyzing the 

extraterritorial impact of a state statute that utilizes nationwide data to 

accomplish its objectives.  The Connecticut statute that this Court 
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examined in VIZIO uses national market share data to determine the 

amount that a television manufacturer must annually contribute to an 

electronics recycling fund.  That statute is analogous to section 

4-28m(a)(3)(C), which uses national sales and shipping data to 

determine a tobacco manufacturer’s eligibility for certification to the 

Connecticut Tobacco Directory.  

GRE concedes that VIZIO stands for the proposition that a state 

may validly consider out-of-state activity to calculate and impose in-

state charges, provided the state law does not have the practical effect 

of controlling out-of-state conduct.  Brief of Plaintiff-Appellant, p. 50. 

GRE, however, futilely attempts to distinguish VIZIO by contending 

that the regulatory scheme at issue in that case relied exclusively on 

VIZIO’s own records to establish its national market share, whereas 

section 4-28m(a)(C)(3) “compels third-parties with no economic 

connection to the state to produce to GRE, and ultimately to DRS, 

confidential business records reflecting wholly out-of-state transactions 

involving GRE’s products.”  Id., p. 51. This argument is unpersuasive 

for several reasons.  First, as noted above, GRE lacks standing to raise 

the rights of third parties.  See supra, p. 59, n. 11.  Second, GRE 
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provides no explanation as to why the source of information on which a 

state relies to implement a statutory mandate would affect a statute’s 

constitutionality under the Commerce Clause.  Third, the distinction 

that GRE makes has no basis in fact. Contrary to GRE’s contention, the 

national market share data that the state employs to calculate a 

television manufacturer’s required contribution to the recycling fund is 

derived from an agglomeration of sources.  This Court, in VIZIO, quoted 

the specific state regulation that describes how a television 

manufacturer’s national market share is determined.  That regulation 

provides that relevant data may include “the number of units shipped, 

retail sales data, consumer surveys, information provided by the 

manufacturers, or other nationally available market share data.” 

VIZIO, 886 F.3d at 253, quoting Conn. Agencies Regs. § 22a-638-1(g)(2). 

Thus, GRE’s attempt to draw a legally significant distinction between 

the statute reviewed in VIZIO and section 4-28m(a)(3)(C) has no merit.  

In summary, the Second Amended Complaint fails to allege that 

section 4-28m(a)(3)(C) has any of the earmarks of an unconstitutional 

extraterritorial regulation.  Moreover, as the District Court determined, 
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the reasoning of VIZIO is directly applicable to this case.  This Court 

should therefore affirm the District Court’s dismissal of Count Three. 

VI.  There is No Controversy Between The Parties To 
Justify Granting GRE A Declaration Of Compliance. 

   
In Count Four, GRE seeks "a declaration that GRE has complied 

with Conn. Gen. Stat. § 4-28m(a)(3)(C)."  Second Amended Complaint ¶ 

99, JA 114.  It is undisputed that GRE has remained continuously 

certified to the Connecticut Tobacco Directory since this litigation 

began.  Because GRE would not be listed on the Directory if GRE were 

not compliant with section 4-28m(a)(3)(C), there is presently no 

controversy between the parties regarding this issue.  The District 

Court’s dismissal of GRE’s request for such a declaration should 

therefore be affirmed. 
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CONCLUSION 
 

The District Court’s judgment should be affirmed in its entirety. 
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