
UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF NEW YORK 

 

 

ALLEGANY CAPITAL ENTERPRISES, LLC 

and  

SENECA MANUFACTURING COMPANY, 

 

Plaintiffs, 

 

-v- 

 

GRETCHEN COX,  

STACY DIXON, and 

JOLENE ROBLES, 

 

Defendants. 

 

 

 

 

 

AMENDED COMPLAINT 

 

 

Civ. No. 19-cv-160 

 

 

 Plaintiffs, Allegany Capital Enterprises, LLC and Seneca Manufacturing Company, by an 

through their attorneys, Hurwitz & Fine, P.C., for their amended complaint against defendants, 

Gretchen Cox, Jolene Robles, and Stacy Dixon, state and allege as follows: 

 

PARTIES, JURISDICTION AND VENUE 

1. Plaintiff, Allegany Capital Enterprises, LLC (“ACE”) is a 100% Indian-owned 

limited liability company formed under the laws of the Sac and Fox Nation of Oklahoma, a 

federally recognized Indian Tribe, doing business in the Seneca Nation territory in New York 

State, with a principal place of business at 175 Rochester Street, Salamanca, Seneca Nation 

Territory (New York) 14779. 

2. Plaintiff, Seneca Manufacturing Company (“SMC”), is a general partnership 

doing business in the Seneca Nation territory in New York State, with a principal place of 

business at 175 Rochester Street, Salamanca, Seneca Nation Territory (New York) 14779. 
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3. Travis Heron (“Heron”), Gary Sanden (“Sanden”) are the sole two partners of 

SMC.  

4. Heron, Sanden and Odie Porter are the sole members of ACE. 

5. Heron, Sanden and Porter are domiciled in Salamanca, New York. 

6. Defendant, Gretchen Cox (“Cox”), is an individual residing at 43700 Wells Road 

W., Coarsegold, California 93614-9517. 

7. Defendant, Stacy Dixon (“Dixon”) is an individual residing at 479-575 Tako-Nee 

Street, Susanville, CA 96130-9411. 

8. Defendant, Jolene Robles, (“Robles”) is an individual residing at 930 Joaquin 

Street, Susanville, CA 96130.  (The three Defendants are sometimes collectively referred to 

herein as “Defendants”) 

9. This Court has diversity jurisdiction over this action pursuant to 28 USC § 1332, 

as there is diversity of citizenship between the parties and the amount in controversy well 

exceeds $75,000. 

10. Venue in the Western District of New York is proper because a substantial part of 

the events giving rise to the claims set forth herein occurred in Salamanca, New York, the 

plaintiffs maintain their principal places of business in the Seneca Nation Territory in Salamanca, 

New York, and the majority of witnesses reside in this judicial district. 

 

PRELIMINARY STATEMENT 

11. Defendants sought to enter into a tobacco manufacturing and licensing deal with 

Plaintiffs.  

12. Defendants repeatedly represented to Plaintiffs that they had the power to waive 

sovereign immunity for the company they created and controlled with regard to the tobacco 
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manufacturing and licensing deal described below, and affirmatively represented that such 

sovereign immunity had been waived. 

13. The tobacco industry is highly regulated, and Defendants needed Plaintiffs’ 

expertise, manufacturing and product licensing to break into the industry. 

14. Once Plaintiffs performed under the agreements, Defendants caused their 

company to breach the agreements and failed to pay for all of the product and the license fees on 

the product that Plaintiffs delivered. 

15. When Plaintiffs commenced arbitration pursuant to the contract, Defendants took 

an opposite position in the arbitration, asserting that their company had sovereign immunity, that 

they did not have authority to waive sovereign immunity and that the waivers of sovereign 

immunity made and by them were not effective. The arbitrator agreed with Defendants, leaving 

Plaintiffs without a remedy against Defendants’ company for the breaches of contract. 

 

FACTS APPLICABLE TO ALL CLAIMS 

 

16. Heron, Sanden, Porter, and their companies are experienced in tobacco 

manufacturing, licensing and sales. They have established, and have helped other tribal nations 

to establish, tribally owned federally licensed tobacco manufacturing businesses. 

17. Tobacco manufacturing and marketing is highly regulated and complex. It 

involves trade secrets, manufacturing expertise, and strict compliance with quality standards and 

regulations.  

18.  Cox was CEO of both Susanville Indian Rancheria Corporation (“SIRCO”), a 

tribal business holding company on the Susanville Indian Rancheria, and Diamond Mountain 

Manufacturing Company (“DMM”), a federally licensed tobacco manufacturing company 

created by Cox on behalf of SIRCO and owned by SIRCO. 
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19. Dixon was President of both SIRCO and DMM. 

20. Robles was Secretary of both SIRCO and DMM. 

21. In 2015, Cox expressed interest in establishing a tribal tobacco manufacturing 

business under SIRCO and enlisted the assistance of the Plaintiffs. 

22. In February 2015, Cox met with Porter and Sanden for the first time at a 

conference in Tulalip, Washington for the purposes of discussing a deal that would assist SIRCO 

in establishing a tribally owned tobacco manufacturing business.  

23. Cox sought assistance in the development of the new tobacco manufacturing 

business, including assistance in securing a federal license to manufacture tobacco products, 

establishing manufacturing and distribution operations. 

24. Cox personally visited SMC’s facility during April 15-17, 2015, and met with 

Heron and Sanden. It was always made clear that waiver of tribal immunity was a necessary 

element of any deal.  This provision had been included in every Agreement draft and was never 

disputed. 

25. On September 15, 2015, Cox, Dixon and Robles, along with other officers and 

board members of Susanville Indian Rancheria and/or SIRCO, visited ACE and met with Heron 

and Sanden. Defendants assured Heron and Sanden that if they entered into a deal that sovereign 

immunity would be waived with regard to the deal.  

26. Sanden requested Cox to set up a meeting with the Susanville Indian Rancheria 

Tribal Business Council to discuss the tobacco deal and waiver of sovereign immunity.  Cox 

represented that she had the authority to waive sovereign immunity and that it did not need the 

Tribal Business Council’s authorization.  
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27. On January 26, 2016, Cox and SIRCO’s economic director made a site visit to the 

SMC facility in New York and met with to discuss manufacturing operations and client 

development with Heron and Sanden. 

28. Heron and Sanden made it clear to Defendants throughout these meetings that 

waiver of tribal sovereign immunity was a necessary term of any agreements they may reach, 

and CEO Cox advised that SIRCO had full authority to provide a limited waiver of sovereign 

immunity and did not have to obtain authorization from the Susanville Indian Rancheria Tribal 

Business Council.   

29. Cox, as CEO of SIRCO and DMM, assured Heron and Sanden that tribal 

sovereign immunity related to any contracts that would be, and were, entered into by SIRCO or 

its companies, and that such immunity would, in fact, be waived. 

30. Dixon, as President of SIRCO and DMM, assured Heron and Sanden that tribal 

sovereign immunity related to any contracts that would be, and were, entered into by SIRCO or 

its companies, and that such immunity would, in fact, be waived. 

31. Robles, as Secretary of SIRCO and DMM, assured Heron and Sanden that tribal 

sovereign immunity related to any contracts that would be, and were, entered into by SIRCO or 

its companies, and that such immunity would, in fact, be waived. 

32. SIRCO’s website at the time and still at the time of the filing of this complaint, 

under the page entitled “Partnering With Us,” acknowledges the importance of waiver of 

sovereign immunity and markets itself as having the ability to issue limited waivers of sovereign 

immunity to entice others to do business with it. 
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33. Heron, Sanden and Porter, as principals of ACE and SMC, relied on Defendants’ 

representation and assurances that sovereign immunity would be waived related to the 

enforcement of any deal reached. 

34. In January 2016, Cox again personally visited the SMC facility in New York, and 

additional terms of agreements between ACE and DMM, and SMC and DMM were agreed upon 

in principal to be put in the final set of contracts.  

35. Relying on the representations made by Cox, Dixon, and Robles, who had 

superior knowledge and apparent authority in their positions as CEO, President and Secretary of 

SIRCO and DMM, Heron, Sanden and Porter caused their companies ACE and SMC to enter 

into the three contracts comprising a deal whereby ACE and SMC provided various services, 

license to DMM to use Plaintiffs’ cigarette manufacturing assets, lease of equipment, and 

production of manufactured tobacco products to DMM (the “Tobacco Manufacturing Deal”). 

36. The Tobacco Manufacturing Deal involved a master management agreement 

(“Management Agreement”) that expressly referenced and attached a license agreement 

(“License Agreement”), and a contract manufacturing agreement (“Contract Manufacturing 

Agreement”) (collectively, sometimes referred to as the “Tobacco Deal Contracts”).  

37. During April 11-12, 2016, DMM’s economic development director again made a 

site visit and Defendant participated via conference call to encourage Heron and Sanden to enter 

into the Tobacco Deal. 

38. On or about May 5-6, 2016, DMM and ACE executed the master Management 

Agreement, and agreed it would be retroactively effective as of February 1, 2016.  The contact 

specifically and unequivocally waived sovereign immunity. 
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39. Soon after, in accordance with the Management Agreement, DMM and ACE 

executed the expressly related License Agreement, and DMM and SMC executed the expressly 

related Manufacturing Agreement, both of which were attached to the Management Agreement, 

comprising the Tobacco Deal Contracts.  

40. Cox signed the Tobacco Deal Contracts for DMM. 

41. The Tobacco Deal Contracts contained express waivers of tribal sovereign 

immunity for the purposes of enforcing the contracts. 

42. Defendants, as CEO, President, and Secretary, of both SIRCO and DMM, had 

exclusive and superior knowledge of the authority to waive tribal sovereign immunity of tribal 

entities SIRCO and DMM. 

43. DMM’s Board of managers, which included Cox, Dixon and Robles, expressly 

ratified the Management Agreement containing the Tobacco Deal Contracts, and the resolution 

expressly noted that SIRCO had been granted the poser to waive on a case-by-case basis the 

sovereign immunity of its companies. 

44. Defendants, as CEO, President, and Secretary, of both SIRCO and DMM, had 

apparent authority in their positions when they represented DMM’s waiver of tribal sovereign 

immunity verbally and in writings, contracts and resolutions related to the Tobacco 

Manufacturing Deal. 

45. In Section 14.6 of the Management Agreement, DMM, by Cox, represented and 

warranted that it had “full power and authority to execute this Agreement and to be bound by and 

perform the terms thereof.” 

46. Throughout the rest of 2016, ACE and SMC performed under the Tobacco Deal 

Contracts, including assisting DMM to obtain its license from the federal Alcohol and Tobacco 
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Tax and Trade Bureau, setting up equipment for DMM, providing supplies, raw materials and 

product to DMM, and facilitating meetings, among other things. 

47. On September 15, 2016, with Plaintiffs’ assistance, DMM obtained its federal 

tobacco permit from the Alcohol Tobacco and Trade Bureau, which authorized it to begin 

licensed sales of cigarettes. 

48. During the week of September 26, 2016, DMM and SIRCO took 8 people to visit 

SMC site, including CEO Cox, Economic Development director, and staff.  It was at that 

meeting where the first order for contract manufacturing was discussed and determined that 

SMC would make and send one full truckload of cigarettes and it would procure additional 

customized packaging with the DMM TP number affixed to it on behalf of DMM. 

49. At the September 2016 meeting, Plaintiffs agreed to a temporary 6-month 

decrease in the licensing fee to assist DMM with its early stage cash flow issues, but were 

assured of DMM’s intention and ability to perform.  

50. In October 2016, SMC representatives flew to Herlong, California to receive in a 

leased soft packer and to install and set equipment for DMM, and provided supplies to DMM. 

51. ACE ordered the raw material to manufacture DMM’s cigarettes. 

52. On November 30, 2016, at the request of DMM, SMC sent a truckload of 

cigarettes (49,920 cartons) valued at $2.41/carton, plus the cost of customized packaging, point 

of sale materials and freight.  ACE applied the agreed upon temporary lower licensing fee of 

$2.15/carton on the shipment.  

53. Plaintiffs continued to receive written and verbal assurances from Defendants 

weekly that Plaintiffs would be paid. 
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54.  By December 2016, DMM’s slow payment of invoices rapidly declined into 

nonpayment of invoices, although Defendants continued to represent that Plaintiffs would be 

paid from DMM’s proceeds from the sale of the cigarettes. 

55. In January 2017, DMM breached the Management Agreement and it did not pay 

the invoice for actual tobacco products, license fees, raw materials, or freight cost associated 

with shipping out the truck. 

56. ACE tried to enforce its rights under provision 14.3 of the Management 

Agreement which provided for arbitration. Section 14.3 expressly provided, among other things: 

(a) Diamond [DMM] expressly and irrevocably waives its 

sovereign immunity form suit for the limited purpose of enforcing 

this Agreement solely as provided in this Section 14.3. . . .  

(b) All disputes, controversies or claims arising out of or relating to 

this Agreement or other obligation between the parties shall be 

settled by binding arbitration before a single arbitrator . . . . 

 

57. ACE demanded arbitration and, instead of arbitrating the dispute as DMM had 

contracted to do, Defendants inexplicably took the new, contrary position that the arbitrator had 

no jurisdiction over DMM’s breach because DMM never had the authority to waive sovereign 

immunity for the Tobacco Manufacturing Deal and the Tobacco Deal Contracts, despite the clear 

waiver contained therein, and in the numerous other representations by and through Defendants. 

58. DMM based its argument on a document alleged to have been created and 

executed by Cox on December 1, 2015 (“12/1/15 Document”), but Defendant never revealed this 

to Plaintiffs.  

59. DMM refused to pay the amounts due under the Tobacco Deal Contracts. 

60. DMM’s counsel argued that the arbitrator had no jurisdiction over the dispute. 

61. DMM’s counsel produced Cox’s 12/1/15 Document to the arbitrator, arguing that 

she and DMM’s Board (which included Dixon and Robles) did not have authority to waive 
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DMM’s tribal sovereign immunity with respect to the Tobacco Manufacturing Deal, even though 

Cox had signed the Tobacco Deal Contracts representing that they did. 

62. Defendants’ position at arbitration was completely contrary to every 

representation they made in the negotiation of, and the express provisions in, the Tobacco Deal 

Contracts and the resolutions they passed. 

63. The arbitrator did not reach the merits of the dispute and instead dismissed the 

arbitration, ruling that it did not have jurisdiction over the dispute due to DMM’s lack of 

authority to waive sovereign immunity in the Tobacco Manufacturing Deal and therefore the 

lack of any effective waiver of tribal sovereign immunity. 

64. Defendants’ and their company, DMM, have accepted all the benefits of ACE and 

SMC’s performance, and ACE and SMC are left with no remedy whatsoever against DMM for 

its breaches and refusals to pay. 

 

FIRST CAUSE OF ACTION – FRAUDULENT MISREPRESENTATION 

 

65. Plaintiffs repeat and reallege all foregoing paragraphs. 

66. Defendants materially misrepresented that, on behalf of DMM, they had authority 

to waive DMM’s sovereign immunity with regard to enforcement of the contracts entered into by 

DMM with plaintiffs. 

67. Defendants materially misrepresented that that, on behalf of DMM, they had the 

power to waive sovereign immunity related to enforcement of the Tobacco Deal Contracts. 

68. Defendants knew that waiver of tribal sovereign immunity was a material term of 

the Tobacco Manufacturing Deal. 

69. Defendants knew that ACE and DMM would not enter into the deal without the 

waiver of tribal sovereign immunity. 
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70. Defendants misrepresented in the Tobacco Deal Contracts that they had authority 

to bind DMM to all of the terms of the contracts, including waiver of tribal sovereign immunity 

to enforce the contracts. 

71. Defendants, as CEO, President and Secretary of both SIRCO and its wholly 

owned company DMM, knew that their representations were false at the times they made them. 

72. Defendants made the misrepresentations knowing that ACE and SMC would rely 

on said misrepresentations. 

73. Defendants intended ACE and SMC to rely on their misrepresentations. 

74. ACE and SMC reasonably relied on Cox’s repeated misrepresentations because 

she was CEO of both SIRCO and DMM, and had both superior and exclusive knowledge. 

75. ACE and SMC reasonably relied on Dixon’s repeated misrepresentations because 

he was President of both SIRCO and DMM, and had both superior and exclusive knowledge. 

76. ACE and SMC reasonably relied on Robles’ repeated misrepresentations because 

she was Secretary of both SIRCO and DMM, and had both superior and exclusive knowledge. 

77. After DMM’s breaches of the Tobacco Deal Contracts, Defendants, as CEO, 

President and Secretary of DMM, then admitted through counsel in the arbitration proceedings 

that DMM did not have the authority to waive sovereign immunity with regard to enforcement of 

the Tobacco Deal Contracts. 

78. Defendants’ misrepresentations have damaged ACE and SMC and left them with 

no legal recourse against DMM’s breaches of the Tobacco Deal Contracts. 

79. Defendants have caused ACE to suffer damages in a principal amount of 

$187,000.00 and SMC to suffer damages in a principal amount of $107,328.00.  

 

SECOND CAUSE OF ACTION – FRAUD IN THE INDUCEMENT 
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80. Plaintiffs repeat and reallege all foregoing paragraphs. 

81. Defendants materially misrepresented that, on behalf of DMM, they had authority 

to waive DMM’s sovereign immunity with regard to enforcement of the contracts entered into by 

DMM with plaintiffs. 

82. Defendants materially misrepresented that that, on behalf of DMM, they had the 

power to waive sovereign immunity related to enforcement of the Tobacco Deal Contracts. 

83. Defendants knew that waiver of tribal sovereign immunity was a material term of 

the Tobacco Manufacturing Deal and that ACE and DMM would not enter into the deal without 

it. 

84. Defendants misrepresented in the Tobacco Deal Contracts that they had authority 

to bind DMM to all of the terms of the contracts, including waiver of tribal sovereign immunity 

to enforce the contracts. 

85. Cox, as CEO of both SIRCO and its wholly owned company DMM, knew that her 

representations were false at the times she made them. 

86. Dixon, as President of both SIRCO and its wholly owned company DMM, knew 

that his representations were false at the times he made them. 

87. Robles, as Secretary of both SIRCO and its wholly owned company DMM, knew 

that her representations were false at the times she made them. 

88. Defendants made the misrepresentations knowing that ACE and SMC would rely 

on said misrepresentations. 

89. Defendants intended ACE and SMC to rely on her misrepresentations. 

90. Defendants made the misrepresentations to induce ACE and SMC to enter into the 

Tobacco Deal Contracts and to begin performing under them in good faith. 
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91. ACE and SMC reasonably relied on Defendants’ repeated misrepresentations 

because they were CEO, President and Secretary of both SIRCO and DMM, and had both 

superior and exclusive knowledge. 

92. After DMM’s breaches of the Tobacco Deal Contracts, Defendants, as CEO, 

President and Secretary of DMM, then admitted through counsel in the arbitration proceedings 

that DMM did not have the authority to waive sovereign immunity with regard to enforcement of 

the Tobacco Deal Contracts. 

93. Defendants’ misrepresentations have damaged ACE and SMC and left them with 

no legal recourse against DMM’s breaches of the Tobacco Deal Contracts. 

94. Defendants’ have caused SMC to suffer damages in a principal amount of 

$187,076.81 and ACE to suffer damages in a principal amount of $107,328.00. 

 

THIRD CAUSE OF ACTION – BREACH OF IMPLIED WARRANTY OF AUTHORITY 

 

95. Plaintiffs repeat and reallege all foregoing paragraphs. 

96. Cox warranted verbally to ACE and SMC that she, as CEO of DMM, had the 

authority to bind DMM to the terms of the Tobacco Deal Contracts. 

97. Cox warranted in her signed writing to ACE and SME that she, as CEO of DMM, 

had the authority to bind DMM to the terms of the Tobacco Deal Contracts. 

98. Defendants warranted verbally, in resolutions, and in other documents that DMM 

had the authority to waive sovereign immunity related to the Tobacco Manufacturing Deal and 

Tobacco Deal Contracts. 

99. Cox executed the Tobacco Deal Contracts on behalf of DMM. 
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100. After DMM breached the Tobacco Deal Contracts, DMM took the position at 

arbitration that Defendants did not have authority to waive DMM’s tribal sovereign immunity 

with regard to enforcement of the Tobacco Deal Contracts as Defendants represented. 

101. The arbitration was dismissed for lack of jurisdiction on a finding that Defendants 

did not have the authority to waive tribal sovereign immunity in the Tobacco Deal Contracts. 

102. ACE and SMC are therefore left with no legal recourse against DMM for the 

breaches of the Tobacco Deal Contracts. 

103. ACE has suffered damages in a principal amount of $107,328.00 and SMC has 

suffered damages in a principal amount of $187,076.81. 

104. Cox breached her implied warranty of authority and is personally liable for the 

damages. 

 

FOURTH CAUSE OF ACTION - TORTIOUS MISREPRESENTATION  

AND ASSURANCE OF PAYMENT 

 

105. Plaintiffs repeat and reallege all foregoing paragraphs. 

106. Defendants materially misrepresented that, on behalf of DMM, they had authority 

to waive DMM’s sovereign immunity with regard to enforcement of the contracts entered into by 

DMM with plaintiffs. 

107. Defendants materially misrepresented that that, on behalf of DMM, they had the 

power to waive sovereign immunity related to enforcement of the Tobacco Deal Contracts. 

108. Defendants knew that waiver of tribal sovereign immunity was a material term of 

the Tobacco Manufacturing Deal and that ACE and DMM would not enter into the deal without 

it. 
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109. Defendants misrepresented in the Tobacco Deal Contracts that they had authority 

to bind DMM to all of the terms of the contracts, including waiver of tribal sovereign immunity 

to enforce the contracts. 

110. Defendants, as CEO, President and Secretary, of both SIRCO and its wholly 

owned company DMM, knew that their representations were false at the times they made them. 

111. Defendants made the misrepresentations knowing that ACE and SMC would rely 

on said misrepresentations. 

112. Defendants intended ACE and SMC to rely on their misrepresentations. 

113. ACE and SMC reasonably relied on Defendant’s repeated misrepresentations 

because they were CEO, President and Secretary of both SIRCO and DMM, and had both 

superior and exclusive knowledge. 

114. After DMM’s breaches of the Tobacco Deal Contracts, Defendants, as officers of 

DMM, then admitted through counsel in the arbitration proceedings that DMM did not have the 

authority to waive sovereign immunity with regard to enforcement of the Tobacco Deal 

Contracts. 

115. Defendants’ misrepresentations have damaged ACE and SMC and left them with 

no legal recourse against DMM’s breaches of the Tobacco Deal Contracts. 

116. Defendants have caused ACE to suffer damages in a principal amount of 

$107,328.00 and SMC to suffer damages in a principal amount of $187,076.81. 

 

WHEREFORE, Plaintiffs, Allegany Capital Enterprises, LLC and Seneca Manufacturing 

Company demands judgment against Defendants, jointly and severally, as follows: 
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a. A money judgment in favor of Allegany Capital Enterprises, LLC against 

Defendants, jointly and severally, in a principal amount of $107,328.00 plus 

prejudgment interest; 

b. A money judgment in favor of Seneca Manufacturing Company against 

Defendants, jointly and severally, in a principal amount of $187,076.81 plus 

prejudgment interest; and 

c. Any such further relief as this Court deems just, fair and equitable. 

DATED: Buffalo, New York 

  February 21, 2019   HURWITZ & FINE, P.C. 

 

By: s/Amber E. Storr  

Jody E. Briandi 

Amber E. Storr 

Attorneys for Plaintiffs 

1300 Liberty Building 

424 Main Street 

Buffalo, New York 14202 

716-849-8900 

aes@hurwitzfine.com 
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