
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MINNESOTA 

 
FOND DU LAC BAND OF LAKE  ) 
SUPERIOR CHIPPEWA,    ) 
       ) 
  Plaintiff,    ) 
       ) Case No. 19-cv-02489-PJS-LIB 
v.       ) 
       ) 
KURT THIEDE, Region 5  Administrator ) 
– Environmental Protection Agency;  ) DEFENDANTS’ REPLY  
ANDREW WHEELER, Administrator of the ) MEMORANDUM OF LAW IN  
Environmental Protection Agency; and  ) SUPPORT OF DEFENDANTS’  
UNITED STATES  ENVIRONMENTAL ) MOTION FOR PARTIAL  
PROTECTION AGENCY,    ) DISMISSAL 
       ) 
and       ) 
       ) 
SAMUEL L. CALKINS, District   ) 
Engineer, St. Paul District, U.S. Army  ) 
Corps of Engineers; RYAN D. MCCARTHY, ) 
Acting Secretary of the Army; U.S. ARMY ) 
CORPS OF ENGINEERS,     ) 
       ) 
  Defendants.    ) 

INTRODUCTION 

The Clean Water Act (“CWA”) grants EPA broad discretion in its oversight role 

over permits issued by other permitting entities, including discretion not to act.  EPA’s 

oversight here of permits issued by the Minnesota Pollution Control Agency (“MPCA”) 

and the U.S. Army Corps of Engineers (“Corps”) was wholly discretionary.  Accordingly, 

the Fond du Lac Band of Lake Superior Chippewa’s (“Band’s”) claims must fail. 

Even if such agency inaction were subject to limited judicial review, the Band has 

failed, as required, to allege sufficient facts that EPA either failed to consider relevant 
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factors, or improperly considered irrelevant factors.  The Band is not entitled to a 

preferred procedure or outcome here; consequently, the Band’s first four causes of action 

in the Complaint should be dismissed.  

ARGUMENT 

 The Band’s Allegations Fail to State a Claim That EPA’s Decision Not to 
Object to the State-issued NPDES Permit Was Unlawful 
 
The Band’s First Cause of Action alleges that EPA’s “review” of the state-issued 

NPDES permit was arbitrary and capricious.  Am. Compl. ¶ 253.  This “review,” 

according to the Band, includes both the decision to comment on the proposed permit 

during the state’s public comment process, and the decision to object (or not) to the final 

proposed permit.  Plaintiff Fond du Lac Band of Lake Superior Chippewa’s Consolidated 

Memorandum of Law in Opposition to Defendants’ Motion to Dismiss (“Opp.”) at 9-10.   

As a threshold matter, the CWA is wholly silent on how EPA conducts any 

“review” of a state-issued NPDES permit, and does not prescribe a role for EPA, 

whatsoever, in submitting comments during the state’s public comment process.  Where, 

as here, a state has an authorized NPDES permitting program, the CWA requires only 

that the state “transmit a copy” of a permit application to EPA.  33 U.S.C. § 1342(d)(1).  

EPA may then object to the proposed permit (and prevent the state from issuing the 

permit), or not.  33 U.S.C. § 1342(d)(2).    

While EPA’s implementing regulations provide that EPA “may make general 

comments upon, objections to, or recommendations” regarding proposed permits, these 

regulations do not require such comments, nor do they specify in what manner those 
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comments may be offered.  40 C.F.R. § 123.44(a)(1).  Thus, the Band’s allegations 

regarding EPA’s failure to comment on MPCA’s proposed permit during the state 

permitting process should be rejected because they are irrelevant here.1   

As the Band concedes, EPA’s decision to object, or not, to a state-issued NPDES 

permit is generally immune from judicial review.  See Opp. at 7 (citing U.S. Mem. at 11-

12 (collecting cases)).   However, as explained in the Federal Defendants’ opening brief, 

some courts have set out two “very narrow” lines of judicial review of an agency’s 

decision-making:  (1) whether the agency fails to consider all relevant factors; or (2) 

whether “unlawful factors” have “tainted the agency’s exercise of its discretion.”  Save 

the Bay, Inc., 556 F.2d. 1282, 1295-96 (5th Cir. 1977).     

Because the Band fails to allege sufficient facts to state a claim under either prong 

regarding EPA’s decision not to object to the NPDES permit, the Band’s First Cause of 

Action should be dismissed for failure to state a claim upon which relief can be granted. 

 The Band Fails to Allege Facts Showing That EPA Failed to Consider 
All Relevant Factors in Not Objecting to the State-issued NPDES 
Permit 
 

The Band itself alleges facts that establish EPA’s consideration of relevant factors, 

such as the permit’s compliance with the CWA, when it reviewed MPCA’s changes to 

                                              

1 Notably, the Band’s allegations that (1) there was external pressure on EPA from 
MPCA to improperly influence EPA’s decision-making, and (2) that EPA changed its 
standard practices, only arise in connection with EPA not submitting public comments 
during the state’s public comment process for the permit.  Opp. at 25 (citing Am. Compl. 
¶¶ 152-57, 161-62); Opp. at 27-28.  As EPA’s participation in the state process is not 
reviewable, as it is wholly discretionary, these allegations are irrelevant. 
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the permit and subsequently declined to object to the permit as issued.  The Band has 

failed to allege sufficient facts to show that the proposed permit contained a “violation of 

applicable federal guidelines that the agency has failed to consider.”  Save the Bay, 556 F. 

2d at 1296 (emphasis added).  Such allegations are required because once all “relevant 

factors are before the agency,” courts should not second-guess the agency’s decision.  Id.  

Notably, even if the proposed permit would violate CWA guidelines, as long as EPA 

considers the violations, the CWA gives EPA the “discretion to weigh the substantiality 

of any violations” and, once weighed, “EPA’s decision not to veto a particular permit 

takes on a breadth that in our judgment renders the bottom line of that decision 

unreviewable in the federal courts.”  Id. at 1295; see also Dist. of Columbia v. Schramm, 

631 F.2d 854, 860-61 (D.C. Cir. 1980) (EPA may “waive responsibility for objecting to 

noncomplying state permits and even waive notice of the NPDES applications.”).  

Here, the December 18, 2018 Memorandum cited by the Band (Dkt. 64-1) 

demonstrates, at length, that EPA and MPCA engaged in extensive dialogue regarding 

the draft permit.  Dkt. 64-1 at 2-4; Am. Compl. ¶¶ 134, 137, 142, 167, 172-78.  At the 

conclusion of those discussions, after MPCA made changes to the permit on the key 

issues of operating limits and outfall protections, EPA properly decided not to object to 

the permit as key limits were “arguably federally enforceable.”  Dkt. 64-1 at 5.  As the 

December 18, 2018 Memorandum explains, decision makers (including Kurt Thiede) 

asked career staff whether “operating limits could be federally enforceable” and were 

informed that “there are legal arguments that can be made to support enforcement of the 

proposed permit.”  Dkt. 65-1 at 3-4. 

CASE 0:19-cv-02489-PJS-LIB   Doc. 72   Filed 09/21/20   Page 4 of 16



5 
 

The CWA does not provide the Band with the right to a specific procedure, or a 

specific result.  See Schramm, 631 F.2d at 860 (EPA is not required to object to 

noncomplying state permits).  Here, the Band fails to identify any specific statutory 

factors that EPA failed to consider, and instead, the Band’s own factual allegations show 

that EPA evaluated and extensively considered a wide range of pertinent aspects of the 

permit.  Accordingly, EPA’s decision not to object to the permit does not meet the first 

“very narrow” test for judicial review articulated in Save the Bay.   

 The Band Fails to Allege Facts Showing “Unlawful Factors” Affected 
EPA’s Decision Not to Object to the State-Issued NPDES Permit 
 

The Band similarly fails to allege facts sufficient to state a claim that “unlawful 

factors,” such as “consideration of the political popularity of a decision to veto a permit,” 

here “tainted” EPA’s exercise of its discretion in deciding not to object to the state-issued 

NPDES permit.  Save the Bay, Inc., 556 F.2d at 1295-96.  Such a claim requires both that 

(1) there was pressure “designed to force” the agency to make a decision based on 

irrelevant factors; and (2) the agency’s determination must have been affected by those 

factors.  Sierra Club v. Costle, 657 F.2d 298, 409 (D.C. Cir. 1981). 

As discussed above, the only arguably reviewable action under Section 402 of the 

CWA is EPA’s decision to object, or not, to the proposed permit.  Regarding this 

decision,2 the Band alleges improper internal influence by agency political appointees on 

                                              

2 As noted above, the Band’s allegations of (1) improper external influence, and (2) a 
change in standard practice are limited to EPA not commenting on the draft proposed 
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career staff.  The Band fails, however, to allege that EPA was pressured to consider, and 

actually considered, specific improper factors that “tainted” EPA’s decision not to object 

to the permit. 

The Band alleges that there was improper internal influence by EPA political 

appointees “exerting their own bias and transmitting pressure down the chain of 

command.”  Opp. at 26, citing Latecoere Int’l, Inc. v. U.S. Dep’t of Navy, 19 F.3d 1342, 

1365 (11th Cir. 1994), and Tummino v. Torti, 603 F. Supp. 2d 519, 546 (E.D.N.Y. 2009).  

Such influence, even if demonstrated, must have “tainted” EPA’s exercise of its 

discretion in deciding not to object to the state-issued NPDES permit.  Save the Bay, Inc., 

556 F.2d at 1295-96. 

The Band fails both to identify specific improper factors that were actually 

considered by EPA when it chose not to object; and to allege facts showing that such 

factors “tainted” EPA’s exercise of discretion.  And the Band ignores the fact that, as 

shown by the December 18, 2018, memorandum, EPA career staff continued to work 

with MPCA to ensure that EPA’s primary concerns were addressed, including those 

related to operating limits and outfall protections.  And, as noted above, EPA decision 

makers considered whether such limits were federally enforceable.  Dkt. 64-1 at 3-4. 

                                              

permit during the state’s public comment period.  Because the CWA contains no statutory 
requirement for EPA to comment on a proposed section 402 permit, EPA’s participation 
in the state process is wholly discretionary and thus not reviewable.  Accordingly, these 
allegations are irrelevant. 
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The cases cited by the Band are inapposite.  In Latecoere, the Navy awarded an 

“unacceptable” American company a contract over a qualified French company due to an 

“improper factor” – internal political pressure to “Buy American” despite a reciprocal 

defense procurement agreement between the United States and France to treat French 

companies as if they were American.  Latecoere, 19 F.3d at 1349.  However, unlike the 

internal pressure in Latecoere, the Band here fails to allege that there was internal 

pressure that caused EPA to actually consider a specific “improper factor” in the 

decision-making process here.  In Latecoere, the pressure to “Buy American” resulted in 

an award to company whose bid was “unacceptable” – here the Band fails to show that 

EPA’s decision not to object was actually based on any improper factors, and instead the 

facts show that EPA carefully reviewed – and considered – a variety of parameters 

including enforceability. 

Likewise, in Tummino, the plaintiffs identified a specific source of political 

pressure because they “proffered evidence that the Commissioner . . . was pressured by 

the White House and constituents” to show that the FDA, in fact, acted contrary to staff 

recommendations.  603 F. Supp. 2d at 546.  Here, the December 18, 2018 memorandum 

shows that EPA career staff and MPCA engaged in dialogue on a wide variety of factors 

and reached a result that was “arguably federally enforceable,” in the opinion of EPA 

staff and management, including, inter alia, both more stringent operating limits and a 

narrative end-of-pipe limit to “ensure that the surface water discharge would not exceed 

applicable State [water quality standards].”  Dkt. 64-1 at 3.  Again, the Band fails to 

identify specific improper factors that actually affected EPA’s decision-making here; and 
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the facts show that EPA made it decision based on proper factors – including the 

existence of more stringent limits that were arguably enforceable.  

 EPA’s Actions Under Section 401(a)(2) are Committed to Agency Discretion 
by Law 
 
Contrary to the Band’s assertions, Section 401(a)(2) of the CWA does not 

mandate a decision by EPA upon notice of an application and Section 401 Certification 

from the permitting agency.  Accordingly, the Band’s Second and Third Causes of Action 

must be dismissed. 

The relevant portion of Section 401(a)(2) states: 

Upon receipt of such application and certification the licensing or permitting 
agency shall immediately notify the Administrator of such application and 
certification.  Whenever such a discharge may affect, as determined by the 
Administrator, the quality of the waters of any other State, the Administrator … 
shall so notify such other State.   
 
33 U.S.C. § 1341(a)(2) (emphasis added). 

As the Band notes, Congress included the word “shall” a number of times in this 

section of the CWA.  Opp. at 14.  Yet the Band ignores that Congress did not include the 

word “shall” in the clause describing an EPA determination.  Instead, Congress left to 

EPA’s discretion whether or not to make any determination that a discharge “may affect” 

the waters of any other State.3  The Band’s attempt to read words into the key statutory 

text to create a mandatory duty should be rejected.   

                                              

3 As the Band notes, EPA’s applicable regulations state that the Regional Administrator 
“shall review” the application and Section 401 Certification (40 C.F.R. §§ 121.13, 
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The cases cited by the Band do not support their reading of Section 401(a)(2).  In 

Center for Biological Diversity v. EPA, cited by the Band, the court interpreted a 

provision of the Clean Air Act which stated that the Administrator of EPA “shall … issue 

proposed emission standards applicable to the emission of any air pollutant [from aircraft 

engines] which in his judgment [causes air pollution].”  794 F. Supp. 2d 151, 160 (D.D.C. 

2011) (emphasis added).  The court found that this language created a mandatory duty to 

issue standards as a “first step” which could not be ignored by the discretionary “second 

step” to use judgment regarding the content of such emissions standards.   

Here we have the opposite. The CWA created a discretionary first step, whether to 

determine that a discharge “may affect” waters of another State, followed by a mandatory 

second step when there has been a “may affect” determination – to notify the potentially 

affected State.4  The Band recognizes this when it asserts that “EPA’s mandatory 

obligation to send notice to an affected State depends on the Administrator’s 

‘determination.’”  Opp. at 15 (emphasis added).  In this case, EPA did not make such a 

determination, which is within the discretion afforded EPA by statute. 

                                              

121.11(a)).  The regulations do not require a particular outcome from that review and 
EPA here did, in fact, review the application and Certification. 
4 This approach was contemplated by the court in Center for Biological Diversity, which 
noted the “Court does not suggest that Congress could never have a reason to create a 
regulatory structure in which a discretionary first step triggers a mandatory second step . . 
. .”  794 F. Supp. 2d. at 160, n.4.  This is the structure Congress created in Section 
401(a)(2). 
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The Band further attempts to embellish the statute and erode EPA’s discretion 

here, arguing that EPA must make a “may affect” determination anytime a discharge “has 

possible effects on another State’s WQS.”  Opp. at 17 (emphasis added). The Band’s 

suggestion that this is simply a matter of looking at the Water Quality Standards of an 

affected downstream state is beside the point because it ignores the statute’s failure to 

expressly impose this alleged obligation on EPA in the first place. 

The Band’s efforts to claim inconsistency in EPA’s exercise of discretion are 

unavailing.  The Band inflates the legal significance of a single sentence in a 1997 EPA 

brief.  Opp.at 12-13.  Instead of expressing “EPA’s past litigation position” on the 

discretionary nature of its Section 401(a)(2) determination, the sentence appears in a 

short, general background description of Section 401(a)(2).  It was not offered to the 

court as a formal or definitive interpretation of EPA’s authority or obligations under 

401(a)(2). Indeed, the discretionary nature of EPA’s action under Section 401(a)(2) was 

neither briefed to nor decided by the court in that case.  

Equally unpersuasive is the Band’s reference to a flow chart on page 9 of EPA’s 

CWA Section 401 Guidance. This flow chart was included in the Guidance as an 

informal visual aid and was not offered to the public as a formal or definitive 

interpretation of the statute’s text. Indeed, the Guidance includes an express disclaimer 

stating that it “is not a rule and does not create any legal requirements or set policy.” In 

any event, EPA rescinded that 2010 Guidance in 2019. 

Finally, there are inherent flaws in the Band’s attempt to construct an analogy 

between CWA Section 401(a)(2) and the mandate in Section 7(a)(2) of the Endangered 
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Species Act (“ESA”).  Under 7(a)(2) of the ESA, an action agency is required to make a 

threshold determination of whether or not any action it authorizes, funds, or carries out is 

likely to jeopardize the continued existence of any endangered or threatened species, or 

result in the destruction or adverse modification of critical habitat.  16 U.S.C. § 

1536(a)(2).  The ESA’s implementing regulations state that “[e]ach Federal agency shall 

review its actions at the earliest possible time to determine whether any action may affect 

listed species or critical habitat.” 50 C.F.R. § 402.14(a).  If such a determination is made, 

consultation is required, except in certain circumstances specifically described.  See id.; 

see also id. §§ 402.13 (providing for informal consultation where the action may affect 

but is not likely to adversely affect listed species), 402.14(b) (providing exceptions to the 

formal consultation process). 

Notably, there is no prefatory language in the ESA or its implementing regulations 

that allow an action agency to not assess the effect that its action may have on 

endangered or threatened species.  Here, in contrast, CWA Section 401(a)(2), vests the 

Administrator with discretion to make such a determination, or not; and only once such a 

determination is made does the CWA mandate the Administrator’s next steps.  See supra.   

Accordingly, Section 401(a)(2) of the CWA does not mandate a decision by EPA 

upon notice of an application and Section 401 Certification from the permitting agency, 

and the Band’s Second and Third Causes of Action must be dismissed. 
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 EPA’s Review under Section 401(a)(2) Was Not Based on Consideration of 
Improper Factors 
 
As discussed above, in Section I, supra, even if EPA’s choice of whether to 

exercise review under CWA Section 401(a)(2) is subject to judicial review, that judicial 

review is limited to whether EPA either failed to consider relevant factors, or was 

improperly influenced in its decision-making.  The Band fails to allege facts to support a 

claim for such review, and thus the Band’s Second and Third Causes of Action should be 

dismissed. 

The Band asks the Court to draw an inference of impropriety based on a 

speculative allegation that EPA had a “predetermined outcome,” claiming that EPA 

“made the decision not to send the Band notice by November 30, 2018,” before MPCA 

issued the Section 401 Certification.  Opp. at 32 (citing Am. Compl. ¶¶ 208, 260).  The 

Band alleges no facts in support of this allegation.  Moreover, in direct conflict with this 

allegation of a predetermined outcome, the Band alleges that in January 2019 there were 

internal “discussions via email about … the Section 401(a)(2) process” by “high level 

political appointees within EPA’s headquarters and Region 5.”  Am. Compl. ¶ 217.  And 

that as of February 20, 2019, “EPA’s documents reflect that EPA’s ‘401(a)(2) decision 

for Polymet [was] still under consideration.’”  Am. Compl. ¶ 225.  This continued 

internal discussion surrounding the Section 401(a)(2) determination demonstrates that the 

Band’s allegations of a predetermined outcome are legally deficient and must fail. 

The Band also alleges that EPA treated it differently than other States in similar 

situations.  The Band cites a single instance where it alleges EPA notified downstream 
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states of a discharge in Ohio but fails to allege facts showing how that instance was 

factually similar to the permit and potential water quality effects at issue here.  Opp. at 35 

(citing Am. Compl. ¶ 195).  

Finally, the Band’s allegations to the contrary do not change the underlying fact 

that EPA’s tribal consultation policies, issued pursuant to Executive Order No. 13,175, do 

not create a private right of action, and are not privately enforceable.  Mot. to Dismiss at 

25-26.  As the Executive Order states in Section 10 – Judicial Review: 

This order is intended only to improve the internal management of the executive 
branch, and is not intended to create any right, benefit, or trust responsibility, 
substantive or procedural, enforceable at law by a party against the United States, 
its agencies, or any person.  (emphasis added). 
 
The policies at issue in the cases cited by the Band did not include the express 

disclaimers present in the Executive Order and Region 5 tribal consultation policy here,5 

which state plainly that they are “not intended to create any right or benefit, substantive 

or procedural, enforceable at law or in equity by a party against the EPA.”  Dkt. 64-2 at i. 

These policies serve as a “general framework” and do not mandate that a particular action 

                                              

5 In those cases, the consultation policies did not include a disclaimer.  See Oglala Sioux 
Tribe of Indians v. Andrus, 603 F.2d 707, 713 (8th Cir. S.D. 1979); Yankton Sioux Tribe 
v. Kempthorne, 442 F. Supp. 2d 774, 784 (D.S.D. 2006).  However, in the 8th Circuit 
courts have consistently held that where a consultation policy included a disclaimer, that 
the policy did not create any right to judicial review.  See Yankton Sioux Tribe v. United 
States HHS, 496 F. Supp. 2d 1044, 1057 (D.S.D. July 9, 2007), aff’d, 533 F.3d 634, 643-
644 (8th Cir. S.D. July 7, 2008); Crow Creek Sioux Tribe v. Donovan, 2010 WL 
1005170, *4-5 (D.S.D. Mar. 16, 2010); Sisseton-Wahpeton Oyate of the Lake Traverse 
Reservation v. United States Corps of Eng'rs, 2016 WL 5478428, *10-11 (D.S.D. Sept. 
29, 2016).  
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be the subject of consultation.  Dkt. 64-3 at 5.  Moreover, even if the policies here are 

construed to establish an enforceable duty or standard of review, the Band’s allegations 

do not state a claim, because they fail to show any binding commitment on the part of 

EPA to consult on the Section 401(a)(2) process.  Accordingly, the Band’s arguments 

regarding tribal consultation fails to state a claim and the Band’s Third Cause of Action 

should be dismissed. 

 Federal Defendants Were Not Required to Provide Notice Under 5 U.S.C. § 
555(e)  
 
The Band alleges in its Fourth Cause of Action that both EPA and the Corps were 

required under 5 U.S.C. § 555(e) to provide notice of the denial of the Band’s requests 

for a hearing under CWA Section 401(a)(2).   

EPA’s discretionary determination – whether a discharge “may affect” waters of a 

downstream state – is not an “agency proceeding” under the APA.   5 U.S.C. § 551(12).  

The text of CWA Section 401(a)(2) does not provide the Band with either (1) the 

opportunity to provide public input to EPA (or the Corps) with respect to the exercise of 

this discretionary EPA action; or (2) a requirement that EPA (or the Corps) consider or 

respond to a state’s input on whether to make a determination once received.  And CWA 

Section 401(a)(2) requires no action whatsoever from the Corps in the making of such 

determination.  Accordingly, this agency process is outside the scope of a “proceeding” 

and thus not subject to the notice provision in 5 U.S.C. § 555(e).  Bollow v. Fed. Reserve 

Bank of S.F., 650 F.2d 1093, 1101-02 (9th Cir. 1981).    
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CONCLUSION 

For the foregoing reasons, as well as those in the Federal Defendants’ Motion for 

Partial Dismissal, the Court should dismiss the Band’s First, Second, Third, and Fourth 

Causes of Action for failure to state a claim on which relief can be granted, or for lack of 

subject matter jurisdiction. 
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