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Civil Action No. 21-00253 (BAH) 

 
MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION TO 

PLAINTIFF’S MOTION FOR TEMPORARY RESTRAINING ORDER 

Plaintiff, the Pueblo of Acoma (“Acoma”), brings a challenge to prevent the Indian Health 

Service (“IHS”) from temporarily reducing medical services at the Acoma-Canoncito-Laguna 

(“ACL”) Hospital due to safety concerns.  In August 2020, after the Pueblo of Laguna (“Laguna”), 

a distinct tribe from the Acoma, decided to redirect IHS funds allocated for its tribal members for 

health care to a contract to operate its own health care facility, IHS began discussion and 

consultation with Acoma about the impact of Laguna’s decision to the ACL Hospital, and 

especially on IHS’s ability to continue to funds costs of providing the hospital’s staffing.  In 

October 2020, as a result of the significant losses in staff and the resultant safety issues, the ACL 

Hospital reduced its operating hours and ceased operating emergency and inpatient services.  

However, in January 2021, the ACL Hospital was able re-open its emergency department, but IHS 

informed Acoma that because of the continued staff shortages, IHS would have to reduce services 

again in starting on February 1, 2021.  Now, despite being put on notice for more than five months 

that IHS had and would possibly have to in the future reduce services at the ACL Hospital, Acoma 

now brings this eleventh-hour emergency motion demanding the Court interfere with the Secretary 
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of Health and Human Services (“HHS”) unreviewable discretion to allocate funds from its annual 

lump-sum appropriations, and, accordingly, reduce certain medical services due to account for 

limited funds remaining in order to be able to continue to provide sufficient staffing to safely 

provide others.  The Court should not grant Acoma’s demand that the judiciary superintend these 

difficult decisions. 

First, Acoma has not demonstrated a likelihood of success on the merits.  Acoma 

mischaracterizes Defendants’ action.  At present, the Secretary has made the discretionary decision 

to reduce services temporarily due to safety concerns.  Thus, Acoma’s Administrative Procedure 

Act (“APA”) claim fails.  Moreover, IHS has consulted with Acoma throughout its decision-

making process in compliance with the relevant statutory regime. 

Second, Acoma has not demonstrated irreparable harm.  Since August 2020, Acoma has 

been aware that the ACL Hospital has critical staffing shortages, and that IHS could not operate 

the hospital safely without reducing services.  Indeed, from October 27, 2020, through January 1, 

2021, IHS operated the ACL Hospital at reduced services.  Thus, Acoma cannot now claim 

irreparable harm.  Moreover, after February 1, 2021, the ACL Hospital will continue to operate as 

an urgent care facility and maintain its COVID-19 testing and vaccination programs.  

Third, the balance of the equities tip in Defendants’ favor.  There is no public interest in 

IHS operating an unsafe medical facility and there is an interest in ensuring that IHS has the 

discretion to respond to health care needs and shift priorities as it deems appropriate. 

Therefore, for the reasons discussed below, the Court should deny Acoma’s request for 

emergency relief. 
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FACTUAL BACKGROUND 

A. Acoma-Canoncito-Laguna Hospital 

ACL Hospital is located within the Albuquerque Area IHS in Acoma, New Mexico.  U.S. 

Health and Human Services, Indian Health Service, Acoma-Canoncito-Laguna Service Unit, 

https://www.ihs.gov/albuquerque/healthcarefacilities/acomacanoncitolaguna/ (last visited Jan. 29, 

2021).  ACL Hospital is located 60 miles west of Albuquerque, New Mexico and was historically 

operated with the intention of primarily serving three tribes: the Canoncito Band of Navajos, the 

Acoma Pueblo, and the Laguna Pueblo.  Id.  Both the Presbyterian Hospital and the University of 

New Mexico Medical Hospital are located in Albuquerque, New Mexico.  Presbyterian Hospital, 

https://presbyterian-hospital.phs.org/Pages/default.aspx (last visited Jan. 29, 2021); UNM Health, 

University of New Mexico Hospital, https://unmhealth.org/locations/unm-hospital/ (last visited 

Jan. 29, 2021).  In addition, Cibola General Hospital is located approximately 19.2 miles West of 

ACL Hospital in Grants, New Mexico.  Cibola General Hospital, Inc., https://cibolahospital.com/ 

(last visited Jan. 29, 2021).  These facilities provide similar services to the ACL Hospital.  

1. The Laguna Pueblo Contracted Its Tribal Shares from the ACL Hospital 

In 2016, one of the tribes whose members had used the services of the ACL Hospital’s, the 

Canoncito Band of Navajos (“Canoncito”), entered into an ISDEAA contract with the IHS to 

assume control of most of their tribal shares of the IHS funds allocated to operate the ACL 

Hospital, which represented approximately 20 percent of the ACL Hospital’s budget.  Mot. for 

TRO, Ex. A, at 1, ECF No. 2-3.  The Canoncito instead used its tribal shares to establish and 

operate their own clinic to provide outpatient primary care, dental, outpatient pharmacy, public 

health nursing, and behavioral health services to their tribal members.  Id.  

On July 1, 2020, the IHS received a proposal from the Pueblo of Laguna to enter into an 

ISDEAA contract to use most of its tribal shares of the IHS funds allocated to the ACL Hospital.  
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Id., at 4–5,.  On July 13, 2020, the Albuquerque Area IHS Director contacted Acoma to schedule 

a teleconference to begin discussing the potential impact that the Laguna Pueblo’s contract 

proposal would have on ACL Hospital.  Id., Ex. D, at 1, ECF No. 2-6.  On September 29, 2020, 

the Laguna Pueblo finalized their ISDEAA contract to assume control of their tribal shares, which 

represented approximately 50 percent of the ACL Hospital’s remaining allocated funds.  Id., Ex. 

A, at 4–5; Ex. C, at 1, ECF No. 2-5.  The Laguna Pueblo is currently scheduled to open their new 

clinic on March 1, 2021 (which is also the effective date of its contract and when IHS must transfer 

funding)1 and will provide outpatient primary care, dental, outpatient pharmacy, public health 

nursing, and behavioral health services to eligible beneficiaries.  Decl. of Leonard D. Thomas (Jan. 

29, 2021) ¶ 7 (attached hereto as Ex. A). 

Throughout this time, leadership from the Albuquerque Area IHS and ACL Hospital have 

engaged in extensive consultations with the Acoma Pueblo to discuss the redesign of the ACL 

Hospital in light of ACL Hospital’s remaining operating budget.  Pl.’s Mot. for TRO, Ex. C, at 2.  

IHS provided Acoma with a proposal to redesign services that IHS could provide in light of the 

extremely limited funds that would remain to provide services at the ACL Hospital.  Id., Ex. B, 

ECF No. 2-4; Compl. ¶ 17.  These tribal consultations focused on the reality that the ACL Hospital 

would need to carry out a significant reduction in force (“RIF”) and reduction in services, and 

demonstrated IHS’s commitment to preserve as many services as possible following the RIF.  

Decl. of Leonard D. Thomas (Jan. 29, 2021) ¶ 3 (attached hereto as Ex. A).  

                                                             
1 On January 14, 2021, the Pueblo of Laguna requested a 30-day extension on the effective date of 
their contract (February 1, 2021), which the IHS approved.  Thomas Decl. ¶ 3.  As a result, the 
new effective date of the Pueblo of Laguna’s contract is March 1, 2021.  
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2. The Partial Closure of ACL Hospital in October 2020 

On October 23, 2020, Barbara Felipe, Acting Chief Executive Officer of the ACL Hospital, 

notified Acoma that effective October 27, 2020, that due to staffing shortages, the ACL Hospital 

would have to reduce the emergency room and urgent care hours to 14 hours a day and the Inpatient 

Department would no longer be able to admit patients.  E-mail from Barbara Felipe to Brian Vallo 

(Oct. 23, 2020) (attached hereto as Ex. B).  Unfortunately, the ACL Hospital had clinical staffing 

shortages that required IHS to temporarily discontinue these services and revise its hours for safety 

reasons.  Id.  Specifically, three emergency room physicians left or were in the process of leaving, 

one emergency room Nurse resigned, five clinical nurses resigned, and four contract clinical nurses 

resigned.  Id. 

3. The ACL Hospital Reopened the ER on January 1, 2021 

IHS was able to temporarily address the clinical staff shortages at ACL Hospital, thereby 

allowing IHS to re-open the Emergency Room and provide services on a 24/7 basis on January 1, 

2021.  Letter from Barbara Felipe to ACL Patients (Jan. 5, 2021) (attached hereto as Ex. C); Compl. 

¶ 21.  However, the IHS understood that this was a temporary measure and that it did not yet have 

a long term solution to the staffing shortage.  Id.  On January 14, 2021, the Laguna Pueblo 

requested a 30-day extension on the effective date of its ADEAA contract, moving the effective 

date to March 1, 2021.  Compl. ¶ 19.  In response, IHS amended its RIF notices to ACL Hospital 

staff to extend the termination date by 30 days.  Thomas Decl. ¶ 3.  In addition, IHS informed the 

Laguna Pueblo that federal employees that have been designated to be assigned to the Laguna 

Pueblo through Intergovernmental Personnel Agreement could no longer report to the Laguna 

Pueblo as of February 1, 2021, and, instead, would report on March 1, 2021.  Id.  Unfortunately, 

despite these measures, IHS still faces a staffing shortage after January 31, 2021.  Id. ¶¶ 4–5.  As 
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a result, IHS must again temporarily discontinue Emergency Room services in order for it to be 

able to safely provide other services.  Id. ¶ 5. 

B. Acoma’s Complaint 

Acoma is a federally recognized Indian Tribe.  Compl. ¶ 7.  The Acoma-Canancito-Laguna 

Service Unit of the Indian Health Service provide health care services to the Acoma Pueblo.  Id.  

Acoma filed its Complaint on January 28, 2021, more than five months after its had notice of these 

impending changes in services available at the ACL Hospital.  Count I of Acoma’s Complaint 

alleges that IHS failed to provide the necessary notice under Section 301(b) of the Indian Health 

Care Improvement Act (“IHCIA”), 25 U.S.C. § 1631(b).  Id. ¶¶ 34–38. Count II alleges that IHS 

reduced services without the proper consultation in violation of Section 105(i) of the Indian Self-

Determination and Education Assistance Act (“ISDEAA”).  Id. ¶¶ 39–41.  Acoma seeks an order 

of this Court compelling Defendants “to maintain the current levels of service at the ACL Hospital 

until such time as the IHS complies with Section 301(b) of the IHCIA and Section 105(i) of 

ISDEAA” and declare that “IHS’s decision to close the ACL Hospital and operate it instead as an 

urgent care clinic with limited hours and services violates Section 301(b) of the IHCIA and Section 

105(i) of ISDEAA.”  Id. (Prayer for Relief). 

C. Acoma’s Motion for Temporary Restraining Order 

Also, on January 28, 2021, Acoma filed a motion for temporary restraining order.  Pl.’s 

Mot. for TRO, ECF No. 2.  Acoma seeks an order of this Court prohibiting Defendants “from 

closing the Acoma-Canoncito-Laguna Hospital or reducing the facility’s current services.”  Id., 

at 1. 
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STATUTORY BACKGROUND 

A. Indian Health Service 

IHS is an agency of the U.S. Department of Health and Human Services whose principal 

mission is to provide health care to American Indians and Alaska Natives.2  The IHS’s authority 

to provide health care services to the American Indian and Alaska Native people derives primarily 

from two statutes.  The Snyder Act of 1921, 25 U.S.C. § 13, provides a broad, general statutory 

mandate to “expend such moneys as Congress may from time to time appropriate, for the benefit, 

care, and assistance of the Indians,” for, among other things, the “relief of distress and conservation 

of health.”  25 U.S.C. § 13.2.  The Indian Health Care Improvement Act (“IHCIA”) of 1976, as 

amended, 25 U.S.C. § 1601, et seq.,  established numerous programs specifically created by 

Congress to address particular Indian health initiatives, such as alcohol and substance abuse 

treatment, diabetes treatment, medical training, and urban Indian health.3 

Congress annually appropriates funds for all IHS programs, whether under the Health Care 

Act, the Snyder Act, or the ISDEAA, through lump-sum appropriations.  One lump-sum 

appropriation provides funds for the delivery of all “Indian Health Services” to American Indians 

and Alaska Natives.  Another lump-sum appropriation generally funds construction and 

                                                             
2 The Transfer Act, 42 U.S.C. § 2001 et seq., (“Transfer Act”), transferred federal responsibility 
for Indian health services from the Department of the Interior to the Department of Health, 
Education, and Welfare, the predecessor of the Department of Health and Human Services. 

3 On March 23, 2010, President Obama signed the Patient Protection and Affordable Care Act, 
Public Law 111-148, which amended and permanently reauthorized the Health Care Act.  In 
addition to these authorities, the ISDEAA, as amended, 25 U.S.C. §§ 5301, et seq., authorized 
Indian tribes and tribal organizations to contract with the IHS to take over and operate, independent 
of the IHS, certain health care delivery programs, functions, services, and activities that IHS 
operated pursuant to the Snyder Act and the IHCIA, 25 U.S.C. § 5321. 
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maintenance of primary care and sanitation facilities.4  These appropriations are finite, for sums 

certain. 

Congress has appropriated less funds annually for IHS than the HHS has requested in its 

annual budget submissions.  IHS delivers health care services through 170 “service units,” which 

are local administrative units serving defined geographic areas.  All service units are grouped 

within 12 regional IHS areas, which in turn are overseen by a Headquarters Office located in 

Rockville, Maryland.  See U.S. Dep’t of Health and Human Services, Indian Health Service, 

Regional Map, http://info.ihs.gov/map.asp (last visited Jan. 29, 2021). 

B. Tribal Control of Health Care Services 

Under the ISDEAA, eligible tribes may assume control of programs that IHS runs for the 

benefit of their members .  See 25 U.S.C. §§ 5304(i), 5321(a), 5361, 5382.  A tribe may do so by 

entering into a self-determination contract under Title I of the Act, see id. § 5321, or a self-

governance compact under Title V, see id. § 5384.  Congress enacted the ISDEAA to promote 

“effective and meaningful participation by the Indian people in the planning, conduct, and 

administration” of federal programs and services for Indians.  25 U.S.C. § 5302(b). Before the 

ISDEAA, most federal programs and services for Indians, such as health and educational services, 

were administered directly by the federal government.  See S. Rep. No. 274, 100th Cong., 1st Sess. 

2-3 (1987). 

The ISDEAA directs the Secretary (or the Secretary of the Interior), upon the request of an 

Indian Tribe, to enter into a contract by which the Indian Tribe undertake the direct operation of 

federal Indian health care programs.  25 U.S.C. § 5321.  Self-determination contracts were 

                                                             
4 Starting in FY 2016, Congress also authorized a separate appropriation for contract support costs, 
and in FY 2021, a separate appropriation for tribal leases. These appropriations cover a type of 
funding authorized for ISDEAA contracts and, accordingly, is not at issue here.. 
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intended to enhance the progress of Indian people and their communities. See id. §§ 5301, 5392; 

Cherokee Nation of Okla. v. Leavitt, 125 S. Ct. 1172, 1178 (2005) (“The Act seeks greater tribal 

self-reliance brought about through more ‘effective and meaningful participation by the Indian 

people’ in, and less ‘Federal domination’ of, ‘programs for, and services to, Indians.’ [25 U.S.C.] 

§ 5302(b).”).  ISDEAA thus generally permits an Indian tribe, at its initiative, to step into the shoes 

of a federal agency and administer federally funded services. 

Under Title I of the ISDEAA, the self-determination contracting process begins when a 

tribe or tribal organization submits a proposal, approved and accompanied by tribal resolution, to 

IHS.  25 U.S.C. § 5321(a)(1), (2); 5329(c)(f)(1).  A tribe or tribal organization may choose to 

contract for any portion of a PFSA administered at any level by IHS, including the HQ level, the 

Area level, and the program or service unit level.  See, e.g., id. § 5321(a) (providing that the PFSAs 

“shall include administrative functions of [HHS] that support the delivery of services”).  IHS must 

award the contract unless it satisfies a limited number of “declination” criteria.  25 U.S.C. § 

5321(a)(2).  

C. Multi-Tribe Health Care Service Units 

The IHS’s health care delivery system is based upon “service units,” which are 

“administrative entit[ies] of [IHS] or a tribal health program through which services are provided, 

directly or by contract, to eligible Indians within a defined geographic area.”  25 U.S.C. 

§ 1603(20).  Due to geography, user population, and a host of other factors—and well within its 

discretion to operate its programs—IHS has a number of service units that were created to serve 

multiple tribes.  See Indian Health Service Circular No. 88-02, Service Unit Boundaries § 4, 

(available at https://www.ihs.gov/ihm/circulars/1988/service-unit-boundaries/) (last visited Jan. 

29, 2021).  In fact, this approach can “realize economies of scale so that effective and efficient 

quality health services can be provided.”  Id. at §§ 4(A), (E).  Therefore, one service unit or a 
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facility within a service unit may be carrying out programs that are intended to benefit multiple 

tribes.  This is not unique to the ACL Service Unit or to ACL Hospital.   

While on a day-to-day basis these programs are not operated separately (for example, a 

patient does not see one doctor or the other based on his or her tribal membership), special 

considerations have to be made to ensure that IHS can appropriately comply with the ISDEAA, 

which authorizes each tribe to contract for its own portion of IHS programs.  See 25 U.S.C. 

§ 5321(a).  IHS ensures that each tribe’s right to request to contract for its own programs and their 

associated funding is preserved by designating “tribal shares.”  The ISDEAA defines “tribal 

shares” as “an Indian tribe’s portion of all funds and resources that support secretarial programs.”  

25 U.S.C. § 5381(a)(8); see also IHS Headquarters Programs, Services, Functions, and Activities 

Manual at 3, (available at https://www.ihs.gov/sites/selfgovernance/themes/responsive2017/displ

ay_objects/documents/2002-PSFA-Manual.pdf) (last visited Jan. 29, 2021); 25 U.S.C. 

§§ 5321(a)(4), 5324(i) (recognizing the necessity of dividing a program when only one tribe seeks 

to contract for its tribal shares). 

D. Closures and Reports on Proposed Closures of Health Care Facilitates 

An IHS hospital or any portion of such a hospital may not be permanently closed until the 

Secretary submits to Congress a report at least 1 year prior of a closure.  25 U.S.C. § 1631(b).  

However, this requirement does not apply to any temporary closure that is necessary for medical, 

environmental, or safety reasons.  Id. 

LEGAL STANDARD 

A “preliminary injunction is an extraordinary and drastic remedy.”  Munaf v. Geren, 553 

U.S. 674, 689-90 (2008).  An injunction should be entered only “upon a clear showing that the 

[movant] is entitled to such relief.”  Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 22 (2008).  

To obtain a preliminary injunction, the moving party must demonstrate (1) that it is likely to 
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succeed on the merits of its claims; (2) that it is likely to suffer an irreparable injury in the absence 

of injunctive relief; (3) that the balance of equities tips in its favor; and (4) that the proposed 

injunction is in the public interest.  Id. at 20.  The same substantive standards apply for both 

temporary restraining orders and preliminary injunctions.  See, e.g., Sterling Com. Credit-Mich., 

LLC v. Phx. Indus. I, LLC, 762 F. Supp. 2d 8, 13 (D.D.C. 2011) (denying motion); Hall v. Johnson, 

599 F. Supp. 2d 1, 4 (D.D.C. 2009) (same).  The last two factors merge when the government is 

the opposing party.  Guedes v. Bureau of Alcohol, Tobacco, Firearms & Explosives, 920 F.3d 1, 

10 (D.C. Cir. 2019).  Preliminary injunctive relief “should not be granted unless the movant, by a 

clear showing, carries the burden of persuasion.”  Mazurek v. Armstrong, 520 U.S. 968, 972 

(1997).  “[W]hen a plaintiff has not shown a likelihood of success on the merits, [courts] need not 

consider the other factors” required for a preliminary injunction.5  Greater New Orleans Fair 

Hous. Action Ctr. v. Dep’t of Hous. & Urban Dev., 639 F.3d 1078, 1088 (D.C. Cir. 2011). 

Mandatory injunctions that “would change the status quo” are disfavored as “an even more 

extraordinary remedy,” Abdullah v. Bush, 945 F. Supp. 2d 64, 67 (D.D.C. 2013), “especially when 

directed at the United States Government,” Sierra Club v. Johnson, 374 F. Supp. 2d 30, 33 (D.D.C. 

2005).   

                                                             
5 In this Circuit, the four factors have typically been evaluated on a sliding scale such that if “the 
movant makes an unusually strong showing on one of the factors, then it does not necessarily have 
to make as strong a showing on another factor.”  Davis v. Pension Benefit Guar. Corp., 571 F.3d 
1288, 1291-92 (D.C. Cir. 2009).  After Winter, “the D.C. Circuit has suggested that a positive 
showing on all four preliminary injunction factors may be required.”  Holmes v. FEC, 71 F. Supp. 
3d 178 (D.D.C. 2014); see also Sherley v. Sebelius, 644 F.3d 388, 393 (D.C. Cir. 2011) (reading 
Winter “at least to suggest if not to hold that a likelihood of success is an independent, free-standing 
requirement for a preliminary injunction”) (quotation marks omitted).  The D.C. Circuit has not 
encountered a post-Winter case where a preliminary injunction motion survived the sliding-scale 
analysis.  See ConverDyn v. Moniz, 68 F. Supp. 3d 34, 46 n.2 (D.D.C. 2014). 
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ARGUMENT 

Acoma fails to demonstrate that it is entitled to extraordinary emergency relief.  Acoma, 

moreover, does not seek an order preserving the status quo.  Rather, Acoma seeks extraordinary 

affirmative relief.  Mandatory injunctions that “would change the status quo” are disfavored as “an 

even more extraordinary remedy,” Abdullah, 945 F. Supp. 2d at  67, “especially when directed at 

the United States Government,” Sierra Club, 374 F. Supp. 2d at 33.  In this case, the ACL Hospital 

lacks the staff to sustain emergency services after February 1, 2021.  Yet, Acoma demands the 

Court order Defendants to not reduce the services at the ACL Hospital—an impossibility absent 

Defendants taking an affirmative act—immediately locating (which might require hiring) and 

scheduling qualified medical personnel during a global pandemic.  Hiring medical staff is more 

than locating personnel.  These personnel in most instances are relocated, housed, background 

tracked and the must learn the specific systems and protocols at the hospital.  This process takes 

weeks.  As discussed below, Acoma fails to meet the heightened standard to demonstrate that it is 

entitled to this extraordinary affirmative relief. 

A. Acoma Fails to Demonstrate a Substantial Likelihood of Success on the 
Merits 

1. The Court lacks jurisdiction over Acoma’s APA claim because the 
Secretary has the discretionary authority to temporarily close a facility when 
keeping the facility open would endanger the safety of the community  

Acoma alleges that the IHS’s decision to temporarily reduce services at the ACL Hospital 

due to safety reasons violates the APA, 5 U.S.C. § 702.  Compl. ¶¶ 34–38.  However, § 702 does 

not confers independent jurisdictionsupply a cause of action here.  A person “aggrieved by agency 

action within the meaning of the relevant statute, is entitled to judicial review.”  5 U.S.C. § 702.  

However, the APA specifically exempts from judicial review “agency action . . . committed to 

agency discretion by law.”  5 U.S.C. § 701(a)(2). 
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Acoma’s allegation that the reduction in services is not temporary, and, thus, a violation of 

the statutory requirements of 25 U.S.C. § 1631(b) fails to establish a statutory violation for 

independent jurisdiction under § 702.  Because the facts show that the reduction in service was 

done for medical and patient safety reasons, supra Background § A, it falls within the exception 

in Section 1631(b)(2).  Thus, Acoma’s APA claim is without merit. 

In Lincoln v. Vigil, 508 U.S. 182 (1993), the Supreme Court held that where Congress has 

appropriated lump sums for health services to Indians, the IHS’s allocation of those funds is 

committed to agency discretion by law and consequently is not subject to judicial review under 

the APA.  Accordingly, the IHS’s allocation of the lump-sum appropriation for Indian health 

services is not subject to judicial review, and this Court lacks subject matter jurisdiction over 

Acoma’s APA claim.  

Lincoln involved a challenge to the IHS’s decision to discontinue a program for 

handicapped Indian children in a reservation service area.  In the place of that program, the IHS 

proposed to create a nationwide program for handicapped Indian children which would no longer 

provide the comprehensive services that the plaintiffs had received under the local program.  

Disabled Indian children eligible to receive services through the original local program sued, 

alleging that the IHS “violated the federal trust responsibility to Indians, the Snyder Act, the 

IHCIA, the APA, and the Fifth Amendment’s Due Process Clause.”  508 U.S. at 189.  The court 

held that the IHS’s decision to discontinue the program for handicapped Indian children was 

“unreviewable under § 701(a)(2).”  Id. at 193.  In reaching this conclusion, the Supreme Court 

observed that “both the Snyder Act and the IHCIA . . . speak about Indian health only in general 

terms.”  Id. at 193.  As for the IHS’s mission, the Snyder Act says no more than that it “shall direct, 

supervise, and expend such moneys as Congress may from time to time appropriate” for, among 
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other purposes, the “conservation of health” of American Indians.  25 U.S.C. § 13.  Accordingly, 

these broadly-worded statutes contains no further direction to the IHS regarding allocation of funds 

appropriated by Congress for Indian health, nor does they it contain any language that would entitle 

American Indians to full funding of all health care needs.  

Acoma’s claim purports to rely upon the waiver of sovereign immunity and right of action 

in the APA.  However, APA review is unavailable in this case, as it was in Lincoln, because the 

funding actions at issue here are committed to agency discretion as a matter of law.  In spite of the 

long standing funding challenges at the ACL Hospital, no funds were specifically appropriated for 

the facility, and the Acoma does not identify any specific appropriation language that deprives the 

IHS of the discretion to allocate funds as it sees fit.  Thus, Acoma is unlikely to be able to establish 

that this Court has subject matter jurisdiction over Acoma’s claims.  Lincoln stands for the 

proposition that the IHS’s allocation of funds appropriated by Congress is committed to agency 

discretion by law and is not subject to APA review.  For these reasons, Acoma’s statutory claim is 

without legal merit, fails to state a claim upon which relief may be granted, and must be dismissed 

for lack of subject matter jurisdiction.  

Although Acoma nominally seeks an order of this Court requiring IHS to comply with its 

obligation to provide Congress with sufficient notice of closure of an IHS facility, such an order 

would improperly interfere with IHS’s unreviewable discretion about how to allocate funds from 

its annual lump sum appropriation.  Canoncito’ and Laguna’s recent contracting decisions has left 

IHS with the difficult choice to reduce services is really challenging the reductions in service at 

the ACL Hospital.  Compl. ¶¶ 20–21.  The APA does not supply a cause of action for Acoma to 

seek an order of this Court superintending IHS’s decision.  does not allege that the IHS is using 

the funds appropriated under the IHCIA for things other than health care.  Congress appropriates 
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lump sum funds and commits to agency discretion regarding the distribution of such funds.  

Congress has options to resolve the situation underlying Acoma’s concerns.  For example, it could 

make line-item appropriations, allocating funds specifically for the ACL Hospital.  However, that 

decision is not for this Court to mandate. 

Additionally, Plaintiff argues that IHS could use funding appropriated to it for COVID-19 

response in order to increase funding for ACL Hospital.  However, these funds were appropriated 

for a specific purpose and using the funds inconsistent with those requirements would be a 

violation of law. For example, the Coronavirus Aid, Relief, and Economic Security (CARES) Act, 

2020 (P.L. 116-136), authorizes funds “to prevent, prepare for, and respond to coronavirus, 

domestically or internationally.” Plaintiff also points to the Coronavirus Response and Relief 

Supplemental Appropriations Act, but this appropriates funds for testing, contact tracing, 

surveillance, containment, and mitigation, all to monitor and suppress COVID-19, a limitation 

Plaintiff does not give due consideration.  P.L. 116-260, Div. M, Title III, Office of the Secretary, 

Public Health and Social Services Emergency Fund; see Pl.’s Br. 18.  Accordingly, these resources 

must be used solely for COVID-19-specific purposes. As mentioned above, the ACL Hospital 

continues to provide COVID-19 testing, vaccination, and treatment.  Plaintiff would have IHS use 

these funds to increase non-COVID-19 related services, which is not an authorized purpose of the 

appropriations. 

2. The Secretary’s IHCIA decision to temporarily close a facility does not run 
afoul of the ISDEAA, and IHS has satisfied all ISDEAA requirements 

In the instant matter, IHS is statutorily required to use its discretion and temporarily close 

a facility or of any portion of a facility if such closure is necessary for medical, environmental or 

safety reasons.  25 U.S.C. § 1631 (b)(2).  As is explained above, without staffing the facility cannot 

safely administer healthcare services.  Supra Background § A.  Acoma misconstrues the 
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requirements of Section 105(i) of the ISDEAA, 25 U.S.C. § 5324(i) to require a divisibility 

analysis which in turn would prevent IHS from a temporary closure.  Mot. for TRO, at 20, or a 

“determination” of some form.  Compl. ¶ 1.  These terms, which are not found anywhere in the 

statute, imply that a specific work product is required of IHS by Section 105(i).  However, it is 

obvious from the plain language of the statute that no such output is required.   

Section 105(i)(1) does impose obligations on IHS, but they are limited, and IHS has 

satisfied them here.  The statute requires IHS to “take such action as may be necessary to ensure 

services are provided to the tribes not served” by an ISDEAA contract.  25 U.S.C. § 5324(i)(1).  If 

IHS chooses to redesign a program as part of that action, then IHS should consult with affected 

tribe(s).  Id.  No particular level, method, or frequency of consultation is required.  Id.   

IHS has clearly satisfied these limited requirements of Section 105(i)(1).  Since receiving 

Laguna’s ISDEAA contract proposal, IHS has taken action to ensure that IHS will still provide 

services to  Acoma.  Thomas Decl. ¶¶ 6–7.  Acoma has conceded as much.  See Compl. ¶ 17.  IHS 

does not dispute that those services may take a different form than those provided prior to awarding 

Laguna’s ISDEAA contract.  However, the statute does not require that the services to the non-

contracting tribe be unaltered.  In fact, the statute anticipates changes to services, explicitly stating 

that IHS’ action very possibly will include “program redesign.”  25 U.S.C. § 5324(i)(1).  This 

makes sense, since the reality is that operating programs for multiple tribes together results in 

economies of scale that may not be able to be realized when operating programs for just one tribe.  

See Indian Health Service Circular No. 88-02, Service Unit Boundaries §§ 4(A), E).  Acoma 

concedes that at least one consultation meeting about the potential redesign was held, see Compl. 

¶ 16, but IHS has actually consulted very frequently and thoroughly with  Acoma, meeting 

numerous times with Acoma since August 2020, Pl.’s Mot. for TRO, Ex. A, at 2. 

Case 1:21-cv-00253-BAH   Document 7   Filed 01/29/21   Page 16 of 21



17 

Second, using these incorrect phrases—“divisibility analysis” or “determination”—implies 

that the actual division of the program is somehow dependent on the outcome of IHS’s review and 

should halt a necessary temporary closure.  This is inconsistent not only with Section 105(i) but 

with the entire foundation of the ISDEAA.  The division of a program that has been administered 

for the benefit of multiple tribes is triggered by tribal action, not by IHS action.  It is a tribe’s 

decision whether to request IHS transfer its programs by submitting a proposal for an ISDEAA 

contract.  See 25 U.S.C. § 5321(a).  IHS has very limited bases upon which it can decline to award 

such a contract.  See 25 U.S.C. § 5321(a)(2).  Section 105(i) itself recognizes that the triggering 

event is if “a self-determination contract requires” division of a program.  25 U.S.C. § 5324(i)(1).  

Therefore, an analysis is not a prerequisite to determining whether a program should or can be 

divided: a program serving multiple tribes must be divided if it is required by the award of an 

ISDEAA contract, such as the one awarded to Laguna. 

IHS has likewise satisfied any requirements imposed by Section 105(i)(2).  

Section 105(i)(2) cautions that nothing in Title I of the ISDEAA should be construed as limiting 

or reducing the funding that would otherwise be provided for a tribe’s program.  25 U.S.C. 

§ 5324(i)(2); see Paiute Indian Tribe of Utah v. Bureau of Indian Affairs, 46 IBIA 285, 294 (2008) 

(recognizing that under 25 U.S.C. § 5324(i) the Bureau of Indian Affairs has “an obligation to 

provide the appropriate amount to a contracting tribe, but also has an equal obligation to ensure 

that it does not provide a greater-than-appropriate amount to the detriment of the remaining tribes 

that continue to rely on BIA’s services”).  It is notable that it does not caution IHS against reducing 

or otherwise altering the nature or form of the programs.  IHS has not reduced the funding 

associated with Acoma’s programs or otherwise transferred Acoma’s tribal shares funding to 

Laguna Pueblo.  See 25 U.S.C. § 5381(a)(8); see also IHS Headquarters Programs, Services, 
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Functions, & Activities Manual at 3.  Laguna Pueblo has contracted for its “tribal shares” funding.  

Acoma’s own remaining tribal shares funding (other than the programs and associated funding for 

which Acoma has already contracted) will be used by IHS to continue to carry out services for 

Acoma, until such time as Acoma may choose to submit a contract proposal for its own remaining 

programs and associated tribal shares funding.  See 25 U.S.C. § 5321(a)(2).  Acoma does not allege 

that the funding for its own programs has been reduced.  In fact, Acoma requests the opposite: that 

IHS increase the funding associated with Acoma’s programs to carry them out at the same level as 

was the case prior to Laguna’s self-determination decision, when the programs were operated 

jointly, with twice as much funding and economies of scale were realized.  This goes far beyond 

the requirements of Section 105(i)(2). 

Moreover, Section 105(i)(2) does not give Acoma the right to apply the provisions of 

25 U.S.C. § 5331 in this case.  Section 105(i)(2) states that any tribe or tribal organization “that 

alleges that a self-determination contract is in violation of [Section 105(i)] may apply the 

provisions of section 5331.”  25 U.S.C. § 5324(i)(2).  Acoma has nowhere alleged that the self-

determination contract awarded to Laguna Pueblo violates Section 105(i) by reducing the funding 

available for Acoma’s own programs.  In fact, Acoma agrees that IHS had “an obligation to enter 

into contracts with tribes like” Laguna Pueblo.  Mot. for TRO, at 21.  

B. Acoma Fail to Demonstrate That They Suffer From Any Immediate or 
Future Irreparable Harm 

A party moving for a preliminary injunction must demonstrate that he or she is “likely to 

suffer irreparable harm in the absence of preliminary relief.”  Abdullah v. Obama, 753 F.3d 193, 

197 (D.C. Cir. 2014); Wis. Gas Co. v. FERC, 758 F.2d 669, 674 (D.C. Cir. 1985) (per curiam) 

(“The basis for injunctive relief in the federal courts has always been irreparable harm and 

inadequacy of legal remedies”) (citations and quotations omitted); see, e.g., 12 Percent Logistics, 
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Inc. v. Unified Carrier Registration Plan Bd., 280 F. Supp. 3d 118, 122 (D.D.C. 2017) (applying 

Wisconsin Gas).  A court may not issue “a preliminary injunction based only on a possibility of 

irreparable harm . . . [since] injunctive relief [i]s an extraordinary remedy that may only be 

awarded upon a clear showing that the plaintiff is entitled to such relief.”  Winter, 555 U.S. at 22 

(emphasis added). 

The “standard for irreparable harm is particularly high in the D.C. Circuit.”  Fisheries 

Survival Fund v. Jewell, 236 F. Supp. 3d 332, 336 (D.D.C. 2017).  If a party makes no showing of 

imminent irreparable injury, the Court may deny the motion for injunctive relief without 

considering the other factors.  CityFed Fin. Corp. v. Office of Thrift Supervision, 58 F.3d 738, 747 

(D.C. Cir. 1995); Wisconsin Gas Co., 758 F.2d at 674 (explaining that because movants could not 

establish irreparable harm, the court need not address any of the other applicable factors). 

First, Acoma cannot allege irreparable harm.  “By sleeping on its rights a plaintiff 

demonstrates the lack of need for speedy action.”  See Lydo Enters. v. City of Las Vegas, 745 F.2d 

1211, 1213-14 (9th Cir. 1984); Tough Traveler, Ltd. v. Outbound Prods., 60 F.3d 964, 968 (2d 

Cir. 1995) (“[F]ailure to act sooner undercuts the sense of urgency that ordinarily accompanies a 

motion for preliminary relief and suggests that there is, in fact, no irreparable injury.”); Prindable 

v. Ass’n of Apartment Owners of 2987 Kalakaua, 304 F. Supp. 2d 1245, 1262 (D. Haw. 2003).  

Delays as short as thirty to forty-five days before seeking relief have been deemed fatal to the 

irreparable injury requirement.  See, e.g., Newdow v. Bush, 355 F. Supp. 2d 265, 292 (D.D.C. 

2005) (one-month delay); see also Fund for Animals v. Frizzell, 530 F.2d 982, 987 (D.C. Cir. 

1975) (forty-five day delay).   

Here, Acoma has been aware of the probability of a reduction in services since August 

2020.  Compl. ¶ 16.  And, from October 27, 2020, to January 1, 2021, IHS reduced services due 
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to safety reasons because of staffing shortages.  Exs. B, C (noting the closure of the emergency 

and inpatient services).  Indeed, Acoma argues the reduction in services during this period as basis 

that the Acoma community will suffer irreparable harm.  Pl.’s Mot. for TRO, at 11-12 (attributing 

the tragic death of a Acoma member and the prolonged wait for care to the reduction in services 

at the ACL Hospital).  Further, on January 5, 2021, when IHS re-opened the emergency services 

department, IHS stated “there remains a possibility that the IHS may have to temporarily 

discontinue Emergency Room services at ACL Service Unit for medical, environmental, or safety 

reasons after January 31, 2021.  Ex. C.  Thus, Acoma’s decision to wait until the eleventh hour 

before the IHS will need to reduce services again for the same reasons identified in August 2020 

undercuts Acoma’s stated urgency for emergency relief.   

Second, the IHS is maintaining medical services to the level that ACL Hospital’s staffing 

will allow.  The ACL Hospital will still operate as an urgent care facility and be open seven days 

a week and fourteen hours a day.  Thomas Decl. ¶ 7.  The ACL Hospital is also maintaining 

COVID-19 testing and vaccination services.  Ex. C.  Moreover, there are emergency care facilities 

located within the vicinity of the ACL Hospital.  See supra Background § A.  Thus, while the 

reduction in service may have an impact, the Acoma community still has access to medical 

services. 

C. The Balance of Equities and Public Interest Favor the Government 

The party seeking a TRO and preliminary injunction must show that the balance of equities 

tips in her favor and that the injunction is in the public interest.  Winter, 555 U.S. at 20. The Court 

“‘should pay particular regard for the public consequences’” of injunctive relief.  Id. at 24 (quoting 

Weinberger v. Romero-Barcelo, 456 U.S. 305, 312 (1982)).  These factors favor the government. 

There can be no public benefit to medical facility operating unsafely.  Here, Acoma 

demands that the Court force the IHS to continue to operate an emergency department.  Yet, the 

Case 1:21-cv-00253-BAH   Document 7   Filed 01/29/21   Page 20 of 21



21 

IHS has demonstrated that the ACL Hospital will lack the staffing to safely operate an emergency 

department.  Thomas Decl. ¶ 4.  Indeed, Congress has granted IHS the discretionary authority to 

temporarily reduce services when doing so would be unsafe.  The Secretary must be able to 

exercise judgment to determine whether it is or is not safe to operate an IHS medical care facility. 

CONCLUSION 

For the reasons set forth above, the Court should deny Acoma’s motion for a TRO. 

Dated: January 29, 2021 
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