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ARGUMENT 

I. The Circuit Court erred by reversing the District Court’s 
dismissal of Mr. Caswell’s charges when: (1) Mr. Caswell 
was exercising treaty fishing rights secured to the 
Mackinac Tribe under the 1836 Treaty of Washington; (2) 
any State fishing regulations conflicting with those treaty 
rights must yield; and (3) the Circuit Court based its entire 
ruling upon precedent relating to federal recognition of 
Indian tribes, a completely distinct issue to whether an 
Indian tribe may exercise treaty fishing rights.  

The District Court, like other state courts, is competent to 
determine cases and controversies, including those 
involving the interpretation and application of federal 
treaty law. 

Are the courts of  this State incompetent to interpret and apply federal law? 
The answer is no. State courts routinely interpret and apply federal law. See 
Mikulski v Conterior Energy Corp, 501 F3d 555, 560 (CA 6, 2007) (“[w]e are 
mindful that state courts are generally presumed competent to interpret and 
apply federal law.”) As the Supreme Court held in Claflin v Houseman, 93 US 130 
(1876): 

[Federal and state law] together form one system of  
jurisprudence, which constitutes the law of  the land for the State; 
and the courts of  the two jurisdictions are not foreign to each 
other, nor to be treated by each other as such, but as courts of  
the same country, having jurisdiction partly different and partly 
concurrent. [Claflin v Houseman, 93 US at 136-37.] 

Michigan law is not limited to enactments by its Legislature but includes 
federal law as well.  Indeed, “state courts as well as federal courts are entrusted 
with providing a forum for the vindication of  federal rights violated by state or 
local officials acting under the color of  law.” Haywood v Drown, 556 US 729, 735 
(2009). “So strong is the presumption of  concurrency that it is defeated only in 
two narrowly defined circumstances: first, when Congress expressly ousts state 
courts of  jurisdiction . . .and second, when a state court refuses jurisdiction 
because of  a neutral state rule regarding the administration of  the courts. Id. 
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(Citations and quotations omitted). Neither is applicable in this case. The 
prosecutor additionally cites 28 USC 1505 for the proposition that the federal 
court has exclusive jurisdiction over the treaty interpretation issue. That reliance 
is misplaced. 28 USC 1505 describes the jurisdiction of  the Court of  Federal 
Claims for claims against the United States in favor of  any Indian tribe. Likewise, 
nothing in Huron Potawatomi, Inc v Stinger, 227 Mich App 127 (1997) requires a 
State court to abstain from determining whether federal treaty rights are a 
defense to a criminal prosecution. Stinger had nothing to do with treaty rights 
and merely held that federal recognition under Part 83 was sufficient to entitle 
a tribe to the defense of  sovereign immunity in civil actions, despite the 
defendant’s contention that more was required.    

It would have been Constitutional error for the district court to decline to 
interpret and apply the treaties as a defense to Mr. Caswell’s prosecution under 
the Supremacy Clause, which provides: 

This Constitution, and the Laws of  the United States which shall 
be made in Pursuance thereof; and all Treaties made, or which 
shall be made, under the Authority of  the United States, shall be 
the supreme Law of  the Land; and the Judges in every State shall 
be bound thereby, any Thing in the Constitution or Laws of  any 
State to the Contrary notwithstanding. [US Const, Art VI, § 2. 
(Emphasis added).] 

The 1836 Treaty of  Washington and the 1855 Treaty of  Detroit are the 
supreme law of  the land and state regulations that conflict with those treaties 
must yield. See People v Jondreau, 384 Mich 539, 543, 550 (1971) quoting State v 
Arthur, 74 Idaho 251 (1953) (“The statute of  any state enacted pursuant to its 
police power which conflicts with any treaty of  the United States constitutes an 
interference with matters that are within the exclusive scope of  federal power 
and, hence, cannot be permitted to stand.”)  

The prosecutor appears to confuse authority to regulate with authority to 
adjudicate. The prosecutor argues that the district court lacked authority to 
apply the treaties to Mr. Caswell’s case due to federal preemption. However, 
preemption is a conflict of  laws doctrine that has nothing to do with a court’s 
ability to adjudicate a case or controversy. The Sixth Circuit explained the 
preemption doctrine in In re Schafer, 689 F3d 601 (CA 6, 2012) as follows: 
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A state statute may conflict with federal law in one of  three ways. 
Under “express preemption,” the intent of  Congress to preempt 
state law is explicit. Under “field preemption,” Congress’s 
regulation in a field is so pervasive or the federal interest is so 
dominant that an intent can be inferred for federal law to occupy 
the field exclusively. And, under “conflict preemption,” the laws 
in question conflict such that it is impossible for a party to 
comply with both laws simultaneously, or where the enforcement 
of  the state law would hinder or frustrate the full purposes and 
objectives of  the federal law. [Id. at 613-14. Citations and 
quotations omitted.] 

While it is true that “[t]he Constitution vests the Federal Government with 
exclusive authority over relations with the Indian tribes,” Montana v Blackfeet Tribe 
of  Indians, 471 US 759, 764 (1985), as the prosecutor notes, this is not a conflict 
of  laws case to which preemption applies. 

It is important to bear in mind the difference between exercising a treaty 
right and entitlement to statutory benefits and programs under the Indian 
Reorganization Act of  1934.  

Treaty rights vest with the tribe upon the signing of  a treaty. United States v 
Washington, 520 F2d 676, 692 (CA 9, 1975); see also Greene v Babbitt, 64 F3d 1266, 
1270 (CA 9, 1995) (“[T]he recognition of  the tribe for purposes of  statutory 
benefits is a question wholly independent of  treaty fishing rights . . . Federal 
recognition is not a threshold condition a tribe must establish to fish under the 
Treaty of  Point Elliott . . . Similarly, the Samish need not assert treaty fishing 
rights to gain federal recognition.”) In other words, the district court merely 
acknowledged that which the Mackinac Tribe already possessed, vested treaty 
fishing rights. Although Washington I and Greene are not binding upon this Court, 
they are highly persuasive, their reasoning is sound, and this Court should adopt 
the Ninth Circuit’s rationale, which not only determined that federal recognition 
for IRA purposes can have no impact on vested treaty rights, but also that courts 
are competent to resolve the question of  fact as to whether a group of  citizens 
of  Indian ancestry are descended from a treaty signatory and have maintained 
an organized tribal structure; precisely what the district court in the instant case 
did. See Cowles v Bank West, 476 Mich 1, 33 (2006) (“[This Court] is free to adopt 
the decisions of  the lower federal courts if  [this Court] find their analysis and 
conclusions persuasive and appropriate for our jurisprudence.”) 
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The district court’s decision, contrary to the prosecution’s argument, does 
not usurp the executive branch’s congressionally delegated role to determine 
whether a particular group of  individuals constitute an Indian tribe for purposes 
of  statutory benefits and programs under the IRA. To enjoy those benefits, the 
Mackinac Tribe would need to successfully pursue the Part 83 process. One way 
that the Mackinac Tribe may qualify for those benefits is through 25 CFR 83.12. 
However, once again, the process is not a prerequisite to exercising that which 
it already possesses, vested treaty rights.  

The Circuit Court’s application of Jewell to the present 
case was erroneous. 

The prosecution, likewise, misunderstands the holding in Mackinac Tribe v 
Jewell, 829 F3d 754 (2016). In that case, the Mackinac Tribe was seeking a federal 
court’s order to compel the Secretary of  the Interior to convene an election 
allowing the Mackinac Tribe to organize under the IRA. Jewell, 829 F3d at 755. 
The Mackinac Tribe was not on the list of  federally recognized tribes through 
the Part 83 process which sets out uniform procedures through which Indian 
groups seek formal recognition. Id. Organizing under the IRA, and the 
requested election, are predicated upon successfully petitioning BIA for federal 
recognition; one such means of  establishing eligibility is by proving past 
acknowledgment through treaty relations. The Mackinac Tribe’s petition in 
federal court failed not because they were not successors-in-interest to treaty 
signers, but because they were seeking a statutory action by the Secretary of  the 
Interior before being granted federal recognition under Part 83.  

The prosecution relies on a typographical error and pure 
speculation to infer factual error on the part of the district 
court. 

The prosecutor also attempts to find factual error in the district court’s 
ruling where none exists. The prosecution argues that an obvious clerical error 
in the district court’s order allows this Court to infer that its findings of  fact 
were clear error. Not so. The district court found that “[i]t is clear from the 
record that the Mackinac Tribe of  Odawa and Ojibwa Indians were signatories 
to the 1836 and 1855 treaties with the United States.” 2019.06.14 District Court 
Opinion and Order, p. 4. A minor typographical error cannot transform the 
district court’s clear factual finding into an error.  
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Mr. Caswell is a member of  the Mackinac Tribe of  Odawa and Ojibwa 
Indians, not the Sault Ste. Marie Tribe. His maternal lineage dating back to the 
1836 Census Register of  Ottawa and Chippewa Nations was confirmed by 
documentary evidence from the BIA produced at the hearing.1 Historically as 
well, the Sault Ste. Marie Tribe and the Mackinac Tribe were distinct groups. For 
example, in 1910, BIA conducted a census of  Indian groups known as the 
Horace B. Durant Roll, where both tribes were separately identified. The 
prosecutor, however, speculates that the Mackinac Tribe is a splinter group of  
the Sault Ste. Marie Tribe. Contrary to the prosecutor’s argument, the inference 
which may be properly drawn from the evidence presented to the district court 
is that the Sault Ste. Marie Tribe is actually a splinter group of  the larger 
Mackinac population, changing its name from the Bahwetig Ojibwa Mackinac 
Tribe when it sought federal recognition and accepting some, but not all, of  the 
other Mackinac into its membership.2 Indeed, the greater Mackinac population 
are organized into 7 Bands, of  which, the Ainse Band, to which Mr. Caswell 
belongs, comprises only Bands 15-16.3 

It is also immaterial that the Mackinac Tribe is organized as an IRC 501(c)(3) 
non-profit corporation. It has not been argued that this organizational structure 
confers any government-to-government relationship or any other benefits 
outside of  taxation. Moreover, other Indian tribes have organized in a similar 
fashion. The Huron Potawatomi incorporated as a Michigan non-profit 
corporation in 1970, prior to seeking federal recognition. See Stinger, 227 Mich 
App at 128.  

The prosecutor relies upon dicta from a BIA determination to suggest that 
Mr. Adams’ testimony was in some way misleading and to infer that Mr. Caswell 
harbored a nefarious motive in being the subject of  a criminal prosecution by 
the State. Both conclusions are blatantly absurd.  

The BIA determination involved the Mackinac Tribe seeking BIA’s 
countersignature on its fishing cards due to its status as a treaty signatory to 

 
1 2019.02.12 Hearing Exhibits, BIA Indian heritage letter.  
2 2019.02.12 T, p. 10.  
3 2019.02.12 Hearing Exhibits, Caswell tribal membership card; 2019.02.12 T, 
pp. 5, 7.  
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both the 1836 and 1855 treaties. BIA declined the request because the Mackinac 
Tribe had not been federally recognized, holding: 

We agree that the Federal Register list of  Federally recognized 
tribes does not determine the existence or nonexistence of  treaty 
rights. But it does identify those entities presently recognized by 
the Federal government to exist as Indian tribes, and so controls 
BIA’s response to [the Mackinac Tribe’s] requests to countersign 
tribal fishing rights identification cards. [Adams v Acting Midwest 
Reg Dir, et al, 50 IBIA 354 (2009).]  

The dicta relied upon by the prosecution that the Mackinac Tribe are 
somehow disgruntled Sault Ste. Marie Tribe members who were denied fishing 
rights eligibility was buried in a footnote with the agency making no definitive 
determinations as to the veracity of  the allegations, stating “[w]hether or not 
that is the case, it is not relevant to our determination . . . .” Id. at 357 n 5. These 
allegations, which the prosecution failed to raise at the time of  the hearing or in 
supplemental briefing, cannot supplant the testimony elicited in the district 
court.  

The prosecution’s suggestion that the Mackinac Tribe community, several 
hundred members strong, is a sham to circumvent fishing regulations is patently 
offensive, completely unfounded, and devoid of  any record support; as is the 
assertion that Mr. Caswell has self-imposed the oppressive weight of  a criminal 
prosecution for no other purpose than to perform an end-run around the Part 
83 process. Mr. Caswell was simply exercising his vested treaty right to fish, 
guaranteed to him by the federal government free of  state interference. 
Ascribing a nefarious motive to his activities is absurd.  

The prosecution’s speculation and conjecture cannot introduce factual error 
where none exists in the record. “The clear-error standard requires [this Court] 
to give deference to the lower court and find clear error only if  [the Court is] 
nevertheless left with the definite and firm conviction that a mistake has been 
made.” Jonkers v Summit Twp, 278 Mich App 263, 265 (2008); see also Marshall 
Lasser, PC v George, 252 Mich App 104, 110 (2002) (“Clear error exists where, 
after a review of  the record, the reviewing court is left with a firm and definite 
conviction that a mistake has been made.”) The record in this case supports the 
district court’s findings of  fact regarding Mr. Caswell’s membership in the 
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Mackinac Tribe and the Mackinac Tribe’s status as a signatory to both the 1836 
Treaty of  Washington and the 1855 Treaty of  Detroit.  

 

CONCLUSION AND RELIEF REQUESTED 

Mr. Caswell is a member of  the Mackinac Tribe, which undisputed 
testimony established was a signatory to both the 1836 Treaty of  Washington 
and the 1855 Treaty of  Detroit. The Mackinac Tribe, along with other Chippewa 
and Odawa Bands in Northern Michigan, ceded vast tracts of  land to the federal 
government in 1836, over which they held aboriginal title, but reserved in 
themselves those usual privileges of  occupancy, including fishing rights. To the 
Chippewa and Odawa of  Northern Michigan, fishing was as necessary to life as 
the atmosphere they breathed; not only as a food source, but also a cultural 
exercise and commercial enterprise.  

Unfortunately, the United States-Indian historical relationship has been 
marked by hostility, racism, broken promises and, perhaps more covertly, the 
usurpation of  tribal sovereignty by the slow encroachment of  State regulation. 

Mr. Caswell is a treaty fisherman who was exercising his off-reservation 
fishing rights when he was cited for fishing in a closed stream and for using a 
spear. The Circuit Court erroneously reversed the District Court’s well-reasoned 
dismissal of  the charges by utilizing inapposite precedent, holding that the 
Mackinac Tribe’s lack of  federal recognition under the Indian Reorganization 
Act precluded Mr. Caswell, a member of  the Mackinac Tribe, from exercising 
those fishing rights. Non-recognition of  a tribe under the IRA has no impact 
upon whether a tribe may exercise vested treaty rights.  

In order for the State to regulate off-reservation treaty fishing activities, 
including the manner of  fishing, there must be a conservational necessity, 
meaning that the regulation insures the optimum spawning escapement for the 
perpetuation of  the run, and the regulation cannot discriminate against Indian 
treaty fisherman. Neither MCL 324.48715 nor MCL 324.48703 meet this 
requirement. MCL 324.48715 was repealed during Mr. Caswell’s prosecution 
evidencing a Legislative acknowledgment that the trout stream season was no 
longer necessary for conservation. MCL 324.48703, which prohibits the use of  
spears in fishing, likewise fails this test for conservational necessity. In fact, the 
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prosecutor offered no evidence showing that either regulation was necessary for 
conservation.  

Limiting Mr. Caswell’s treaty fishing rights to a certain season or to use of  
certain implements was, likewise, impermissible, given that it placed him on 
equal footing with citizens of  the State who do not possess treaty fishing 
privileges. In order to directly regulate treaty fishermen, the State must show 
that it cannot serve its conservational interest by regulating the rights of  non-
treaty citizens. The State has failed to demonstrate: (1) any conservational 
necessity requiring the regulation of  Mr. Caswell’s treaty fishing rights; and (2) 
that it cannot meet those conservational imperatives by regulating non-Indian-
treaty fishermen. As a result, Mr. Caswell’s prosecution cannot stand. The 
Circuit Court’s decision is clearly erroneous.  

Mr. Caswell respectfully requests that this Court reverse the Circuit Court’s 
November 21, 2019 decision and affirm the District Court’s June 14, 2019 order 
which dismissed the charges against Mr. Caswell.  

Date: September 21, 2020 

Respectfully submitted, 

/s/ Stephen A. Cooley (P76394) 

Stephen Cooley, J.D. PLLC 
P.O. Box 80396 
Rochester, MI 48308 
(248) 266-1166 
stephencooleylaw@gmail.com 

Counsel for Defendant-Appellant  
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