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STATEMENT OF JURISDICTION 

This Court granted Defendant-Appellant’s delayed application for leave to 
appeal, regarding Issue I only, on July 13, 2020. This Court has jurisdiction over 
this appeal as of  right. This brief  was timely filed under MCR 7.212(A)(1).   
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STATEMENT OF THE QUESTIONS PRESENTED 

I. Did the Circuit Court err by reversing the District Court’s dismissal of  
Mr. Caswell’s charges when: (1) Mr. Caswell was exercising treaty fishing 
rights secured to the Mackinac Tribe under the 1836 Treaty of  
Washington; (2) any State fishing regulations conflicting with those treaty 
rights must yield; and (3) the Circuit Court based its entire ruling upon 
precedent relating to federal recognition of  Indian tribes, a completely 
distinct issue to whether an Indian tribe may exercise vested treaty rights? 

Defendant-Appellant answers:  Yes. 

Plaintiff-Appellee answers:   No. 

The trial court answered:   No. 
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INTRODUCTION 

Mr. Caswell is a member of  the Mackinac Tribe, which undisputed 
testimony established was a signatory to both the 1836 Treaty of  Washington 
and the 1855 Treaty of  Detroit. The Mackinac Tribe, along with other Chippewa 
and Odawa Bands in Northern Michigan, ceded vast tracts of  land to the federal 
government in 1836, over which they held aboriginal title, but reserved in 
themselves those usual privileges of  occupancy, including fishing rights. To the 
Chippewa and Odawa of  Northern Michigan, fishing was as necessary to life as 
the atmosphere they breathed; not only as a food source, but also as a cultural 
exercise and commercial enterprise.  

Unfortunately, the United States-Indian historical relationship has been 
marked by hostility, racism, broken promises and, perhaps more covertly, the 
usurpation of  tribal sovereignty by the slow encroachment of  State regulation.  

Mr. Caswell is a treaty fisherman who was exercising his off-reservation 
fishing rights when he was cited for fishing in a closed stream and for using a 
spear. The Circuit Court erroneously reversed the District Court’s well-reasoned 
dismissal of  the charges by utilizing inapposite precedent, holding that the 
Mackinac Tribe’s lack of  federal recognition under the Indian Reorganization 
Act precluded Mr. Caswell, a member of  the Mackinac Tribe, from exercising 
those fishing rights. Non-recongition of  a tribe under the IRA has no impact 
upon whether a tribe may exercise vested treaty rights.  

In order for the State to regulate off-reservation treaty fishing activities, 
including the manner of  fishing, there must be a conservational necessity, 
meaning that the regulation insures the optimum spawning escapement for the 
perpetuation of  the run, and the regulation cannot discriminate against Indian 
treaty fisherman. Neither MCL 324.48715 nor MCL 324.48703 meet this 
requirement. MCL 324.48715 was repealed during Mr. Caswell’s prosecution 
evidencing a Legislative acknowledgement that the trout stream season was no 
longer necessary for conservation. MCL 324.48703, which prohibits the use of  
spears in fishing, likewise fails this test for conservational necessity. In fact, the 
prosecutor offered no evidence showing that either regulation was necessary for 
conservation.  

Limiting Mr. Caswell’s treaty fishing rights to a certain season or to the use 
of  certain implements was, likewise, impermissible, given that it placed him on 
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equal footing with citizens of  the State who do not possess treaty fishing 
privileges. In order to directly regulate treaty fisherman, the State must show 
that it cannot serve its conservational interest by regulating the rights of  non-
treaty citizens. The State has failed to demonstrate: (1) any conservational 
necessity requiring the regulation of  Mr. Caswell’s treaty fishing rights; and (2) 
that it cannot meet those conservational imperatives by regulating non-Indian-
treaty fishermen. As a result, Mr. Caswell’s prosecution cannot stand. The 
Circuit Court’s decision is clearly erroneous. Mr. Caswell respectfully requests 
that this Court reverse the Circuit Court’s November 21, 2019 decision and 
affirm the District Court’s June 14, 2019 order which dismisssed the charges 
against Mr. Caswell.  

 

STATEMENT OF FACTS 

Procedural posture of the case 

Mr. Walter Joseph Caswell was charged with two misdemeanor crimes: (1) 
fishing in a closed stream – Type 1, in violation of  MCL 324.48715, and (2) 
fishing by illegal means, namely a spear, in violation of  MCL 324.48703.1 These 
two charges were dismissed by the District Court on June 14, 2019 after the 
hearing on Mr. Caswell’s motion to dismiss.2 The prosecution appealed the 
District Court’s dismissal to the Mackinac County Circuit Court who reversed 
the dismissal and remanded the matter to the District Court for further 
proceedings. This appeal followed.  

Background information 

Mr. Caswell is a 71-year-old man. He was spear fishing in McAlpine Creek 
in Mackinac County on October 15, 2018 when DNR Officer Jon Busken cited 
him for the two violations.3 

 
1 Mr. Caswell was originally cited by DNR Officer Busken for a violation of  
MCL 324.48711 for his possession of  a spear but was prosecuted under MCL 
324.48703(1); 2019.11.21 Circuit Court Opinion, p. 1; 2018.11.27 T, p. 3.  
2 2019.06.14 District Court Opinion and Order.  
3 2019.04.15 Def ’s 1st BIS of  Mtn to Dismiss, p. 2.  
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Mr. Caswell is a member of  the Mackinac Tribe of  Odawa and Ojibwa 
Indians (“Mackinac Tribe”) and, in addition to being a member of  the Tribe, 
generally, also served as its conservation chairman at the time.4 At the time 
DNR Officer Busken issued his citations to Mr. Caswell, Mr. Caswell possessed 
his tribal membership card, his tribal hunting/fishing license, and a valid 
Michigan fishing license.5 

Mr. Caswell moves for dismissal of the charges 

On February 4, 2019, Mr. Caswell moved for dismissal of  the charges 
against him.6 That motion argued, in pertinent part, that Mr. Caswell was 
immune from prosecution by the State for the fishing violations due to his status 
as an Indian with hunting and fishing treaty rights.7  

The District Court held an evidentiary hearing on Mr. Caswell’s motion on 
February 12, 2019. During that hearing, Mr. Barry Adams, Chairman of  the 
Mackinac Tribe, testified that Mr. Caswell is a member of  the Mackinac Tribe, 
of  which there are around 600 members.8 He informed the District Court that 
the Mackinac Tribe’s proper name is the “Mackinac Tribe of  Odawa and Ojibwa 
Indians, a/k/a the Ainse Band. Band 15 and 16, Point of  St. Ignace, and the 
Band 16 is Pointe of  Aux Chenes.”9 Mr. Adams testified that the Mackinac Tribe 
is organized as an IRC 501(c)(3) non-profit named the Mackinac Genealogy 
Native and Ethno History Association.10 Mr. Adams explained that the 
Mackinac Tribe was a signatory to both the 1836 and 1855 treaties with the 

 
4 2019.04.15 Def ’s 1st BIS of  Mtn to Dismiss, pp. 1-2.  
5 2019.06.14 District Court Opinion and Order, p. 1; 2019.04.15 Def ’s 1st BIS 
of  Mtn to Dismiss, pp. 1-2.  
6 2019.02.04 Def ’s Mtn to Dismiss.  
7 2019.02.04 Def ’s Mtn to Dismiss, p. 2. That motion also argued, inter alia, that 
Mr. Caswell was being denied equal protection of  the law by virtue of  being 
treated differently as a member of  a non-federally recognized tribe as opposed 
to a federally recognized tribe.  
8 2019.02.12 T, pp. 5, 7.  
9 2019.02.12 T, p. 5.  
10 2019.02.12 T, pp. 6-7.  
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federal government, reserving hunting and fishing rights for its members.11 Mr. 
Adams testified that members’ fishing rights are limited by the Mackinac Tribe’s 
conservation rules and regulations, which they are expected to follow.12 

Mr. Adams admitted, however, that the Mackinac Tribe is not federally 
recognized by the Secretary of  the Interior.13 However, he did testify that it was 
federally recognized by virtue of  its treaty signatory status.14 He explained that 
the Sault Ste. Marie Tribe, when it sought federal recognition, changed its name 
from the Bahweting Ojibwa Mackinac Tribe and closed its membership rolls to 
fellow Mackinac Indians after it had sufficient numbers.15 Those remaining 
Mackinac Indians comprise the Mackinac Tribe’s membership.16 

DNR Officer Busken testified that Mr. Caswell had been cited for fishing in 
a closed stream, meaning that the stream was not open to fishing at that time 
of  the year, and for using a spear to fish which is a fishing implement that is 
prohibited at any time of  the year.17 

Mr. Adams testified that Mr. Caswell had been issued a tribal license for 
hunting, fishing, and gathering which was valid at the time of  the citations.18 
According to DNR Officer Busken, the State does not recognize the Mackinac 
Tribe’s hunting and fishing licenses because they were not one of  the five tribes 
who signed the consent decree with the State in 2007.19 Those tribes were the 
Sault Ste. Marie Tribe, the Bay Mills Tribe, the Little River Tribe, the Grand 
Traverse Tribe, and the Little Traverse Tribe.20 These are only five of  the twelve 

 
11 2019.02.12 T, pp. 5-6.  
12 2019.02.12 T, pp. 8, 11.  
13 2019.02.12 T, p. 9.  
14 2019.02.12 T, p. 10.  
15 2019.02.12 T, p. 10.  
16 2019.02.12 T, p. 10.  
17 2019.02.12 T, pp. 18-19.  
18 2019.02.12 T, pp. 6-7.  
19 2019.02.12 T, p. 17.  
20 2019.02.12 T, pp. 17-18.  
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federally recognized Indian tribes in Michigan.21 DNR Officer Busken testified 
that he had no knowledge as to whether the Mackinac Tribe was a signatory to 
the 1836 Treaty of  Washington, but that only the five signatories to the 2007 
consent decree are recognized by the State as having those treaty rights.22 

Mr. Caswell’s Mackinac Tribe membership card; his fishing license, which 
referred to the 1836 Treaty of  Washington on its face; and documentation from 
the Bureau of  Indian Affairs confirming his Indian heritage as a member of  the 
Mackinac Tribe were received as exhibits by the District Court.23  

The District Court requested the parties provide further briefing on the 
treaty issue and indicated that it would conduct its own independent research as 
well.24 In his first supplemental briefing on April 15, 2019, Mr. Caswell argued 
that his prosecution violated treaty fishing rights secured to him as a member 
of  a treaty signatory tribe, regardless of  whether the tribe is federally or state 
recognized.25 In his second supplementary briefing, filed on April 29, 2019, Mr. 
Caswell noted that the Mackinac Tribe was historically recognized by the federal 
government but, in 1872, the BIA administratively terminated it, in addition to 
other tribes, from federal supervision and that tribal services ceased in 1889.26 

The District Court dismisses the charges 

The District Court issued a written opinion dismissing the charges against 
Mr. Caswell. The court found that the testimony and exhibit evidence 
established that Mr. Caswell is a member of  the Mackinac Tribe with a tribal 
fishing license which was in his possession at the time he was cited by the 
DNR.27 Although the court found that the Mackinac Tribe was not federally 

 
21 2019.02.12 T, pp. 17-18.  
22 2019.02.12 T, pp. 19-20.  
23 2019.02.12 Hearing Exhibits.  
24 2019.02.12 T, p. 21.  
25 2019.04.15 Def ’s 1st BIS of  Mtn to Dismiss, pp. 8-9.  
26 2019.04.29 Def ’s 2nd BIS of  Mtn to Dismiss, p. 2.  
27 2019.06.14 District Court Opinion and Order, p. 1; 2019.02.12 Hearing 
Exhibits.  
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recognized, it did find that the Mackinac Tribe was a treaty signatory, finding 
that fact undisputed.28 The District Court was able to provide a “clear and 
straightforward” answer to the legal issue of  “whether or not members of  a 
tribe federally recognized or otherwise can be divested of  their hunting, fishing, 
gathering rights afforded to them in the 1836 and 1855 treaties with the United 
States” by  relying on Supreme Court precedent: 

Understanding the concepts of  treaty and (sic) interpretation and 
applying them to the instant case, it is clear from the record that 
Defendant Caswell was a member of  the Mackinac Tribe of  
Odawa and Ojibwa Indians and possessed a valid tribal fishing 
license at the time of  the citation. It is also clear from the record 
that the Mackinac Tribe of  Odawa and Ojibwa Indians were 
signatories to the 1836 and 1855 treaties with the United States.  

The reason the officer stated he issued the citations to Defendant 
Caswell was because the Mackinac Band of  Odawa and Ojibwa 
Indians were not signatories to the 2007 compact between the 
State of  Michigan and five of  the federally recognized tribes in 
the state. The Court is at a loss as to how the state has authority 
to divest members of  the tribes that were not signatories to the 
2007 compact, understanding that tribal hunting, fishing, 
gathering rights are given in the 1836 and 1855 treaty. [2019.06.14 
District Court Opinion and Order, p. 4.] 

The prosecution appeals and the Circuit Court reverses the 
dismissal 

The prosecution appealed the District Court’s dismissal to the Circuit Court 
who, in its November 21, 2019 decision, reversed the District Court and 
remanded the matter for continued prosecution. Although it noted that Mr. 
Adams’ testimony that his relatives, who were members of  the Mackinac Tribe, 
were signatories to both treaties, it reversed the District Court’s dismissal 

 
28 2019.06.14 District Court Opinion and Order, pp. 1-2. There appears to be a 
clerical error in the text of  the order, which reads, “Of  note, the Mackinac Tribe 
was a signatory to those treaties. The fact that the Mackinac Tribe of  Odawa 
and Ojibwa Indians was not (sic) a signatory was not disputed either through 
testimony or through written briefs that were submitted to the Court.” 
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nonetheless, relying entirely upon the D.C. Circuit case of  Mackinac Tribe v Jewell, 
829 F3d 754 (2016).29 The Circuit Court acknowledged that this case “opens 
the door for a more thorough review.”30 

 

ARGUMENT 

I. The Circuit Court erred by reversing the District Court’s 
dismissal of Mr. Caswell’s charges when: (1) Mr. Caswell 
was exercising treaty fishing rights secured to the 
Mackinac Tribe under the 1836 Treaty of Washington; (2) 
any State fishing regulations conflicting with those treaty 
rights must yield; and (3) the Circuit Court based its entire 
ruling upon precedent relating to federal recognition of 
Indian tribes, a completely distinct issue to whether an 
Indian tribe may exercise vested treaty fishing rights.  

Statement of  Standard of  Review/Issue Preservation. This Court reviews 
preserved claims of  constitutional error de novo. People v Pipes, 475 Mich 267, 
274 (2006). This issue was preserved by Mr. Caswell’s motion to dismiss, his 
supplemental briefing, and his arguments in the District Court. This Court 
reviews questions of  law, including the interpretation of  a statute or treaty de 
novo as well. Jones v Dep’t of  Corrections, 468 Mich 646, 651 (2003). A trial court’s 
findings of  fact are reviewed for clear error. People v Cress, 468 Mich 678, 691 
(2003). “Clear error exists if  the reviewing court is left with a definite and firm 
conviction that a mistake has been made.” People v Johnson, 466 Mich 491, 497-
98 (2002). This Court reviews a trial court’s decision on a motion to dismiss 
charges against a defendant for an abuse of  discretion. People v Nicholson, 297 
Mich App 191, 198 (2012). “A trial court may be said to have abused its 
discretion only when its decision falls outside the range of  principled 
outcomes.” Id. The de novo standard is appropriate for the core constitutional 
questions underlying the trial court’s ruling on the motion to dismiss charges. 
People v Houstina, 216 Mich App 70, 73 (1996).  

 
29 2019.11.21 Circuit Court Opinion, p. 4.  
30 2019.11.21 Circuit Court Opinion, p. 5.  
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________________________ 

Legal Argument. Judge Fox in United States v Michigan, 471 F Supp 192, 201 
(WD Mich 1979) aptly summarized America’s history of  Indian relations by 
quoting a report from President Grant’s 1869 commission to examine the state 
of  Indian affairs: 

While it cannot be denied that the government of  the United 
States, in the general terms and temper of  its legislation has 
evinced a desire to deal generously with the Indians, it must be 
admitted that the actual treatment they have received has been 
unjust and iniquitous beyond the power of  words to express. 
Taught by the government that they had rights entitled to respect; 
when those rights have been assailed by the rapacity of  the white 
man, the arm which should have been raised to protect them has 
been ever ready to sustain the aggressor. The history of  the 
government connections with the Indians is a shameful record 
of  broken treaties and unfulfilled promises. [Id. at 201.] 

In recent years, the States, not the federal government, have contrived 
numerous artifices to perpetuate this history of  broken promises, patent and 
latent usurpations of  tribal sovereignty, and the degradation of  tribal treaty 
rights. The instant case involves the State imposing its conservation regulations 
upon Mr. Caswell, a treaty-fisherman, in the same manner that it does ordinary 
citizens of  the State. The prosecution would have this Court cast aside 
principles of  federalism, well-settled precedent, and good conscience to allow 
its prosecution of  Mr. Caswell. This Court must reverse the Circuit Court’s 
decision to remand the case for continued prosecution after the District Court 
dismissed it. 

Aboriginal title to the land that would become Michigan 

The Indians possessed what has alternatively been referred to as “aboriginal 
title” or “Indian title” to the lands in North America, including that which 
would become Michigan. Aboriginal title is a form of  property right inuring to 
the Indians by virtue of  their occupation and use of  the land prior to European 
discovery. The Discovery Doctrine presumed that “discovery gave title to the 
government by whose subjects, or by whose authority, it was made” against all 
other European governments. Johnson v M’Intosh, 21 US 543, 573 (1823). Under 
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Chief  Justice Marshall, the Court attempted, in a series of  early decisions, to 
define the precise contours of  the property interests inherent in aboriginal title. 
The Johnson Court held that the Indians are “the rightful occupants of  the soil, 
with a legal as well as just claim to retain possession of  it, and to use it according 
to their own discretion.” Id. at 574. Commentators have opined: 

The only property right the tribes lost as a result of  the Johnson 
decision was the right of  free alienation; they retained all other 
present property interests. The government’s “title” in Indian 
lands was actually a governance interest in external affairs and an 
exclusive right to purchase – or right of  preemption. [Blumm, 
Why Aboriginal Title is a Fee Simple Absolute, 15 Lewis & Clark L. 
Rev. 4, p. 984 (2011).] 

The Court also concluded that Indian tribes were neither states nor foreign 
nations but, rather, “domestic dependent nations.” Cherokee Nation v Georgia, 30 
US 1, 17 (1831). The Cherokee Nation Court described the relationship between 
Indian tribes and the federal government in fiduciary terms akin to “that of  a 
ward to his guardian.” Id. One year after Cherokee Nation, the Court, in Worcester 
v Georgia, 31 US 515 (1832), held that discovery did not terminate the Cherokee’s 
property rights, noting that the King had the power to convey to the United 
States only that which he had, “an exclusive right of  purchasing such lands as 
the natives were willing to sell.” Id. at 545. In Mitchel v United States, 34 US 711 
(1835), the Court clarified that Indians hold a “perpetual right of  possession” 
to the land in common, which is “as sacred as the fee,” and that the federal 
government holds a future interest which the Court described as an “ultimate 
reversion in fee.” Id. at 746, 756; see also People v LeBlanc, 399 Mich 31, 44 (1976) 
quoting Oneida Indian Nation v County of  Oneida, 414 US 661, 667 (1974) (“It very 
early became the accepted doctrine in this Court that although fee title to the 
lands occupied by Indians when the colonists arrived became vested in the 
sovereign - - first the discovering European nation and later the original States 
and the United States - - a right of  occupancy in the Indian tribes was 
nevertheless recognized. That right, sometimes called Indian title and good 
against all but the sovereign, could be terminated only be a sovereign act.”) 

These early decisions make clear that the property rights held by Indian 
tribes to their ancestral homelands were subject to the reversionary future 
interest of  the federal government; the only party to whom the Indians may 
convey native land. See Oneida Indian Nation, 414 US at 667 (“Once the United 
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States was organized and the Constitution adopted, these tribal rights to Indian 
lands became the exclusive province of  the federal law.”) A conveyance of  
native land to the federal government necessarily required compensation given 
that the government was negotiating with a dependent domestic nation over 
whom it held fiduciary obligations inherited from the British. See United States v 
Michigan, 471 F Supp 192, 205-06 (WD Mich 1979) (“Also, before Michigan’s 
statehood, the United States entered into a treaty with Great Britain in which it 
offered its most solemn word as a nation, in formal treaty, to honor all rights of  
the Michigan Indians . . . In the Treaty of  Ghent, Britain effected its duty as 
guardian of  the Indians of  the lands it surrendered to the United States by 
securing a promise from the United States to assume a guardianship relationship 
toward those Indians.”) 

Treaty negotiations and the push for Michigan’s statehood 

The federal government desperately needed to acquire lands subject to 
aboriginal title, particularly in light of  the country’s expansion under the 
Louisiana Purchase, but in order to secure legal title to those lands, it needed to 
negotiate with the dependent domestic nations of  Indians and compensate 
them for those lands.  

The President and his executive agencies found constitutional authority in 
Article II to negotiate on behalf  of  the nation with the Indians as part of  the 
treaty power: “[T]he President shall have Power, by and with the Advice and 
Consent of  the Senate to make Treaties, provided two thirds of  the Senators 
present concur.” US Const, Art II, § 2, cl 2. The two treaties at issue in this case 
are the 1836 Treaty of  Washington and the 1855 Treaty of  Detroit. Treaty of  
Washington, 7 Stat 491 (1836); Treaty of  Detroit, 11 Stat 621 (1855).  

The aims of  federal treaty negotiators changed over time. See Choctaw Nation 
v United States, 318 US 423, 431-32 (1943) (explaining that courts “may look 
beyond the written words to the history of  the treaty, the negotiations, and the 
practical construction adopted by the parties” to determine a treaty’s meaning.) 
In the 1830’s, during which time the Treaty of  Washington was signed, the goal 
of  federal officials was the forced removal of  Indians to lands west of  the 
Mississippi. See PL 21-148; 4 Stat 411 (1830); see also United States v Michigan, 
471 F Supp 192, 207 (WD Mich 1979) (“The principal authorization of  the 
[Removal] Act is to make it lawful for the President to offer lands belonging to 
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the United States west of  the Mississippi to the Indians who chose to exchange 
their present lands.”)  

President Jackson appointed Henry Schoolcraft to negotiate on behalf  of  
the federal government with the various tribes of  the Michigan territory and to 
procure land which would become the state of  Michigan in 1837. See United 
States v Michigan, 471 F Supp at 212 (“While the United States had several options 
available to it in order to accomplish an extinction of  Indian title, it chose the 
most common method of  that time and negotiated a treaty of  cessation with 
the Ottawa and Chippewa living in the northwestern portion of  the lower 
peninsula and the eastern half  of  the Upper Peninsula of  what is now the State 
of  Michigan.”)  

Schoolcraft negotiated the 1836 Treaty of  Washington and the 1855 Treaty 
of  Detroit with the Chippewa and Odawa (or “Ottawa”) Nation. People v 
LeBlanc, 399 Mich 31, 38 (1976). However, such a nation never in fact existed. 
The Chippewa and Odawa Nation was a fiction created for convenience of  the 
treaty negotiations. In reality, Indian communities were organized into small 
bands, not large nations. United States v Michigan, 471 F Supp at 220 (“The 
primary unit of  political and economic organization was the band, which was 
frequently associated with a village . . . From both a political and Indian cultural 
perspective, there was no such thing as an Ottawa-Chippewa tribe or nation.”) 

These negotiations were under significant pressure for success due to 
Michigan’s pursuit of  statehood. As Judge Fox noted: 

Early Michigan leaders, like Lewis Cass and Senator Lucius 
Lyons, wanted to attract settlers to the area and in order that there 
be available land, the Indians’ title had to be extinguished. 
Michigan territory in the early 1830’s was not experiencing the 
same settlement rate as in Ohio, Indiana and Illinois. Reasons 
included the large Indian population in Michigan and settlers’ 
fears of  confrontation with them . . . . [Id.]  

Judge Fox summarized the history of  treaty negotiations as follows: 

[Lewis Cass, Secretary of  War, and Henry Schoolcraft, Indian 
Agent in Michigan] ordered representatives of  all area Indian 
bands to Washington, escorted by traders chosen because of  their 
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known influence over the Indians and who were rewarded by the 
terms of  the subsequent treaty.  

. . .  

[T]he Indians signed a treaty written by white traders, explained 
to them by white interpreters and fostered by men who had 
supplied them with firewater for years. They were then permitted 
to return to their homes. Before and during its negotiation and 
by the language of  the treaty, they were assured that they could 
continue to use the land when they returned to their homes, as 
before. 

. . . 

By the terms of  the treaty monies granted to the Indians for their 
land were assigned to traders to pay for Indian debts, and Henry 
Schoolcraft negotiated over $50,000 for his relatives. The Indians 
got their annuities, certain services, reservations at their 
traditional fishing grounds and a promise of  land in the West. 
But, the white men were not through with the Indians. The 
Senate ratified the treaty with an amendment limiting the terms 
of  the reservations to five years or longer, as the United States 
might permit. This put the Indians on notice that things had not 
gone as they had understood them. But, Schoolcraft allayed their 
fears by assuring them they could continue to use all of  their 
lands as before, leading them to understand that this use would 
go on without limit. Satisfied, the Indians signed the pact.  

The United States did not pay all of  the annuities promised; took 
the most important of  the fishing grounds to build a canal and 
permitted settlers to come into the territory to such an extent that 
the Indians feared they would lose their reservations and there 
would be no land left for them. The United States wanted to 
secure clear title over Indian lands so that they could be sold to 
settlers and to concentrate the Indians in fewer locations on less 
land. These motivations led to a new treaty in 1855. In that treaty, 
signed in Detroit, the United States granted the Indians 
reservations and assumed specific obligations to provide services 
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and benefits in exchange for a release from the prior treaty 
financial and personal property obligations it had not fulfilled.  

. . .  

After the 1855 treaty, the United States dealt with the treaty 
Indians on a local basis, no longer pretending that there was an 
Ottawa and Chippewa Nation. [Id. at 215-16.] 

The first Article of  the 1836 Treaty of  Washington provided that the 
Chippewa and Odawa nation ceded the following territory to the United States:  

Beginning at the mouth of  the Grand River of  Lake Michigan on 
the north bank thereof, and following up the same to the line 
called for, in the first article of  the treaty of  Chicago of  the 29th 
of  August 1821, thence, in a direct line, to the head of  Thunder-
bay river, thence with the line established by the treaty of  Saginaw 
of  the 24th of  September 1819, to the mouth of  said river, thence 
northeast to the boundary line in Lake Huron between the 
United  States and the British province of  Upper Canada, then 
northwestwardly, following the said line, as established by the 
commissioners acting under the treaty of  Ghent, through the 
straits, and river St. Mary’s to a point in Lake Superior north of  
the mouth of  Gitchy Seebing, or Chocolate river, thence south 
to the mouth of  said river and up its channel to the source 
thereof, thence in a direct line to the head of  the Skonawba river 
of  Green bay, thence down the south bank of  said river to its 
mouth, thence, in a direct line, through the ship channel into 
Green bay, to the outer part thereof, thence south to a point in 
Lake Michigan west of  the north cape, or entrance of  Grand 
river, and thence east to the place of  beginning, at the cape 
aforesaid, comprehending all the lands and islands, within these 
limits, not hereinafter reserved. [Treaty of  Washington, Article I, 
7 Stat 491 (1836).]  
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For ease of  reference, that is the following area, depicted in the below map31 
in red: 

 

In the thirteenth Article, the Indians reserved certain rights on the ceded 
land: “The Indians stipulate for the right of  hunting on the lands ceded, with 
the other usual privileges of  occupancy, until the land is required for 
settlement.” Treaty of  Washington, Article XIII, 7 Stat 491 (1836).  

The preamble to the 1855 Treaty of  Detroit appears to recognize the broken 
promises attendant to the 1836 Treaty of  Washington and the federal shift in 
policy against removal,32 “In view of  the existing condition of  the Ottawas and 

 
31 Central Michigan University Clarke Historical Library, Map of  Treaty Cessations, 
< 
https://www.cmich.edu/library/clarke/ResearchResources/Native_American
_Material/Treaty_Rights/Text_of_Michigan_Related_Treaties/Pages/Map-
of-Treaty-Cessions.aspx> (accessed April 15, 2020).  
32 See United States v Michigan, 471 F Supp at 207 (“During Van Buren’s 
presidency, pressure for removal of  Indians to lands west of  the Mississippi 
waned. The Indians stayed in Michigan, but were deprived of  their rights under 
the 1836 treaty, and many others, almost as quickly as they were signed. By the 
time Pierce became President, even many of  the eastern states wanted to keep 
Indians on their ancestral homes. A new treaty was signed with the Michigan 
Indians during his administration which gave the Indians permanent 
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Chippewas, and of  their legal and equitable claims against the United States, it 
is agreed between the contracting parties as follows. . . .” Treaty of  Detroit, 11 
Stat 621 (1855). Regarding the 1855 Treaty of  Detroit, the third Article has 
caused some consternation in interpretation:  

The Ottawa and Chippewa Indians hereby release and discharge 
the United States from all liability on account of  former treaty 
stipulations, it being distinctly understood and agreed that the 
grants and payments hereinbefore provided for are in lieu and 
satisfaction of  all claims, legal and equitable on the part of  said 
Indians jointly and severally against the United States, for land, 
money or other things guaranteed to said tribes or either of  them 
by stipulations of  any former treaty or treaties, excepting, 
however, the right of  fishing and encampment secured to the 
Chippewas of  Sault Ste. Marie by the treaty of  June 16, 1820. 
[Treaty of  Detroit, Article III, 11 Stat 621 (1855).] 

Treaty Canons of Construction 

Initially, it is important to note that Indians, such as the Mackinac Tribe, held 
aboriginal title to the lands they were ceding. In other words, the treaties were 
“not a grant of  rights to the Indians, but a grant of  rights from them – a 
reservation of  those not granted.” United States v Winans, 198 US 371, 381 
(1905). “The reservations were in large areas of  territory, and the negotiations 
were with the tribe. They reserved rights, however, to every individual Indian, 
as though named therein. They imposed a servitude upon every piece of  land 
as though described therein.” Id.  

The thirteenth article of  the 1836 Treaty of  Washington provides a specific 
reservation of  hunting rights along with “the other usual privileges of  
occupancy.” Indian treaties must be interpreted in the way that the Indians who 
executed the language understood it. Minnesota v Mille Lacs Band of  Chippewa 
Indians, 526 US 172, 196 (1999); Washington v Washington State Comm Passenger 
Fishing Vessel Ass’n, 443 US 658, 675-76 (1979); Winans, 198 US at 380-81. The 

 
reservations (most of  which no longer exist) in exchange for releasing the 
United States from its unfulfilled financial and personal property obligations 
under early treaties.”) 
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rationale underlying this construction was explained in Jones v Meehan, 175 US 1, 
10-11 (1899): 

In construing any treaty between the United States and an Indian 
tribe, it must always . . . be borne in mind that the negotiations 
for the treaty are conducted, on the part of  the United States, an 
enlightened and powerful nation, by representatives skilled in 
diplomacy, masters of  a written language, understanding the 
modes and forms of  creating the various technical estates known 
to their law, and assisted by an interpreter employed by 
themselves; that the treaty is drawn up by them and in their own 
language; that the Indians, on the other hand, are a weak and 
dependent people, who have no written language and are wholly 
unfamiliar with all forms of  legal expression, and whose only 
knowledge of  the terms in which the treaty is framed is that 
imparted to them by the interpreter employed by the United 
States; and that the treaty must therefore be construed, not 
according to the technical meaning of  its words to learned 
lawyers, but in the sense in which they would naturally be 
understood by the Indians. [Meehan, 175 US at 10-11.] 

See also Northwestern Bands of  Shoshone Indians v United States, 324 US 335, 357 
(1945) (JACKSON, J. concurring) (“We doubt if  any interpreter could intelligently 
translate the contents of  a writing that deals with the property concept, for the 
Indians did not have words to fit ideas that have never occurred to them. 
Ownership meant no more to them than to roam the land as a great common, 
and to possess and enjoy it the same way that they possessed and enjoyed 
sunlight and the west wind and the feel of  spring in the air.”) Likewise, any 
ambiguities in the treaty language are, as usual for contractual relations, 
construed against the drafter – the United States – who holds the power of  the 
pen. McClanahan v Arizona State Tax Comm, 411 US 164, 174 (1973); Carpenter v 
Shaw, 280 US 363, 367 (1930); Winters v United States, 207 US 564, 576-77 (1908); 
People v Jondreau, 384 Mich 539, 544 (1971).  

Michigan Supreme Court’s analysis of the 1836 Treaty of 
Washington 

The Supreme Court in People v LeBlanc, 399 Mich 31 (1976) examined the 
language of  Article 13 of  the 1836 Treaty of  Washington. The LeBlanc Court 
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held that the Indians had reserved their fishing rights in the territory ceded to 
the federal government. Id. at 41. To evidence this understanding, the Court 
pointed to an 1836 report by the Acting Superintendent of  Michigan for Indian 
Affairs directed to the Commissioner of  Indian Affairs which stated: “The 
Chippewas cultivate corn and potatoes to a limited extent, but devote most of  
their time in the quest of  food in the chase or in fishing.” Id. at 41-42. The Court 
held that Indian fishing had a commercial dimension as well as evidenced by the 
1836 Treaty’s provision of  materials used in the sale of  fish, such as fish barrels 
and salt. Id. at 42. Fishing rights “were not much less necessary to the existence 
of  the Indians than the atmosphere they breathed.” Winans, 198 US at 381.  

The LeBlanc Court also held that the release language in Article 3 of  the 
1855 Treaty of  Detroit did not affect treaty fishing rights secured under the 
1836 Treaty of  Washington. LeBlanc, 399 Mich at 53. The Court noted that 
“[t]here is not the slightest indication in this portion of  the negotiations, or in 
the minutes of  the negotiations in their entirety, that the Treaty of  1855 would 
affect hunting or fishing rights reserved under the Treaty of  1836.” Id. at 55.  

The Mackinac Tribe have vested treaty rights regardless of 
federal recognition for statutory benefits and programs under 
the IRA 

Mr. Caswell was cited by DNR Officer Busken for using a spear to fish in a 
closed stream. MCL 324.48703 involves the use of  a device for the purposes of  
taking fish in violation of  the Act: 

(1) An individual shall not take, catch, or kill or attempt to take, 
catch, or kill a fish in the waters of  this state with a grab hook, 
snag hook, or gaff  hook, by the use of  a set or night line or a net 
or firearm or an explosive substance or combination of  
substances that have a tendency to kill or stupefy fish, or by any 
other means or device other than a single line or a single rod and 
line while held in the hand or under immediate control, and with 
a hook or hooks attached, baited with a natural or artificial bait 
while being used for still fishing, ice fishing, casting, or trolling 
for fish, which is a means of  the fish taking the bait or hook in 
the mouth. An individual shall not use more than 3 single lines or 
3 single rods and lines, or a single line and a single rod and line, 
and shall not attach more than 6 hooks on all lines. The 
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commission may decrease the number of  rods per angler. 
However, the commission shall not reduce the number of  rods 
per angler to less than 2. For the purposes of  this part, a hook is 
a single, double, or treble pointed hook. A hook, single, double, 
or treble pointed, attached to a manufactured artificial bait is 
counted as 1 hook. The commission may designate waters where 
a treble hook and an artificial bait or lure having more than 1 
single pointed hook must not be used during the periods the 
commission designates.  

. . .  

(3) The commission may issue an order to regulate the taking of  
fish with a spear, bow and arrow, or crossbow in the waters of  
this state.  

MCL 324.48715, on the other hand, was a provision prohibiting a person 
from fishing in a trout stream except during the April through September 
season: 

Except as otherwise provided by law, a person shall not take, 
catch, or kill or attempt to take, catch, or kill any species of  fish 
in any of  the following: (a) A trout stream or any inland lake 
designated as a trout lake under this part except from the last 
Saturday in April through the second Sunday in September. 
However, the department may designate certain trout streams, or 
portions of  trout streams in which nongame fish and game fish 
other than trout occur, as open to hook and line fishing at all 
seasons of  the year for taking any species of  fish on which the 
season is not closed.  

During the pendency of  the State’s prosecution of  Mr. Caswell, the 
Legislature repealed MCL 324.48715 in 2018 PA 529, which has an effective 
date of  December 28, 2018.  

The State has, by virtue of  its police power, the initial authority to regulate 
the taking of  fish and game. However, the federal government may preempt 
state control over fish and game by executing a valid treaty. Missouri v Holland, 
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252 US 416, 432 (1920). Treaties are the supreme law of  the land. Breard v Greene, 
523 US 371, 376 (1998). The Supremacy Clause provides: 

This Constitution, and the Laws of  the United States which shall 
be made in Pursuance thereof; and all Treaties made, or which 
shall be made, under the Authority of  the United States, shall be 
the supreme Law of  the Land; and the Judges in every State shall 
be bound thereby, any Thing in the Constitution or Laws of  any 
State to the Contrary notwithstanding. [US Const, Art VI, § 2.] 

Put more succinctly, “the state may enact and enforce no statute or 
regulation in conflict with treaties in force between the United States and the 
Indian nations.” United States v Washington, 520 F2d 676 (CA 9, 1975); see also 
People v Jondreau, 384 Mich 539, 543, 550 (1971) quoting approvingly State v 
Arthur, 74 Idaho 251 (1953) (“The statute of  any state enacted pursuant to its 
police power which conflicts with any treaty of  the United States constitutes an 
interference with matters that are within the exclusive scope of  federal power 
and, hence, cannot be permitted to stand.”) 

Judges in every state are bound by these treaties, just as the District Court 
was in the instant case and are more than competent to resolve the factual 
questions relating to the treaty’s applicability to a given case. See Greene v Babbitt, 
64 F3d 1266, 1270 (CA 9, 1975) quoting United States v Washington, 520 F2d 676 
(CA 9, 1975) (“Whether a group of  citizens of  Indian ancestry is descended 
from a treaty signatory and has maintained an organized tribal structure is a 
factual question which a district court is competent to determine.”) Those 
factual findings are reviewed for clear error. People v Cress, 468 Mich 678, 691 
(2003).  

The District Court found that the Mackinac Tribe was a signatory to both 
the 1836 and 1855 treaties and that its signatory status was not disputed either 
through testimony or written briefs submitted to the court.33 In fact, the District 
Court’s order was delayed purposefully to allow the prosecution the opportunity 
to file written briefs, which it failed to do.34 

 
33 2019.06.14 District Court Opinion and Order, p. 2.  
34 2019.06.14 District Court Opinion and Order, p. 2.  
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During the hearing on Mr. Caswell’s motion to dismiss, Mr. Adams offered 
uncontroverted testimony that the Mackinac Tribe were signatories to both the 
1836 Treaty of  Washington and the 1855 Treaty of  Detroit.35 Rights under a 
treaty vest with the tribe upon the signing of  the treaty. United States v Washington, 
520 F2d 676, 692 (CA 9, 1975) (“Washington I”). Mr. Caswell is a member of  the 
Mackinac Tribe of  Odawa and Ojibwa Indians, which comprises Bands 11-17 
and the Cheboygan Bands.36 The Mackinac people are organized into 7 Bands.37 
Mr. Adams, Chairman of  the Mackinac Tribe, testified that the Ainse Band 
comprises Bands 15 and 16; Band 15 originates from the area around St. Ignace 
and Band 16 originates from Aux Chenes.38 Documentary evidence from the 
Bureau of  Indian Affairs was also presented to the District Court which 
confirmed that Mr. Caswell’s maternal lineage dates back to the 1836 Census 
Register of  the Ottawa and Chippewa Nations.39 

The prosecution has argued in its opposition to Mr. Caswell’s application to 
this Court that the Mackinac Tribe is a splinter group from the Sault Ste. Marie 
Tribe. Not so. Mr. Adams’ testimony confirmed that the Bahwetig Ojibwa 
Mackinac Tribe changed its name to the Sault Ste. Marie Tribe when it sought 
federal recognition under Part 83 and accepted some, but not all, of  the other 
Mackinac into its membership.40 Quite the contrary to the prosecution’s 
assertion, it appears the currently constituted Sault Ste. Marie Tribe is a splinter 
group of  the larger Mackinac population. Historically, the Sault and Mackinac 
were distinct groups. For example, in 1910, BIA conducted a census of  Indian 

 
35 2019.06.14 District Court Opinion and Order, p. 2 (“Of  note, the Mackinac 
Tribe was a signatory to those treaties.”) 
36 2019.02.12 Hearing Exhibits, Caswell tribal membership card; 2019.02.12 T, 
pp. 5, 7.  
37 Band 11 (Pine River Band), Band 12 (Les Chenaux), Band 13 (Mackinac 
Island), Band 14 (Mackinac Island), Band 15 (Point of  St. Ignace, Ainse Band), 
Band 16 (Point of  Aux Chenes, Ainse Band), and Band 17 (Hubert Lake).  
38 2019.02.12 T, p. 5.  
39 2019.02.12 Hearing Exhibits, BIA Indian heritage letter.  
40 2019.02.12 T, p. 10.  
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groups known as the Horace B. Durant Roll. Both tribes were listed separately.41 
Later on, in December 1979, the Consolidated Bahwetig Ojibwa and Mackinac 
Tribe submitted a letter of  intent to file a petition for recognition. As late as 
1997, Congress recognized descendants of  the Michilimackinac as a separate 
Indian group to the Sault Ste. Marie Tribe in the Michigan Indian Land Claims 
Settlement Act. 111 Stat. 2657 (December 15, 1997). Regardless, the 
nomenclature of  “splinter group” is irrelevant and would only be pertinent if  
the Mackinac Tribe sought federal recognition under Part 83. Mr. Caswell’s only 
affiliation is with the Mackinac Tribe as part of  the Ainse Band (Band 16).  

The prosecution has argued that the Mackinac Tribe is not entitled to 
exercise treaty rights because it is not “federally recognized” under the Indian 
Reorganization Act of  1934. This argument fails for two reasons. First, the IRA 
was enacted in 1934, almost 100 years after the Mackinac Tribe’s treaty rights 
had vested and, secondly, federal recognition by BIA for IRA statutory benefits 
is not a prerequisite to exercising treaty rights.  

The Circuit Court adopted this flawed rationale when it reversed the District 
Court’s dismissal. Specifically, the Circuit Court reasoned: 

[T]he Court finds that it need not look further than the most 
recent case involving the Mackinac Tribe in Mackinac Tribe v Jewell, 
829 F.3d 754 (2016) for direction in resolving the matter before 
the Court . . . the Court must find that the entire question can be 
answered with the ruling in Jewell, supra, controlling. [2019.11.21 
Circuit Court Opinion, pp. 4-6.] 

Jewell, however, is not controlling. In Jewell, the Mackinac Tribe brought a 
federal district court action to compel the Secretary of  the Interior to convene 
an election allowing the Mackinac Tribe to organize under the IRA. Jewell, 829 
F3d at 755. The Mackinac Tribe was not on the list of  federally recognized 
tribes through the Part 83 process which sets out uniform procedures through 
which Indian groups seek formal recognition. Id. The Mackinac Tribe claimed 
that it was federally recognized for IRA purposes because it is the historical 
successor-in-interest to a tribe the federal government previously recognized 
through treaty. Id. The Jewell Court disagreed and held that, in order to qualify 

 
41 Mr. Caswell’s tribal fishing license identifies his Durant Census number as 
#61/16 (16 corresponding to his Band number).  
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for the secretarial election under the IRA, the Mackinac Tribe had to be federally 
recognized under Part 83. In other words, to be federally recognized is to qualify 
for programs and benefits under the IRA. The Mackinac Tribe’s petition in 
federal court failed because they were seeking a statutory action by the Secretary 
of  the Interior, provided for under the IRA, before being granted federally 
recognized status under Part 83.42  

In contrast, exercising treaty fishing rights does not depend upon federal 
recognition under the IRA; they are separate and distinct issues: 

Nonrecognition of  the tribe by the federal government and the 
failure of  the Secretary of  the Interior to approve a tribe’s 
enrollment may result in loss of  statutory benefits, but can have 
no impact on vested treaty rights. Whether a group of  citizens of  
Indian ancestry is descended from a treaty signatory and has 
maintained an organized tribal structure is a factual question 
which a district court is competent to determine. 

 
42 Incidentally, the Part 83 process has been the subject of  substantial criticism 
as Judge Brown noted in his concurrence: 

At present day, a federal acknowledgment petition can be over 
100,000 pages long and cost over $5 million to assemble; the BIA 
estimate time for completion of  the review is 30 years. That 
means a case worker could start the review process her first day 
at BIA and retire with her full pension before ever completing it. 
That’s appalling . . . The process is also emotionally draining . . . 
One would hope, given the significant amount of  resources 
required to navigate this bureaucratic morass, that the process 
itself  would at least be sound. But the process has been criticized 
– including by a Government Accounting Office report – for its 
“lack of  transparency,” for the regulations’ “vague[ness],” and for 
the “improper[] influence” that gaming concerns exert on the 
agency. What’s more, it seems the vast majority of  tribes that were 
already federally acknowledged would be unable to meet the 
current Part 83 standards. [Mackinac Tribe v Jewell, 829 F3d 754, 
758-60 (2016) (BROWN, J. concurring).] 
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. . .  

Thus, recognition of  the tribe for purposes of  statutory benefits 
is a question wholly independent of  treaty fishing rights. We 
further recognized the distinction between treaty fishing rights 
and tribal recognition in Washington II where we held that the 
district court had erred in concluding that only federally 
recognized tribes may exercise treaty rights. [Greene v Babbitt, 64 
F3d 1266, 1270 (CA 9, 1995) citing United States v Washington, 520 
F2d 676 (CA 9, 1975).] 

This Court should adopt the persuasive authority of  the Ninth Circuit in 
these cases. The Circuit had occasion to decide numerous treaty fishing rights 
cases over the span of  several decades and their reasoning is sound. “[This 
Court] is free to adopt the decisions of  the lower federal courts if  [this Court] 
find[s] their analysis and conclusions persuasive and appropriate for our 
jurisprudence.” Cowles v Bank West, 476 Mich 1, 33 (2006).   

This Court should reject the prosecution’s theory that only federally 
recognized tribes, who have successfully completed a lengthy and expensive 
petition process, can exercise treaty rights that vested in them some 142 years 
prior to Part 83.  

Mr. Caswell’s activities and the State’s obligation to establish a 
conservational necessity for regulation 

Mr. Caswell was fishing off-reservation at the time of  the citation. The 
Supreme Court in Puyallup Tribe v Washington Game Dep’t, 391 US 392 (1968) 
examined the extent of  off-reservation fishing rights when a treaty is silent 
regarding the manner in which fishing may be done and its purpose. The 
Puyallup Court held: 

But the Treaty is silent as to the mode or modes of  fishing that 
are guaranteed. Moreover, the right to fish at those respective 
places is not an exclusive one. Rather, it is one “in common with 
all citizens of  the Territory.” Certainly the right of  the latter may 
be regulated. And we see no reason why the right of  the Indians 
may not also be regulated by an appropriate exercise of  the police 
power of  the State. 
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. . .  

The right to fish “at all usual and accustomed” places may, of  
course, not be qualified by the State, even though all Indians born 
in the United States are now citizens of  the United States. But 
the manner of  fishing, the size of  the take, the restriction of  
commercial fishing, and the like may be regulated by the State in 
the interest of  conservation, provided the regulation meets 
appropriate standards and does not discriminate against the 
Indians. [Id. at 398.] 

In other words, the State may regulate off-reservation treaty fishing if  there 
is a conservational necessity and the regulation does not discriminate against 
Indians. Commentators have explained the conservational exigency as follows: 

In order for the standard to be appropriate, the State has the 
burden of  showing that a regulation is necessary and reasonable, 
and its application to the Indian off-reservation harvest is 
necessary in order for it to fulfill its reasonable conservation 
objectives. In this context, a “necessary and reasonable” 
regulation is necessary when it [is] required for the perpetuation 
of  the species, including a reasonable margin of  safety, against 
extinction of  game within a certain territory and is reasonable if  
it is appropriate to the conservation purpose. Guy Charlton, The 
Law of  Native American Hunting, Fishing, and Gathering Outside of  
Reservation Boundaries in the United States and Canada, 39 Can.-U.S. 
L.J. 69 (2015), p. 112.] 

Accord Washington Game Dep’t v Puyallup Tribe, 414 US 44, 49 (1973) 
(illustrating the perpetuation of  a species as a conservational necessity):  

We do not imply that these fishing rights persist down to the very 
last steelhead in the river. Rights can be controlled by the need to 
conserve a species; and the time may come when the life of  a 
steelhead is so precarious in a particular stream that all fishing 
should be banned until the species regains assurance of  survival. 
The police power of  the State is adequate to prevent the steelhead 
from following the fate of  the passenger pigeon; and the Treaty 
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does not give the Indians a federal right to pursue the last living 
steelhead until it enters their nets. [Id. at 49.] 

In addition to serving a conservation necessity, the regulation must not 
discriminate against Indian treaty fisherman. As the Court in United States v 
Washington, 520 F2d 676 (CA 9, 1975) held:  

In treating treaty Indian fisherman no differently from other 
citizens of  the state, the state has rendered the treaty guarantees 
nugatory. As the non-Indian population has expanded, treaty 
Indians have constituted a decreasingly significant proportion of  
the total population, catching a decreasing proportion of  a fixed 
or decreasing number of  fish. [Id. at 685.] 

Accord Winans, 198 US at 380 (“In other words, it was decided that the 
Indians acquired no rights but what any inhabitant of  the territory or state 
would have. Indeed, acquired no rights but such as they would have without the 
treaty. This is certainly an impotent outcome to negotiations and a convention 
which seemed to promise more, and give the word of  the nation for more.”); 
see also People v LeBlanc, 399 Mich 31, 63 (1976) (“Direct regulation of  treaty 
Indian fishing rights is permissible only after the state has proven that it cannot 
serve conservation by regulating the rights of  citizens not possessing treaty 
fishing rights.”) “The state must pursue its goals as best it can regulating its own 
non-treaty Indian citizens.” United States v Washington, 520 F2d at 686. 

Neither of  the State regulations at issue meet the Puyallup test for application 
to treaty fishermen. MCL 324.48715 is a regulation that prohibits fishing in a 
trout stream outside of  a specified season. During the pendency of  Mr. 
Caswell’s prosecution, the Legislature repealed this statute, along with others 
delineating fishing seasons.43 The Legislature’s repeal of  the regulation dispels 
any notion that the fishing season for trout streams is necessary for the 
perpetuation of  the run. The State may not apply MCL 324.48715 to treaty 
fishermen, like Mr. Caswell, unless it can prove that the conservational necessity 

 
43 Legislative Analysis, Sport Fishing Regulations Summary February 15, 2019 
(“Finally, the bill would repeal the following sections in Part 487 of  NREPA: . . 
. Sections 48715 through 48720, 48725, and 48733: fishing seasons and the 
taking of  certain fish species, including the allowable means to take those 
species.”) 
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cannot be met by regulating non-treaty fisherman. The prosecution offered no 
evidence in this regard. Of  note, MCL 324.48715 can be analogized to the Nez 
Perce hunting rights in State v Arthur, 74 Idaho 251 (1953), a case cited 
approvingly by the Supreme Court in People v Jondreau, 384 Mich 539, 550-52 
(1971). In Arthur, the State was prosecuting members of  the Nez Perce for 
having killed a deer out of  season on land ceded by the tribe to the United States 
in an 1855 treaty: 

The Supreme Court of  the United States has recognized and 
expressly held that the Indian treaty fishing provisions accorded 
to them rights which do not exist for other citizens . . . What are 
such rights under the State’s theory? Perhaps to hunt without a 
license. If  such rights exist as to fishing most assuredly they exist 
as to hunting. If  the State can regulate the time of  year in which 
they may hunt then they are accorded no greater rights in this 
respect than exist for other citizens.  

Similarly, Mr. Caswell was cited for using a spear to fish. The prosecution 
offered no evidence to support the prohibition on spear fishing to insure the 
optimum spawning escapement for the perpetuation of  the run. LeBlanc, 399 
Mich at 63. The spear itself  is not an implement of  commercial fishing. Its use 
is unlikely to result in the taking of  large numbers of  fish and has, as a result, 
only a de minimis effect upon the fish population. In this respect, the spear is 
not unlike the traditional rod and reel of  a sport fisherman. Both implements 
require some skill and an element of  luck to take a fish. Indeed, Mr. Caswell had 
not actually been successful in taking fish on the day he was cited by the DNR. 
This method is clearly distinguishable from more lethal methods of  commercial 
fishing such as gill nets, where the chances of  catching large populations of  fish 
are dramatically higher.  

Mr. Caswell was free to use a spear regardless of  whether spear fishing was 
a traditional Indian method of  fishing. As one commentator opined: 

[T]he rights reserved by the treaty are not “frozen” in time. The 
tribe, like any non-Indian user, can utilize modern harvesting 
methods and engage in modern commercial type activities 
involving harvested natural resources. This  is consistent with the 
idea of  the continuing sovereignty of  the tribe as a contemporary 
source of  authority. Guy Charlton, The Law of  Native American 
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Hunting, Fishing, and Gathering Outside of  Reservation Boundaries in the 
United States and Canada, 39 Can.-U.S. L.J. 69 (2015), p. 83.]  

See also Lac Courte Oreilles Band v Wisconsin, 653 F Supp 1420, 1430 (WD Wis 
1987) (“Plaintiffs are not confined to the hunting and fishing methods their 
ancestors relied upon at treaty time. The method of  exercise of  the right is not 
static.”) Once again, the prosecution failed to present any evidence 
demonstrating a conservational necessity underlying the spear fishing 
prohibition nor that its conservational interest could not be met by regulating 
only non-treaty Indian fishermen. Importantly, the statute is not a blanket 
prohibition on spear fishing and authorizes the commission to issue an order to 
regulate the taking of  fish with a spear.  

 

CONCLUSION AND RELIEF REQUESTED 

Mr. Caswell is a member of  the Mackinac Tribe, which undisputed 
testimony established was a signatory to both the 1836 Treaty of  Washington 
and the 1855 Treaty of  Detroit. The Mackinac Tribe, along with other Chippewa 
and Odawa Bands in Northern Michigan, ceded vast tracts of  land to the federal 
government in 1836, over which they held aboriginal title, but reserved in 
themselves those usual privileges of  occupancy, including fishing rights. To the 
Chippewa and Odawa of  Northern Michigan, fishing was as necessary to life as 
the atmosphere they breathed; not only as a food source, but also as a cultural 
exercise and commercial enterprise.  

Unfortunately, the United States-Indian historical relationship has been 
marked by hostility, racism, broken promises and, perhaps more covertly, the 
usurpation of  tribal sovereignty by the slow encroachment of  State regulation.  

Mr. Caswell is a treaty fisherman who was exercising his off-reservation 
fishing rights when he was cited for fishing in a closed stream and for using a 
spear. The Circuit Court erroneously reversed the District Court’s well-reasoned 
dismissal of  the charges by utilizing inapposite precedent, holding that the 
Mackinac Tribe’s lack of  federal recognition under the Indian Reorganization 
Act precluded Mr. Caswell, a member of  the Mackinac Tribe, from exercising 
those fishing rights. Non-recongition of  a tribe under the IRA has no impact 
upon whether a tribe may exercise vested treaty rights.  
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In order for the State to regulate off-reservation treaty fishing activities, 
including the manner of  fishing, there must be a conservational necessity, 
meaning that the regulation insures the optimum spawning escapement for the 
perpetuation of  the run, and the regulation cannot discriminate against Indian 
treaty fisherman. Neither MCL 324.48715 nor MCL 324.48703 meet this 
requirement. MCL 324.48715 was repealed during Mr. Caswell’s prosecution 
evidencing a Legislative acknowledgement that the trout stream season was no 
longer necessary for conservation. MCL 324.48703, which prohibits the use of  
spears in fishing, likewise fails this test for conservational necessity. In fact, the 
prosecutor offered no evidence showing that either regulation was necessary for 
conservation.  

Limiting Mr. Caswell’s treaty fishing rights to a certain season or to the use 
of  certain implements was, likewise, impermissible, given that it placed him on 
equal footing with citizens of  the State who do not possess treaty fishing 
privileges. In order to directly regulate treaty fisherman, the State must show 
that it cannot serve its conservational interest by regulating the rights of  non-
treaty citizens. The State has failed to demonstrate: (1) any conservational 
necessity requiring the regulation of  Mr. Caswell’s treaty fishing rights; and (2) 
that it cannot meet those conservational imperatives by regulating non-Indian-
treaty fishermen. As a result, Mr. Caswell’s prosecution cannot stand. The 
Circuit Court’s decision is clearly erroneous.  

Mr. Caswell respectfully requests that this Court reverse the Circuit Court’s 
November 21, 2019 decision and affirm the District Court’s June 14, 2019 order 
which dismisssed the charges against Mr. Caswell. 

Date: August 10, 2020 

Respectfully submitted, 

/s/ Stephen A. Cooley (P76394) 

Stephen Cooley, J.D. PLLC 
P.O. Box 80396 
Rochester, MI 48308 
(248) 266-1166 
stephencooleylaw@gmail.com 

Counsel for Defendant-Appellant  
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