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INTRODUCTION 

Plaintiffs allege that non-party Diamond Mountain Manufacturing ("DMM") 

breached certain agreements between plaintiffs and DMM, when DMM "did not pay the 

invoice for actual tobacco products, license fees, raw material or freight costs associating with 

shipping out the truck" containing cigarettes. See, Complaint ("Comp.") ~ 55. Plaintiff 

Allegany Capital Enterprises, LLC ("ACE") commenced an arbitration against DMM, but 

DMM declined to participate in the arbitration because of its sovereign immunity from suit. 

DMM notified the arbitrator that the waiver of tribal sovereign immunity included in the 

contracts between DMM and ACE were invalid, and even if valid, was limited to federal 

Small Business Administration contracts. The arbitrator agreed with DMM, and dismissed 

the arbitration, reasoning that ACE, as an Indian owned company itself, should have known 

the law regarding sovereign immunity and its wavier. See Comp.~ 63. 

Now, almost two years later, plaintiffs commenced this action, not against 

DMM, but against three individual officers of DMM, seeking to recover alleged contractual 

damages caused by DMM (Comp.~ 63) from: (1) defendant Cox, DMM's CEO (Comp.~ 18); 

(2) defendant Dixon, DMM's President (Comp. ~ 19); and (3) defendant Robles, DMM's 

Secretary (Comp. ~ 20) (collectively "Defendants" or "individual Defendants"). The 

Plaintiffs repeatedly allege in the Complaint that they are suing the defendants in their 

official capacities as officers of DMM (CEO, President and Secretary ofDMM's Management 

Board). Plaintiffs' causes of action against these individual defendants are based on theories 

of fraud and implied warranty. As demonstrated herein, and in the accompanying 
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Declaration of attorney Andrew K. Martingale (the "Martingale Dec."), dated May 20, 2019, 

the Complaint should be dismissed. 

First, the individual defendants, sued in their official capacities, are, like 

DMM, protected by tribal sovereign immunity (Rule 12(b)(l)). 1 Second, DMM is a necessary 

party, and its absence as a defendant in this action is fatal (Rule 12(b)(7) and 19). Third, 

the defendants, California residents, are not subject to personal jurisdiction in New York 

(Rule 12(b)(2)). Lastly, the four causes of action alleged in the Complaint fail to state a claim 

as a matter oflaw (Rule 12(b)(6)). 

RELEVANT BACKGROUND 

As relevant to this motion, the factual background is set forth in the 

Complaint, and the documents referable to the Complaint, which are attached to the 

Martingale Dec. 2 3 

1References to the "Rules" are to the Federal Rules of Civil Procedure. 

2As explained further in the Martingale Dec., all the documents attached to the Martingale 
Dec. are "incorporated [in the complaint] by reference" or documents "upon which [the 
complaint] solely relies and ... [are] integral to the complaint," and thus properly before 
this Court on this motion to dismiss. Cortec Indus., Inc. v. Sum Holding L.P., 949 F.2d 42, 
47 (2d Cir. 1991); Roth v. Jennings, 489 F.3d 499, 209 (2d Cir. 2007); Martingale Dec.~ 4. 
3 For the purposes of this motion, unless contradicted by uncontroverted documentary 
evidence, Defendants accept the factual allegations of the Complaint as true, with full 
reservation of rights. 
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ARGUMENT 

POINT I 

THE COURT LACKS SUBJECT MATTER JURISDICTION 
BECAUSE THE INDIVIDUAL DEFENDANTS, NAMED IN 
THEIR OFFICIAL CAPACITIES, ARE PROTECTED FROM SUIT 
BY TRIBAL SOVEREIGN IMMUNITY. 

"Indian tribes have long been recognized as possessmg the common-law 

immunity from suit traditionally enjoyed by sovereign powers." Santa Clara Pueblo v. 

Martinez, 436 U.S. 49, 58 ( 1978). "As a matter of federal law, an Indian tribe is subject to 

suit only where Congress has authorized the suit or the tribe has waived its immunity." 

Kiowa Tribe of Okla. v. Mfg. Techs., Inc., 523 U.S. 751, 754 (1998). 

Without waiver, tribal sovereign immunity also bars recovery against tribal 

corporate entities organized under Section 17 of the Indian Reorganization Act of 1934. See 

Amerind Risk Mgmt. Corp. v. Malaterre, 633 F.3d 680, 687 (8th Cir. 2011) (discussing 

sovereign immunity of Section 17 corporations and finding sovereign immunity not waived). 

It has been held that, "the language of [Section 17] itself-by calling the entity an 

'incorporated tribe'-suggests that the entity is an arm of the tribe." Memphis Biofuels, 

LLC v. Chickasaw Nation Indus., Inc., 585 F.3d 917, 921 (6th Cir. 2009). "It is well 

established in our precedent that a suit against an arm or instrumentality of [a sovereign] is 

treated as one against the [sovereign] itself." Lewis v. Clarke, 137 S.Ct. 1285, 1293 (2017). 

See also, Worrall v. Mashantucket Pequot Gaming Enter., 131 F. Supp. 2d 328, 329 (D. Conn. 

2001) (arm of tribe entitled to the same tribal sovereign immunity that protects 

the Tribe itself). 
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Here, the Susanville Indian Rancheria ("SIR") is a federally recognized Indian 

Tribe. The United State Government has chartered the Susanville Indian Rancheria 

Company, Inc. ("SIRCO") under Section 17 of the Indian Reorganization Act of 1934. 

SIRCO is wholly owned by SIR. SIRCO is the sole owner of DMM. See, Martingale Dec., 

Exh. "A," p. 1 (Recital "A"). Plaintiffs concede in the Complaint that DMM is a tribal 

corporate entity, i.e., an arm of the tribe, and is thus protected against suit by tribal sovereign 

immunity. Complaint ~rn 63 - 64. Although ACE argued in support of its arbitration 

breach of contract action against DMM that DMM expressly waived its tribal sovereign 

immunity (Martingale Dec. Exh. "F"), that waiver was held to be improper and ineffective, 

and thus, DMM's tribal immunity was confirmed (Martingale Dec. Exh "D"). 

Instead, plaintiffs have now, almost two years after the finding of tribal 

sovereign immunity at arbitration (Martingale Aff., Exh. "D"), commenced this action in 

alleged tort, against the three individual officers of DMM. However, the individual 

defendant officers are also protected by tribal sovereign immunity. 

The law is clear that "a plaintiff generally may not avoid the operation of tribal 

immunity by suing tribal officials; the interest in preserving the inherent right of self

government in Indian tribes is equally strong when suit is brought against individual officers 

of the tribal organization as when brought against the tribe itself." Native Am. Dist. v. 

Seneca-Cayuga Tobacco Co., 546 F.3d 1288, 1296 (10th Cir. 2008). "[L]awsuits brought 

against employees in their official capacity 'represent only another way of pleading an action 

against an entity of which an officer is an agent,' and they may also be barred by sovereign 

immunity." Lewis, at 1290-1291 (quoting Kentucky v. Graham, 473 U.S. 159, 165-166 
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(1985)). To determine whether a suit against a tribal officer or employee is an official-or 

individual-capacity suit, "courts may not simply rely on the characterization of the parties in 

the complaint, but rather must determine in the first instance whether the remedy sought is 

truly against the sovereign." Lewis, at 1290. 

The case of Long v. Barrett, 2018 WL 1617702 (D. Ct. NJ. 2018) is instructive. 

There, the plaintiffs brought an action for, inter alia, breach of contract and fraud, after a 

loan that plaintiffs had made to two of the defendants, which was to be secured by the 

monthly dividends of a tribe member co-defendant, was not repaid. The tribe's Director of 

Finance, an employee of a sovereign, was also named as a defendant after the alleged 

assignment was held ineffectual. The Director of Finance moved to dismiss the action 

against him on sovereign immunity grounds. The allegations against him were as follows: 

Id. at *5. 

Plaintiffs specifically allege that [the Director of Finance] provided 
[the tribe member] with a letter stating [the tribe member's] 
monthly tribal dividend, helped prepare a document to facilitate the 
assignment of [the tribe member's] dividend, and told [the tribe 
member] that he would notify the [Indian Tribe's] Tribal Council of 
the assignment. [The Director of Finance] then allegedly failed to 
forward [the tribe member's] monthly dividend from the tribal 
treasury to the plaintiffs. These are all official actions that [the 
Director of Finance] could undertake only as the tribe's Director of 
Finance. He could not do these tasks as an individual. 

The Court held that based on these allegations, the Director of Finance's 

conduct was performed in his official capacity, and thus he was protected by sovereign 

immunity. Id. at *5-6; see also, Chayoon v. Chao, 355 F.3d 141, 143 (2d Cir. 2004) (Plaintiff 

"cannot circumvent tribal immunity by merely naming officers or employees of the Tribe 

when the complaint concerns actions taken in defendants' official or representative 
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capacities and the complaint does not allege they acted outside the scope of their 

authority."). 

Here, the allegations of the Complaint itself make clear that defendants were 

alleged to be acting only in their official tribal capacities when representations were made 

and the agreements were signed. For example, plaintiffs' description of defendants relates 

to their official roles at DMM, stating: 

Cox was CEO of both Susanville Indian Rancheria Corporation 
("SIRCO"), a tribal business holding company on the Susanville 
Indian Rancheria, and Diamond Mountain Manufacturing 
Company ("DMM"), a federally licensed tobacco manufacturing 
company created by Cox on behalf of SIRCO and owned by SIRCO. 
Comp.~ 18. 

Dixon was President of both SIRCO and DMM. Comp.~ 19. 

Robles was Secretary of both SIR.CO and DMM. Comp. ~ 20. 

When describing Defendants' actions, the Complaint repeatedly and 

undeniably confirms that each were acting in their "official capacities," stating: 

Cox, as CEO of SIRCO and DMM, assured Heron and Sanden that 
tribal sovereign immunity related to any contracts that would be, 
and were, entered into by SIRCO or its companies, and that such 
immunity would, in fact, be waived. Comp. ~ 29. 

Dixon, as President of SIRCO and DMM, assured Heron and 
Sanden that tribal sovereign immunity related to any contracts that 
would be, and were, entered into by SIRCO or its companies, and 
that such immunity would, in fact, be waived. Comp.~ 30. 

Robles, as Secretary of SIRCO and DMM, assured Heron and 
Sanden that tribal sovereign immunity related to any contracts that 
would be, and were, entered into by SIRCO or its companies, and 
that such immunity would, in fact, be waived. Comp. ~ 31. 
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There is nothing in the Complaint alleging that defendants performed any of 

the alleged actions in their individual capacities: everything they allegedly did was 

performed in their roles as DMM officers - only in their official capacities. See also, Comp. 

~ 40 ("Cox signed the Tobacco Deal Contracts for DMM."). Thus, this action should be 

dismissed on grounds that the individual officers of DMM, are also protected by tribal 

sovereign immunity. 

POINT II 

THIS ACTION SHOULD BE DISMISSED FOR FAILURE TO 
JOIN DMM - A REQUIRED PARTY WITHOUT WHOM THIS 
ACTION SHOULD NOT PROCEED. 

Should the Court determine there to be subject matter jurisdiction, which 

there is not, this action should still be dismissed for failure to join DMM, a required party. 

Rule 19 "sets forth a two-step test for determining whether the court must dismiss an action 

for failure to join an indispensable party." Visi6n en Analisis y Estrategia, S.A. v. Andersen, 

662 Fed. Appx. 29, 31-32 (2d Cir. 2016) (quoting Viacom Intern., Inc. v. Kearney, 212 F.3d 

721, 724 (2d Cir. 2000)). "First, the court must determine whether an absent party belongs 

in the suit, i.e., whether the party qualifies as a 'necessary' party under Rule l 9(a)." Vision 

at 31. Second, if "the court makes a threshold determination that a party is necessary under 

Rule l 9(a), and if, as here, joinder of the absent party is not feasible for 
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jurisdictional ... reasons, the court must ... determine whether the party is 'indispensable'" 

under Rule 19(b)." ~at 31-32 (ellipses in original) (quoting Viacom, 212 F.3d at 725). 4 

A. DMM Is A Required Party Under Rule 19(a). 

As for the first part of the test, whether an absent party qualifies as a "required" 

party under Rule l 9(a), an absent party must be joined as a party if, "in the person's absence, 

the court cannot accord complete relief among existing parties." Rule l 9(a)(l ). "[N]o 

procedural principle is more deeply imbedded in the common law than that, in an action to 

set aside a lease or a contract, all parties who may be affected by the determination of the 

action are indispensable." Niagara Mohawk Power Corp. v. Tonawanda Band of Seneca 

Indians, 862 F.Supp. 995, 1004 (W.D.N.Y. 1994) (quoting Fluent v. Salamanca Indian Lease 

Auth., 928 F.2d 542, 548 (2d Cir. 1991)). "It is well-established that a party to a contract 

which is the subject of the litigation is considered a necessary party." See, e.g., Ryan v. 

Volpone Stamp Co., 107 F.Supp.2d 369, 387 (S.D.N.Y.2000); see also, Global Discount 

Travel Servs., LLC v. Trans World Airlines, Inc., 960 F.Supp. 701, 707-08 (S.D.N.Y.1997) 

(Sotomayor, D.J.) ("As a direct party to the contract which is under dispute, Karabu is a 

necessary party to this litigation for at least three reasons articulated under" [Rule] 19(a)); 

Kawahara Enter., Inc. v. Mitsubishi Elec. Corp., 96 Civ. 9631, 1997 WL 589011 at *3 

4 Rule 19 was extensively amended in 1966 in an attempt to overcome inadequacies under 
the former rule. See generally 3AJ. Moore,~ 19.01 [5.2]. The term "indispensable party" is 
no longer used. If a party is needed for a just adjudication under Rule l 9(a) a court must 
undertake the pragmatic analysis contemplated by Rule l 9(b) before deciding whether an 
action should be dismissed. See Provident Tradesmens Bank & Trust Co. v. Patterson, 390 
U.S. 102 (1968). 
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(S.D.N.Y. Sept.22, 1997) (parties to contract were necessary parties to breach of contract 

action); Ragan Henry Broad. Group, Inc. v. Hughes, No. 91-CV-6157, 1992 WL 151308 at 

*2 (E.D.Pa. June 19, 1992) ("Generally, where rights sued upon arise from a contract, all 

parties thereto must be joined."). 

Here, as a result of the Arbitration Decision upholding DMM's sovereign 

immunity, DMM is not a party to this action, and plaintiffs have not asserted any cause of 

action for breach of contract. However, the Complaint makes clear that the Tobacco Deal 

Contracts are at the heart of this matter. Comp.~~ 55- 64. The entirety of plaintiffs' claim 

for damages against the individual defendants rests on their ability (or non-ability) to prove 

that DMM breached the agreements, and that because of defendants' alleged fraudulent 

representations plaintiffs are precluded from collecting against DMM, and therefore should 

be able to collect from the individual defendants. Id. However, never has it been proven that 

DMM did in fact breach the agreements. That issue was never reached (or even argued) at 

the arbitration, which was dismissed onjurisdictional grounds. Martingale Dec. Exh. "D." 

Thus, without DMM, the individual defendants, who were not obligated under the 

agreements whatsoever, would be forced to defend against plaintiffs breach of contract 

allegations against DMM. 

Further, under l 9(a)(2), a party is considered "required" 

if it has an "interest relating to the subject of the action and [was] so situated that the 

disposition of the action in [its] absence may ... as a practical matter [have] impair[ed] or 

impede[d][its] ability to protect that interest." Seneca Nation of Indians v. State of N.Y., 

383 F.3d 45, 48 (2d Cir. 2004); Rule l 9(a)(l)(B)(i). As the contracting party, DMM is the 
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real party to this dispute. Plaintiffs are well-aware of the central role of DMM, as indicated 

in the Complaint and the initial arbitration brought by ACE. But, because plaintiffs failed 

to apply their own common knowledge as Indian owned entities, and failed to conduct basic 

due diligence when drafting and consummating the agreements, plaintiffs are left no option 

but to urge the Court to allow them to try their contract claim not against the contracting 

party, but against the officers of that party, in the guise of tort claims. Without being a party 

to this action, DMM is powerless to assert and protect the rights it has that may be impaired 

or impeded as a result of the case's outcome. "As a practical matter," it is DMM that entered 

into the agreements at issue, was entitled to performance under the agreements, and was 

entitled to terminate the agreements for nonperformance. And, it is DMM's interest that 

would "as a practical matter" be affected by the suit. See Greater Miami Baseball Club Ltd. 

P'ship v. Selig, 171 F.R.D. 73, 76 (S.D.N.Y. 1997). 

The decision in World Touch Gaming, Inc. v. Massena Mgmt., LLC, 117 F. 

Supp.2d 271 (N.D.N.Y. 2000) is instructive and on point. There, the plaintiff, a seller and 

lessor of casino gaming equipment, sued an Indian tribe, its wholly owned casino, and the 

casino management company that signed a contract as agent for the casino, for breach of 

contract. The tribe and the casino moved to dismiss the complaint pursuant to Rule 12(b)(l) 

on grounds of tribal sovereign immunity. In opposition, the plaintiff cited to, inter alia, an 

explicit waiver of that sovereign immunity, drafted into the contract between plaintiff and 

the casino, and signed on behalf of the casino by the senior vice president of defendant 

management company. The court rejected the plaintiffs argument, reasoning, as the 

arbitrator similarly did in ACE's arbitration against DMM, as follows: 

10 
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Id. at 276. 

As a sophisticated distributor of gaming equipment that frequently 
deals with Indian gaming enterprises, [plaintiff] should have been 
careful to assure that either the Management Company had express 
authority of the Tribe to waive sovereign immunity, or that the Tribe 
itself expressly waived sovereign immunity with respect to the 
[agreements]. [Plaintiff] is not a novice in matters relating to Indian 
gaming enterprises and Indian sovereign immunity, and cannot 
now rely upon naivete ... " 

Thus, the action was dismissed as against the tribe and casino despite the 

written waiver of immunity in the contract. This left only the management company as a 

defendant in the matter, which moved to dismiss the complaint, arguing that "the Tribe and 

the Casino are indispensable parties under [FRCP] 19(b)." Id. In agreeing with the 

management company, and dismissing the action as against it, the court held: 

Id. at 277. 

The basis for this action is the Lease and Sales Agreements between 
World Touch and the Casino. The Management Company was not 
a party to the agreements, as Walter Horn signed merely as the 
agent of the Casino. Moreover, it was the Casino, not the 
Management Company, that allegedly breached the agreements 
and defaulted on the required payments and purchases. 
Accordingly, based upon a review of the record in this matter, a 
consideration of the requirements set forth in Fed.R.Civ.P. 19(b), 
and plaintiffs failure to oppose dismissal under Rule l 9(b), it is 
determined that the Tribe and the Casino are indispensable parties 
and in equity and good conscience the action should not proceed 
with the Management Company as the sole remaining defendant. 
Thus, the action is dismissed as against the Management Company. 

Here, because the plaintiffs concede in their complaint, and it was held in the 

arbitration action, that DMM is protected by sovereign immunity, the result should be the 

same as in World Touch Gaming. The Complaint makes clear that plaintiffs' claim for 

damages stems from DMM's alleged breach of contract (see, e.g., Comp. ~55) - not 

11 
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defendants' - and thus DMM is a necessary party. See also, Town of Huntington v. Arn. 

Mfrs. Mut. Ins. Co., 267 F.R.D. 449, 453 (E.D.N.Y. 2010) (Principal named on construction 

performance surety bonds was necessary party in town's action against surety, alleging 

breach of bonds and breach of state court settlement agreement between principal and town 

only - not surety - and principal's alleged breach of settlement agreement was issue 

alleged in the complaint); Kermanshah v. Kermanshah, 2010 WL 1904135, at *3 (S.D.N.Y. 

2010) ("It is well established that a party to a contract which is the subject of the litigation is 

considered a necessary party."). Because complete relief cannot be granted in the absence 

of DMM as the contracting party, DMM is a required party in this case. 

B. Because DMM Cannot be Joined Under Fed. R. Civ. P. 19(b), in Equity and 
Good Conscience the Case Should be Dismissed. 

Rule l 9(b) enumerates four factors which must be weighed by the Court when 

determining "whether, in equity and good conscience, the action should proceed among the 

existing parties or should be dismissed." See generally, Rule 19(b). However, [i]t has been 

held that when an indispensable party is immune from suit, 'there is very little room for 

balancing of other factors' set out in Rule l 9(b ), because immunity may be viewed as one of 

those interests 'compelling by themselves."' Fluent v. Salamanca Indian Lease Auth., 928 

F.2d 542, 548 (2d Cir. 1991) (internal citations omitted); Enterp. Mgmt. Consultants, Inc. 

v. U.S. ex rel. Hodel, 883 F.2d 890, 894 (10th Cir.1989) Wichita & Affiliated Tribes of Okla. 

v. Hodel, 788 F.2d 765, 777 n. 13 (D.C.Cir.1986); see Provident Tradesmens Bank & Trust 

Co. v. Patterson, 390 U.S. 102, 119 (1968). Indeed, the Second Circuit was faced with this 

issue in Seneca Nation of Indians v. N .Y., 383 F.3d 45, 48-49 (2d Cir. 2004), and although 

12 
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the Court acknowledged that the Senecas would be left without "an adequate remedy if the 

Thruway easement claim is dismissed for nonjoinder," it concluded that "this factor is 

outweighed by the 'paramount importance' to be accorded to the State's immunity from 

suit." Further, as held in Am. Greyhound Racing, Inc. v. Hull, 305 F.3d 1015, 1025 (9th 

Cir. 2002), a plaintiff being left without a remedy is a "common consequence of sovereign 

immunity, and the tribes' interest in maintaining their sovereign immunity outweighs the 

plaintiffs' interest in litigating their claims." 

Here, plaintiffs concede in their complaint, and it has already been held, that 

DMM is immune from suit (see Martingale Dec. Exh. "D"). Comp. 1f1f 63 - 64. DMM's tribal 

sovereign immunity is "paramount," and thus equity and good conscience weigh in favor of 

dismissal of this action. See again, Fluent, at 548 and Seneca Nation of Indians, at 48-49. 

Even if the Court is to consider the other l 9{b) factors, they too weigh in favor 

of dismissal. For example, one factor asks the Court to consider "the extent to which a 

judgment rendered in the person's absence might prejudice that person or the existing 

parties." Rule l 9(b)(l) (emphasis added). As stated earlier, plaintiffs' damage claims hinge 

upon their ability to prove that DMM breached the Tobacco Deal Contracts. Without DMM 

in the action to defend its position as to whether or not its termination of Plaintiffs was 

justified, or whether it did in fact breach the agreements, the individual defendants will 

certainly be prejudiced. See again, World Touch Gaming, Inc. v. Massena Mgmt., 117 

F.Supp.2d 271, 277 (dismissing action against managing agent of party to an agreement, 

after the contracting party was dismissed on sovereign immunity grounds). For all these 

reasons, equity and good conscience warrant dismissal of the action. 

13 
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POINT III 

SUBJECTING DEFENDANTS TO PERSONAL JURISDICTION 
VIOLATES THE DUE PROCESS CLAUSE OF THE FOURTEETH 
AMENDMENT. 

Should the Court determine that dismissal of this action is not warranted on 

subject matter jurisdiction or necessary party grounds, dismissal should nonetheless be 

granted based upon lack of personal jurisdiction over the individual defendants pursuant to 

FRCP 12(b)(2). It is not subject to genuine dispute that, "[w]hen responding to a Rule 

12(b)(2) motion to dismiss for lack of personal jurisdiction, the plaintiff bears the burden of 

establishing that the court has jurisdiction over the defendant." DiStefano v. Carozzi N. 

Am., Inc., 286 F.3d 81, 84 (2d Cir. 2001). Prior to discovery, a plaintiff can discharge this 

burden by pleading "legally sufficient allegations of jurisdiction, i.e., by making a prima facie 

showing of jurisdiction." Jazini v. Nissan Motor Co., 148 F.3d 181, 184 (2d Cir. 1998) 

(citations omitted). 

"This Court sits in diversity jurisdiction in the state of New York, so it exercises 

personal jurisdiction over the parties in accordance with the law of New York." Hume v. 

Lines, 2016 WL 1031320, *10 (W.D.N.Y. 2016) (citing, DiStefano, at 84). "New York courts 

follow two steps in analyzing personal jurisdiction. First, they determine whether jurisdiction 

lies pursuant to New York state law." Hume, at *10 (citing Nat'l Union Fire Ins. Co. of 

Pittsburgh, PA. v. BP Amoco P.L.C., 319 F. Supp. 2d 352, 357 (S.D.N.Y. 2004)). "Second, 

they determine whether jurisdiction comports with the requirements of federal due 

process." Hume, at * 10. "Only if both of these requirements are met does personal 

jurisdiction exist over a defendant[.]" Id. 

14 
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Here, irrespective of whether the plaintiffs have adequately alleged that 

jurisdiction lies under New York State law through CPLR §§ 301 or 302, a finding of 

jurisdiction does not "comport with the requirements of federal due process." Id.; see also, 

Karabu v. Gitner, 16 F.Supp.2d 319, 323 (S.D.N.Y. 1998); Metro. Life Ins. Co. v. Robertson

Ceco Corp., 84 F.3d 560, 567 (2d Cir. 1996). Due process requires that a defendant have 

"minimum contacts" with the forum state such that the maintenance of the action does not 

offend "traditional notions of fair play and substantial justice." Int'l Shoe Co. v. Wash., 

326 U.S. 310, 316 (1945). "The defendant's activity in the state should be such that it would 

be fair and reasonable to require him to defend himself in the state." Karabu, at 323. 

"The Supreme Court has held that the court must evaluate the following 

factors as part of this "reasonableness" analysis: ( 1) the burden that the exercise of 

jurisdiction will impose on the defendant; (2) the interests of the forum state in adjudicating 

the case; (3) the plaintiffs interest in obtaining convenient and effective relief; (4) the 

interstate judicial system's interest in obtaining the most efficient resolution of the 

controversy; and (5) the shared interest of the states in furthering substantive social 

policies." Metro. Life Ins. Co. at 560) (citing, Asahi Metal Indus. Co., Ltd. v. Superior Court 

of Ca., Solano Cnty., 480 U.S. at 102, 113-14 (1987)). These five factors are known as the 

"Asahi factors." Here, the Ashai factors clearly weigh in favor of finding against personal 

jurisdiction over the defendants. 

First, as to defendants' minimum contacts, all three defendants are individual 

officers of the SIRCO and DMM (which is owned by SIRCO), both corporations being wholly 

owned by the Susanville Indian Rancheria Corporation. Plaintiffs concede that all three 
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defendants reside in California (Comp. 1111 6-8), and all of the allegations in the Complaint 

relate to acts performed in their official capacities. (Comp. 1111 29-31) ("Cox, as CEO, ... " 

(1129)); ("Dixon, as President, ... " (1130)); ("Robles, as Secretary, ... " (11 31)). 

None of the defendants are alleged to own any property in New York, reside 

in New York, have any bank accounts in New York, or have any contacts with New York 

other than being officers of DMM, an entity that contracted with plaintiffs. It appears that 

plaintiffs' entire theory of personal jurisdiction is the allegation that, on behalf of their 

employer DMM, defendant Cox visited plaintiffs' New York facilities three times (Comp. 

1111 24, 27, 34), and defendants Dixon and Robles visited once (Comp. 11 25) - albeit, those 

facilities being on Indian land - and made a singular representation that they were each 

authorized to, and would, waive sovereign immunity on behalf of DMM if an agreement was 

reached. Defendants are not alleged to have any other contacts with New York. 

As to the Ashai factors, a finding of personal jurisdiction in New York would 

impose a severe burden on defendants. DMM and ACE, parties to the only two agreements 

which provided for a waiver of sovereign immunity -the Management Agreement and 

License Agreement (Martingale Dec. Exhs. "A" and "B") - both contain forum selection 

clauses stating that for the purposes of enforcing the agreements, DMM consented to be 

sued in the federal courts in the State of California - not New York.5 Similarly, the 

Manufacturing Agreement specified the use of"Rancheria law," or federal law in the absence 

of "Rancheria law," and the License Agreement specified the use of California Law. See, 

5 Defendants note, as stated in the Martingale Dec., that the arbitration clause in the 
Management Agreement - which was not in the License or Manufacturing 
Agreements - did provide for arbitration in Buffalo, NY, as to DMM. 
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Martingale Dec.,~~ 6(d) and 7(b). The Manufacturing Agreement with SMC contained no 

such clauses; however, nor did it contain a waiver of tribal sovereign immunity. Thus, the 

expectation that SMC could bring an action to recover for damages against DMM was non

existent -which explains why they were not a party to the prior arbitration. See, Exh. "D." 

Further, New York has no interest in adjudicating this matter. As to the 

services to be provided under the Tobacco Deal Contracts, the Manufacturing Agreement 

acknowledged that DMM's business was located at 1119 Lassen Avenue, Herlong, CA 96113, 

and the tobacco products themselves would be exclusively manufactured and sold within 

California. See, Exh. "A," § 2.10. In other words, none of the services to be performed or 

goods to be supplied by plaintiffs had any effect on New York. As to the remaining 

reasonableness factors, they too weigh in favor of a finding against personal jurisdiction in 

New York. 

Thus, not only do defendants not have the requisite "minimum contacts" to 

support a finding of personal jurisdiction in New York, nothing in the dealings between 

plaintiffs and defendants' employer, DMM, creates an inference that jurisdiction in the 

Western District of New York is fair and reasonable. The burden on the Defendants to be 

subjected to personal jurisdiction is severe, and this action should be dismissed for lack of 

personal jurisdiction. 
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POINT IV 

THE FOUR CAUSES OF ACTION IN THE COMPLAINT FAIL 
TO STATE A CAUSE OF ACTION AND SHOULD BE 
DISMISSED, AS A MATTER OF LAW, PURUSANT TO RULE 
12(B)(6). 

The Complaint alleges four causes of action against Defendants: 

( 1) "fraudulent misrepresentation" (~~ 65-79); (2) "fraud in the inducement" (~~ 80-94); 

(3) "breach of implied warranty of authority" (~~ 95-104); and (4) "tortious 

misrepresentation and assurance of payment" (~~ 105-116). Each of these four claims arise 

from the same factual background, and each of these claims seek the same 

damages- $107,328 suffered by ACE and $187,076.81 by SMC as a result of DMM's 

alleged breaches of the Tobacco Deal Contracts. For several reasons, each of these claims 

should be dismissed as a matter of law. 

A. Plaintiffs' First And Second Causes of Action For "Fraud" Should Be 
Dismissed Because Plaintiffs Have Not Adequately Pied "Justifiable 
Reliance." 

"To plead a cause of action for fraud in the inducement or fraudulent 

concealment, plaintiff must allege facts to support the claim that it justifiably relied on the 

alleged misrepresentations." ACA Fin. Guar. Corp. v. Goldman, Sachs & Co., 25 NY.3d 

1043, 1044 (2015) (emphasis added); Kraatz v. USAA Cas. Ins. Co., 2017 WL 876187, *3 

(W.D.N.Y. 2017) ("To state a claim of fraud under New York law, a plaintiff must allege that 

the defendant (1) knowingly, (2) made a statement of material fact, (3) that was false, (4) on 

which the plaintiff justifiably relied, (5) to the plaintiffs injury.) (emphasis added). "Whether a 
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plaintiff has adequately pleaded justifiable reliance can be a proper subject for a motion to 

dismiss." Granite Partners, L.P. v. Bear Stearns & Co. Inc., 58 F.Supp.2d 228, 259 (S.D.N.Y. 

1999); see again, Bank of Am. Corp. v. Lemgruber, 385 F.Supp.2d 200, 230 (S.D.N.Y. 2005) 

(same quote); Oliver Wyman, Inc. v. Eielson, 2016 WL 5339549, *7 (S.D.N.Y. 2016) (same 

quote). 

"The asserted reliance must be found to be justifiable under all the 

circumstances before a complaint can be found to state a cause of action in fraud." Granite 

Partners, at 259. "In assessing the reasonableness of a plaintiffs alleged reliance, courts in 

this Circuit consider the entire context of the transaction, including factors such as its 

complexity and magnitude, the sophistication of the parties, and the content of any 

agreements between them." McBeth v. Porges, 171F.Supp.3d216, 225 (S.D.N.Y. 2016); see 

also, Granite Partners, at 259-60 (citations omitted) ("A party entering into a transaction has 

a duty to conduct an independent appraisal of the risk it is assuming and a duty to investigate 

the nature of its business transactions. Reasonable reliance may be found wanting where 

the plaintiff failed to conduct its own diligent research into the risks or benefits of a 

particular transaction. Sophisticated parties may well be under a duty to make affirmative 

efforts to protect themselves from misrepresentations, and cannot be heard to complain 

when they fail to make diligent inquiries."). "A sophisticated plaintiff cannot establish that 

it entered into an arm's length transaction in justifiable reliance on alleged 

misrepresentations if that plaintiff failed to make use of the means of verification that were 

available to it." Kaye Dentistry, PLLC v. Turchin, 2003 WL 22170607, *5 (S.D.N.Y. 2014). 
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Here, as alleged in the Complaint, and described in the Arbitration Decision 

(Martingale Dec. Exh. "D" ,) plaintiffs are both Indian entities, with ACE being an Indian 

Limited Liability Company, and SMC being an Indian general partnership. Comp. 1111 1, 2; 

Martingale Dec. Exh. "D," p. 1. As held in the Arbitration Decision, as Indian entities, 

"[Plaintiffs are] or should be well aware of the rules which govern waivers of sovereign 

immunity by Indian nations and their entities." Martingale Dec. Exh. "D,'' p. 1. This 

conclusion is consistent with the law regarding ''justifiable reliance," holding that the Court 

should look to the "entire context of the transaction" as well as the "sophistication of the 

parties," when determining whether the asserted reliance is justified under all the 

circumstances and plaintiffs have stated a cause of action. McBeth, at 225; see again, World 

Touch Gaming, at 276 (having a sophisticated knowledge of Indian sovereign immunity 

defeats a claim of "naivete."). It was incumbent on plaintiffs to verify DMM's alleged waiver 

of tribal sovereign immunity, by ensuring there was a duly adopted resolution, waiving tribal 

sovereign immunity by DMM's Board of Directors. That would have been a simple task, and 

plaintiffs cannot here claim ignorance of its duty to do so. Martingale Dec. Exh. "D,'' pp., 

pp. 3-4. It is simply untenable for plaintiffs - who were retained by DMM as the experts 

in "establishing a tribally owned tobacco manufacturing business (Comp. 11 22) - to claim 

now that they were justified in their reliance on defendants' alleged oral, or in the case of 

ACE only, written, representations regarding wavier of tribal sovereign immunity. 6 At the 

6 Again, the one contract between DMM and SMC - the Manufacturing 
Agreement - contained no written waiver of sovereign immunity. Martingale Dec. Exh. 
"C." Thus, plaintiffs must be claiming to have relied on alleged oral representations only. 
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very minimum, as parties with sophistication in tribal rules, they should have been diligent 

in seeing a duly adopted resolution as part of their due diligence. 

As conceded in the ACE Letter Brief, and in the Complaint, in the arbitration 

action, ACE believed that an adverse finding by the arbitrator would leave ACE "without 

legal recourse" to recover its alleged damages. Martingale Dec., Exh. "F," p. 4; Comp.,~ 64. 

This litigation is a last-ditch effort to avoid those self-imposed consequences, by naming 

officers of DMM individually (albeit, in their official capacity) on claims of fraud, without 

naming DMM, and seeking damages based on alleged breach of contract by DMM. Simply, 

plaintiffs' first and second causes of action fail to state a claim because they have not, and 

cannot, adequately claim ''justifiable reliance," as a matter oflaw. 

B. Plaintiffs' First And Second Causes Of Action For "Fraud" Should Be Dismissed 
Because They Are Duplicative Of A Breach Of Contract Claim, And Plaintiffs 
Cannot Avoid This By Not Pleading Breach Of Contract. 

It is well-settled that only a misrepresentation regarding a present fact may 

give rise to a claim for fraudulent inducement separate and apart from a breach of contract 

claim. See Deerfield Commc'ns Corp. v. Chesebrough-Ponds, Inc., 68 N.Y.2d 954, 956 

(1986); Sabov. Delman, 3 N.Y.2d 155, 161 (1957); First Bank of Ams. v. Motor Car Funding, 

Inc., 257 A.D.2d 287, 292 (1st Dept. 1999); Orix Credit Alliance, Inc. v. R.E. Hable Co., 256 

A.D.2d 114, 115 (1st Dept. 1998); see also, Stewart v. Jackson & Nash, 976 F.2d 86, 88-89 

(2d Cir. 1992). By contrast, a misrepresentation concerning a party's intention not to 

perform its obligations under a contract "is no different from the commonly presumed 

intention either to perform or to pay damages for breach of contract, and should be 

21 

Case 1:19-cv-00160-WMS   Document 17-8   Filed 05/20/19   Page 24 of 28



penalized no more extensively." Great Earth Intern. Franchising Corp. v. Milks Dev., 311 

F.Supp.2d 419, 427 (S.D.N .Y. 2004); see also Rolls-Royce Motor Cars, Inc. v. Schudroff, 929 

F .Su pp. 11 7, 12 3 (S. D. N. Y. l 996) (noting "the slippery distinction between a 

misrepresentation of present fact and a misrepresentation of future intent"). As such, 

"where a fraud claim arises out of the same facts as plaintifPs breach of contract claim, with 

the addition only of an allegation that defendant never intended to perform the precise 

promises spelled out in the contract between the parties, the fraud claim is redundant and 

plaintiffs sole remedy is for breach of contract." Sudul v. Computer Outsourcing Servs., 

868 F.Supp. 59, 62 (S.D.N.Y.1994). 

Here, as to Robles and Dixon, plaintiffs assert one singular factual allegation, 

that they both orally "assured Heron and Sanden that if they entered into a deal that 

sovereign immunity would be waived with regard to the deal." Comp.~ 24 (emphasis added). 

That expression is not a representation of a present fact, but rather of future intent "if they 

entered into a deal." Id. As such, this is not a representation that can be subjected to a 

fraud cause of action. The fact that plaintiffs have failed to name DMM, defendants' 

employer and party to the Tobacco Deal Contracts, as a defendant in a breach of contract 

action - whether due to the prior finding of tribal sovereign immunity, or 

otherwise - should not render the individual defendants liable, for what can only be 

properly pied as a breach of contract. These claims are duplicative and should be dismissed. 

Similarly, the assertion that Cox made the same oral representation of future 

intent - not present fact - on two alleged occasions (Comp. ~~ 25, 26), and was signatory 

to the DMM Tobacco Deal Contracts in her capacity as CEO, does not obviate the fact that 
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this claim too is an improper effort to recover what should have been properly pled as a 

breach of contract action. See again, Sudul, 868 F.Supp. at 62. Thus, plaintiffs' fraud claims 

should be dismissed. 

c. Plaintiffs' First And Second Causes Of Action For "Fraud" Should Be 
Dismissed Because They Are Not Pied with Particularity. 

Federal Rule of Civil Procedure 9(b) establishes a heightened pleading 

standard for fraud claims. "In alleging fraud or mistake, a party must state with particularity 

the circumstances constituting fraud or mistake. Malice, intent, knowledge, and other 

conditions of a person's mind may be alleged generally." FRCP 9(b). The court in Berman 

v. Rotterman, 2011 WL 2149431, *3 (W.D.N.Y. 2011) aptly described the pleading 

requirements for a cause of action based in fraud, as follows: 

A complaint of fraud satisfies Rule 9(b) if it sets forth who made the 
fraudulent statements, the dates and places at which the alleged 
fraudulent statements were made, the manner in which the 
statements were false and upon which statements plaintiffs relied. 
Plaintiffs need not, at this stage, plead scienter with great specificity, 
and conclusory allegations of scienter are adequate where a 
complaint provides a minimal factual basis that gives rise to a strong 
inference of fraudulent intent. This "strong inference" may be 
demonstrated by showing that defendants had a motive and 
opportunity to commit fraud or strong circumstantial evidence of 
conscious misbehavior. When assessing the specificity of a fraud 
complaint, the reviewing court should read the complaint liberally, 
drawing all inferences in favor of the non-moving party. 

Id. (citing, M & T Mortg. Corp. v. Miller, 323 F.Supp.2d 405, 412 (E.D.N.Y.2004)). 

Here, the alleged fraudulent misrepresentation is that defendants "assured 

Heron and Sanden that tribal sovereign immunity related to any contracts that would be, 

and were, entered into by SIRCO or its companies, and that such immunity would, in fact, 
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be waived" (Comp. ,m 29-31), but that when ACE commenced an arbitration against DMM 

for breach of the Management Agreement, DMM argued, successfully, that it was protected 

by sovereign immunity. These conclusory allegations regarding the defendants' statements, 

in particular without any allegations regarding the individuals defendants intent, do not 

meet these heightened pleading standards. 

D. Plaintiffs' Third And Fourth Cause of Action Claim For Breach Of An 
Implied Warranty Of Authority And Tortious Misrepresentation And 
Assurance Of Payment Should Be Dismissed. 

"Under the doctrine of implied warranty of authority ... an agent who 

purports to enter into a contract on behalf of his principal without authority to do so 

becomes personally liable to the aggrieved party for damages, including the loss of the 

benefit expected from performance. See In re Dreier LLP, 462 B.R. 474, 486 (Bkrpt. Ct. 

S.D.N.Y. 2011) citing DePetris & Bachrach, LLP v. Srour, 71A.D.3d460, 462 (1st Dept. 

2010). As with any claim for reliance upon an "implied warranty" plaintiffs must 

demonstrate that they were justified in their reliance thereon. See, e.g., B.C.F. Oil Refining, 

Inc. v. Consolidated Edison Co. of N.Y., Inc., 982 F. Supp. 302, 309 (2d Cir. 1997) (In 

applying requirement that reliance on "implied warranty of fitness for a particular use" be 

'justified," the court stated that plaintiff "could not have relied, as a matter of law, and it 

certainly could not have justifiably relied as a matter oflaw, on [defendant's] affirmations."); 

Rensselaer Polytechnic Inst. v. Varian, Inc., 340 Fed. Appx. 747, 749-750 (2d Cir. 2009 

(upholding dismissal of implied warranty claim for failure to establish justifiable reliance.); 

Oden v. Boston Scientific Corp., 330 F.Supp.3d 877, 896 (E.D.N.Y. 2018) (same). 
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Similarly, "under the doctrine of tortious misrepresentation and assurances of 

payment, if the person who falsely claims to have power to bind another knows that the 

claim is untrue, the person has made a fraudulent misrepresentation and is subject to 

liability to those who, justifiably relying on the representation, suffer a loss as a consequence." 

DePetris & Bachrach, LLP v. Srour, 71A.D.3d460, 462 (1st Dept. 2010). 

Both claims naturally require that Plaintiffs be justified in their reliance upon 

any alleged misrepresentations - either of warranty, or assurance of payment. As 

demonstrated, plaintiffs were not justified in their reliance on the alleged representations 

made by Defendants. See, Point IV(A), supra. Thus, these claims too should be dismissed. 

CONCLUSION 

For all the foregoing reasons, it is respectfully requested that defendants' 

motion to dismiss be granted, together with such other and further relief as the Court deems 

just and proper. 

Dated: May 20, 2019 
Melville, New York 
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