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AMERICAN ARBITRATION ASSOCIATION 
COMMERCIAL ARBITRATION TRIBUNAL 

In The Matter of the Arbitration between: 

ALLEGANY CAPITAL ENTERPRISES, LLC, hereinafter referred to as "CLAIMANT" 

-and-

DIAMOND MOUNTAIN MANUFACTURING, LLC, hereinafter referred to as "RE
SPONDENT" 

CASE NUMBER: 01-17-0000-7538 

ORDER ON MOTION &FINALAWARD 

I have before me RESPONDENT'S Motion To Dismiss and CLAIMANT'S opposition 
thereto. Having reviewed the submissions together with the additional submissions made 
in response to my further inquiry, I find as follows: 

1. CLAIMANT seeks arbitration pursuant to the dispute resolution provision con
tained in § 14.3 of a Management Agreement entered into and made operative on 
February 1, 2016 between it and RESPONDENT ("Management Agreement"). 

2. RESPONDENT is wholly owned by the Susanville Indian Rancheria Corporation. 
As such, it enjoys sovereign immunity under federal law. 

3. Likewise, CLAIMANT is an Indian owned limited liability company and its mem
bers own a separate entity which is a 100% Indian owned partnership. By reason of 
this, it is clear to me that CLAIMANT is or should be well aware of the rules which 
govern waivers of sovereign immunity by Indian nations and their entities. 

4. RESPONDENT has appeared before me without waiving any of its immunity or 
other rights and solely for the purpose of arguing that this matter should be dis-
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missed because RESPONDENT has not effectively waived its sovereign immunity 
in spite of the language of§ 14.3 of the Management Agreement. 

5. Federal law on this subject is fairly clear. The United States Supreme Court has, 
over the years, imposed two basic requirements which must be met before can be 
found that an Indian nation or its entity has effectively waived sovereign immunity. 
A waiver of sovereign immunity by a tribe cannot be implied. It must be unequivo
cally expressed. Santa Clara Pueblo v. Martinez, 436 US 49, 58 (1978). In addition, 
a waiver of sovereign immunity must be clear. C e'::I L Enterprises, Inc. v. Citizen 
BandPotawatomiindian Tribe of Oklahoma, 121 S Ct.1589 (2001). 

6. Lower federal courts have expanded on these two requirements by ruling that 
waivers of sovereign immunity are strictly construed in favor of the sovereign. Ra

may Constr Co. v. Apache Tribe Of Mescalero Reservation, 673 F 2d 315, 320 (10th 
Cir.1982). 

7. State courts have also noted that because a waiver of sovereign immunity is alto
gether voluntary on the part of a tribe, the tribe may prescribe the terms and con
ditions under which it consents to be sued. Big Valley Band of Pomo Indians v. Su
perior Court, 133 Cal. App. 4th l185 (2005). 

Waiver Facts In This Case 

1. The Constitution of the Susanville Indian Rancheria ( 2005) states that the author
ity to waive the tribe's sovereign immunity from suit is vested in the General 
Council. Article VI, § 1 ( d). 

2. In 2015, the RESPONDENT was formed pursuant to Limited Liability Company 
Articles of Organization filed with the Office of the Tribal Secretary of the Susan
ville Indian Rancheria on December ll, 2015. The Articles of Organization con
tain a limited waiver of sovereign immunity "for all matters relating to SBA's pro
grams including, but not limited to, 8(a) program participation, loans, and con
tract performance." The waiver document specifically states that it is not intended 
to, nor shall it be construed to, waive the immunity of RESPONDENT for any 
other purposes not specifically mentioned therein. 

3. RESPONDENT'S Articles of Operation, which predate the Articles of Organiza
tion noted above, are what most would identify as the operating agreement of the 
RESPONDENT. That document contains a verbatim restatement of the limited 
waiver of sovereign immunity filed with the Articles of Organization at §10.11. 
The only other mention of sovereign immunity in the Articles of Operation is in 
§7.l (x) of the document which states that even though the Managers are author-
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ized to conduct the business and affairs of RESPONDENT, they are explicitly not 
empowered to waive the RESPONDENT'S sovereign immunity; something 
which may only be accomplished by a duly adopted resolution of the Board which 
sets forth the scope, terms and conditions of any such waiver. The word "Board" is 
defined in section 1.1 d of the Articles of Operation as meaning the Board Of Di
rectors, a body which is other than the Managers. This distinction is confirmed by 
the context of the language in §7.1. 

4. The Management Agreement was authorized and approved by a resolution of the 
Board of Managers including approving the form of agreement. That resolution al
so approved the appointment of CLAIMANT as the RESPONDENT'S General 
Manager. Resolution No. DMM-04-2016. 

S. In response to an inquiry from me, both parties have stated that the Management 
Agreement was not entered into pursuant to, as part of or in connection with a 
Small Business Administration authorized, sponsored or funded program pursuant 
to Part 124 of Title 13 of the Code of Federal Regulations. To wit, the Manage
ment Agreement has nothing to do with SBA activities. 

Application of the Sovereign Immunity Waiver 

1. When the RESPONDENT was formed the tribe properly executed and included a 
limited sovereign immunity waiver in its formative documents. That waiver was 
explicitly limited to SBA related activities. This agreement is not related to SBA ac
tivities. As a result, the waiver included in the formative documents does not apply 
to this agreement. 

2. Because of the terms of the Articles of Operation, the only other way an effective 
waiver of sovereign immunity could be made is by a duly adopted resolution of the 
Board of Directors which sets forth the scope, terms and conditions of any such 
waiver. 

3. The only resolution presented to me with regard to the Management Agreement is 
a resolution of the Board of Managers, a group which is explicitly not authorized to 
waive sovereign immunity. 

4. A waiver of sovereign immunity by a tribe cannot be implied, is strictly construed 
in favor of the sovereign and is subject to the imposition of terms and conditions 
by the sovereign. Even though the waiver of sovereignty in the Management 
Agreement meets the requirement that a waiver of sovereign immunity be clear, it 
does not meet the requirement that the waiver of sovereign immunity be unequiv
ocally expressed. This is because the waiver of sovereign immunity in the Man-
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agement Agreement is not related to an SBA program (which would make it effec
tive because of the limited waiver of sovereign immunity in the formative docu
ments of RESPONDENT) and was not authorized by a resolution of the Board of 
Directors. 

5. The only way to arrive at a decision that the waiver of sovereign immunity in the 
Management Agreement is effective is either to say that the Board of Managers in 
this context had apparent authority or that the context requires that the authority 
be implied; both of which are prohibited by applicable law. 

In consideration of the above, I hereby ORDER & FINALLY AWARD that: 

1. Due to the lack of an effective waiver of sovereign immunity, any arbitrator ap
pointed under the current circumstances pursuant to the dispute resolution provi
sion of the Management Agreement has no authority to hear or decide this matter 
and that the matter be, and hereby is DISMISSED. 

2. The Administrative fees and expenses of the American Arbitration Association to
taling $4,000.00 are to be borne equally. The compensation and expenses of Arbi
trator totaling $1,645.00 are to be borne equally. Therefore, Diamond Mountain 
Manufacturing, LLC is ordered to pay Allegany Capital Enterprises, LLC 
$2,822.50. 

Dated: May 12, 2017 
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