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I.  INTRODUCTION 

Respondent, specially appearing, filed a Motion to Quash Service of 

Process and Motion to Dismiss, or in the alternative Demurrer to Plaintiffs’ 

Complaint on the grounds that the Court lacks subject matter jurisdiction 

because Defendant, a federally recognized Indian tribe, is immune from 

suit.  1 Appellants’ Appendix (“AA”) 18.  The Superior Court granted 

Respondent’s motion, and Appellants appealed.  Respondent, the Cher-Ae 

Heights Indian Community of the Trinidad Rancheria (“Tribe”), appears 

specially to respond to Appellants’ Opening Brief.  As set forth herein, this 

Court should uphold the lower court judgment because the Tribe enjoys 

sovereign immunity from unconsented suit unless the Tribe has expressly 

waived its sovereign immunity or Congress has unequivocally abrogated 

the Tribe’s sovereign immunity, and Appellants have alleged neither.  

Appellants instead argue that the Tribe’s sovereign immunity is subject to 

an exception, referred to as the “immovable property exception,” which has 

never been applied by a federal court to limit tribal sovereign immunity and 

which would, in this case, conflict with congressional policy reflected in 

several federal laws and Congress’s plenary and exclusive authority over 

Indian affairs, including issues of tribal sovereign immunity.   

In addition, this case should be dismissed because Appellants fail to 

state a claim upon which relief may be granted (or in the alternative for lack 

of subject matter jurisdiction).  Appellants lack a basis for relief because 

their action to quiet title to an alleged public easement based on pure 

speculation that, in the event the United States take title to the land to hold 

in trust for benefit of the Tribe, the Tribe might deny the public’s 

recreational use of the property is preempted by federal law, namely the 

Indian Reorganization Act (25 U.S.C. § 5101, et seq.) (IRA) and the 

Coastal Zone Management Act (16 U.S.C. § 1451, et seq.) (CZMA).     
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II.  STATEMENT OF THE CASE 

In 2000, the Cher-Ae Heights Indian Community of the Trinidad 

Rancheria (“Tribe”) exercised its governmental authority to supplement its 

homelands by acquiring approximately ten acres of real property on 

Trinidad Harbor (“Harbor Property”), which includes among other things 

the Trinidad Pier and a parking lot.  See Compl. 1 AA 8.  The Tribe’s 

Harbor Property is located within a mile of the Tribe’s reservation, the 

Trinidad Rancheria, which consists of approximately 46 acres located 

partially on the Pacific coast.   

The Tribe owns and operates the Trinidad pier and leases tidelands 

from the City of Trinidad (“City”) for the pier and boat moorings, and it 

maintains a parking lot for persons visiting the pier and other facilities.  As 

noted in the Tribe’s Memorandum of Points and Authorities in Support of 

the Motion to Quash, Appellants introduced evidence related to the legal 

description of the property and allege a need to quiet title in an alleged 

implied easement, but have not included evidence of recorded easements 

granted by the Tribe to provide for public ingress and egress across the 

Tribe’s Harbor Property for recreational purposes.1  1 AA 27.  In addition 

and in accordance with its agreement with the U.S. Department of 

Transportation, the Tribe placed the Trinidad Harbor pier on the National 

Tribal Transportation Facility Inventory, which requires the facility to 

remain open and available for public use as required by 23 U.S.C. § 

101(a)(31).  See 25 C.F.R. § 170.114; see also Coastal Commission 

Adopted Staff Report for BIA Consistency Determination CD-0006-18 

(“Commission Report”) at 11, Ex. C to Resp’t’s Req. for Judicial Notice.  

                                                           
1 Because the Tribe is appearing specially for purposes of asserting its 
immunity, the Tribe did not provide such documents in its motion 
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The Harbor Property consists of numerous parcels, several of which are 

bounded by the high water line.  See Compl. Ex A, 1 AA 12-17. 

As a means of establishing a sustainable homeland, and facilitating 

the Tribe’s self-determination and economic development, the Tribe 

exercised its rights under the IRA, 25 U.S.C. § 5108, by acquiring the 

Harbor Property and submitting an application to the Secretary of the 

Interior requesting that the United States take title to the land in trust for the 

benefit of the Tribe.  Appellants make no allegation that the Tribe, since 

acquiring the land in 2000, has denied the public access the Tribe’s Harbor 

Property, but instead speculate that the rights of the public to use the 

Harbor Property may be lost forever if the land is taken into trust. See 1 AA 

8.  Appellants “were motivated to file their quiet title action because of the 

threat of transfer of the subject property into ‘federal trust status’ . . . .”  

Opening Br. 9.  Thus, Appellants’ lawsuit was intended to and would 

directly interfere with or frustrate the Tribe’s right to have off-reservation 

fee lands taken into trust under federal law in accordance with the 

comprehensive federal regulatory process for review and action on that 

request. 

 As part of the fee to trust review process, and pursuant to the 

CZMA, the Bureau of Indian Affairs (BIA) submitted a determination to 

the California Coastal Commission stating the BIA’s determination that the 

proposed fee to trust acquisition is consistent with the California Coastal 

Act (“consistency determination”).  After a lengthy notice period, and 

active fact-finding and public comment, the Coastal Commission concurred 

with the BIA’s consistency determination.  See Ex. B to Resp’t’s Req. for 

Judicial Notice.   

III.  SUMMARY OF ARGUMENT 

      The Tribe enjoys sovereign immunity as a federally recognized tribe, 

and Appellants have not alleged that the Tribe has consented to this lawsuit 
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or that Congress has abrogated the Tribe’s sovereign immunity for the 

purposes of this lawsuit.  Contrary to well-established and controlling 

federal case law, Appellants ask this Court to carve out a new exception 

(the immovable property exception) to tribal sovereign immunity, basing 

their argument on inapplicable or disapproved case law and opinions 

without citing a single federal court decision applying the foregoing 

exception to tribal sovereign immunity.  Tribal sovereign immunity is 

strictly a matter of federal law subject to the plenary and exclusive 

authority of Congress, which states or their courts lack authority to 

diminish.   

Because the Tribe raised sovereign immunity and there is no 

allegation that the Tribe waived its immunity, Appellants have the burden 

to establish that this Court has jurisdiction to hear this matter.  Appellants 

clearly have failed to satisfy this burden.  In addition, Appellants fail to 

allege any claim that they or the public have suffered any harm, relying 

instead on their speculation that the Tribe might deny public access should 

the Secretary approve the trust acquisition.  Moreover, their action to quiet 

title in an alleged implied public easement conflicts with the congressional 

purpose and implementation of the IRA and the extensive statutory and 

regulatory framework established in the CZMA to balance federal and state 

interests in reviewing to proposed federal actions that may affect the coastal 

zone.  Because the cause of action is preempted in the case, Appellants fail 

to state a claim upon which relief may be granted.     

In Appellants’ Summary of Argument, they state that there are three 

main premises to their position.  Opening. Br. 13.  As set forth below, the 

Tribe’s general response to Appellants’ three premises is that they fail to 

meet their burden to establish that this Court has jurisdiction.  Specifically, 

the Tribe’s response to each of Appellants’ premises is: (1) Although tribal 

sovereign immunity arises out of common law, it is shaped by a number of 
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constitutional factors, by Congress’s plenary power over Indian affairs, 

including tribal sovereign immunity, and by the unique trust relationship 

between the United States and Indian tribes; (2) the Supreme Court has 

repeatedly deferred to Congress on matters of tribal sovereign immunity, 

which is particularly important because Appellants’ lawsuit would interfere 

with federal laws providing a federal regulatory process for tribes to 

supplement their reservation lands through the acquisition of fee lands 

located off reservation; and (3) this case, in which only speculative harm 

has been alleged and the public’s interest is protected by state, local, and 

federal agencies, does not present grounds for deviating from the doctrine 

of stare decisis.    

IV.  ARGUMENT 

A. The Court Lacks Jurisdiction over this Case Because the Tribe 
Enjoys Sovereign Immunity from Suit Which the Tribe Has Not 
Waived and Congress Has Not Abrogated. 

1. The Trinidad Rancheria Possesses Immunity from Suit as a 
Sovereign Indian Tribe. 

“When the [United States] Constitution was ratified, it was well 

established in English law that the Crown could not be sued without 

consent in its own courts.”  Alden v. Maine (1999) 527 U.S. 706, 715; 

Michigan v. Bay Mills Indian Cmty. (2014) 572 U.S. 782, 788-89 (“It is 

‘inherent in the nature of sovereignty not to be amenable’ to suit without 

consent”) (quoting The Federalist No. 81, p. 511 (B. Wright ed. 1961) (A. 

Hamilton)).  Indian tribes have long been recognized as possessing the 

common law immunity from suit traditionally enjoyed by sovereign 

powers.  Turner v. United States (1919) 248 U.S. 354, 357-58; United 

States v. U.S. Fidelity & Guaranty Co. (1940) 309 U.S. 506, 512-513; 

Puyallup Tribe, Inc. v. Dep’t of Game of Wash. (1977) 433 U.S. 165, 172-

173; Bay Mills, 572 U.S. at 788.  “Indian tribes are ‘domestic dependent 

nations’ that exercise inherent sovereign authority over their members and 
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territories.”  Ameriloan v. Super. Ct. (2008) 169 Cal.App.4th 81, 89 

(quoting Okla. Tax Comm’n v. Citizen Band Potawatomi Indian Tribe of 

Okla. (1991) 498 U.S. 505, 509).  “The common law sovereign immunity 

possessed by the Tribe is a necessary corollary to Indian sovereignty and 

self-governance.”  Three Affiliated Tribes of Fort Berthold Reservation v. 

Wold Eng’g (1986) 476 U.S. 877, 890.  The United States recognizes 

Indian tribes as sovereigns, thus recognizes and respects tribal sovereign 

immunity.  

“An Indian tribe’s sovereign nation status confers an absolute 

immunity from suit in federal or state court, absent an express waiver of that 

immunity or congressional authorization to sue.”  Ameriloan, 169 

Cal.App.4th at 89 (citing Kiowa Tribe of Okla. v. Mfg. Techs., Inc. (1998) 

523 U.S. 751, 754) (emphasis added).  Tribal sovereign immunity confers 

not only immunity from liability, but immunity from suit.  Great W. 

Casinos v. Morongo Band of Mission Indians (1999) 74 Cal.App.4th 1407, 

1418.  “Absent an effective waiver or consent, it is settled that a state court 

may not exercise jurisdiction over a recognized Indian tribe.”  Puyallup 

Tribe, 433 U.S. at 172.  Further, “[o]n a [tribe’s] motion invoking sovereign 

immunity to dismiss for lack of subject matter jurisdiction, the plaintiff 

bears the burden of proving by a preponderance of evidence that 

jurisdiction exists.”2  Lawrence v. Barona Valley Ranch Resort & Casino 

                                                           
2 Although California courts have not always ruled that tribal sovereign 
immunity is a bar to subject matter jurisdiction, the Supreme Court has 
previously cautioned that state-law “classification of an action as in rem or 
in personam” cannot determine federal rights.  Shaffer v. Heitner (1977) 
433 U.S. 186, 206.  The Supreme Court has characterized the issue of tribal 
sovereign immunity as one of subject matter jurisdiction and not personal 
jurisdiction because sovereign immunity goes beyond concerns about fair 
notice and the burden of defending litigation in an out-of-state forum.  See 
United States v. Alabama (1944) 313 U.S. 274, 282 (1941); see also Bodi v. 
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(2007) 153 Cal.App.4th 1364, 1369; see also Yavapai-Apache Nation v. 

Iipay Nation of Santa Ysabel (2011) 201 Cal.App.4th 190, 206; Findleton v. 

Coyote Valley Band of Pomo Indians (2016) 1 Cal.App.5th 1194, 1205 (“A 

party claiming a tribe has waived its sovereign immunity bears the burden 

of proof on the issue.”). 

The Supreme Court has affirmed that tribal sovereign immunity 

applies to tribal governments in the course of their governance as well as 

their commercial ventures and to conduct or activity both within and 

outside of Indian country.  Bay Mills, 572 U.S. at 790; Kiowa, 523 U.S. at 

754-55, 760.  Nor is tribal sovereign immunity abrogated by the application 

of substantive state law to the Tribe or its activities: “To say substantive 

state laws apply to off-reservation conduct . . . is not to say that a tribe no 

longer enjoys immunity from suit. . . . There is a difference between the 

right to demand compliance with state laws and the means available to 

enforce them.”  Kiowa, 523 U.S. at 755 (citing Okla. Tax Comm'n, 498 U.S. 

at 514).  Further, the Ninth Circuit has held that tribal sovereign immunity 

extends to both declaratory and injunctive claims.  Quinault Indian Nation 

v. Pearson ex rel. Comenout (9th Cir. 2017) 868 F.3d 1093, 1096 (citing 

Imperial Granite Co. v. Pala Band of Mission Indians (9th Cir. 1991) 940 

F.2d 1269, 1271).   

The doctrine of tribal sovereign immunity is also well established in 

California case law, as California courts have consistently looked to federal 

law upholding tribal immunity in guiding their decisions.  See, e.g., 

Lawrence, 153 Cal.App.4th at 1368 (“Under federal law, an Indian tribe is 

a sovereign authority and, as such, has tribal sovereign immunity, not only 

from liability, but also from suit.”).  California courts recognize that the 

                                                           
Shingle Springs Band of Miwok Indians (9th Cir. 2016) 832 F.3d 1011, 
1014-1015. 



19 

“[F]ederal government has ‘plenary and exclusive power’ to deal with 

Indian tribes.”  Ameriloan, 169 Cal.App.4th at 89 (citing Lawrence, 153 

Cal.App.4th at 1368).  Further, the sovereign immunity of federally 

recognized Indian tribes applies to suits arising from tribes’ commercial 

activities, even when they take place off reservation lands.  People ex rel. 

Owen v. Miami Nation Enters. (2016) 2 Cal.5th 222, 235 (citing Bay Mills, 

572 U.S. 782); see also Pink v. Modoc Indian Health Project, Inc. (9th Cir. 

1998) 157 F.3d 1185, 1189; Ameriloan, 169 Cal.App.4th at 93 

(“[S]overeign immunity is not a discretionary doctrine that may be applied 

as a remedy depending on the equities of a given situation. . . . Rather, it 

presents a pure jurisdictional question.”) (internal citations and quotations 

omitted). 

Appellants correctly name the Tribe as the defendant and admit that 

their requested relief would run against the Tribe.  See Compl. 1 AA 8.  

Because the remedy sought in this case would operate against the Tribe, the 

Tribe is the real party in interest as a matter of federal law.  Lewis v. Clarke 

(2017) 137 S. Ct. 1285, 1290-91.  The Trinidad Rancheria is a federally 

recognized Indian tribe, see Indian Tribal Entities Recognized by and 

Eligible to Receive Services from the United States Bureau of Indian 

Affairs, (Jan. 30, 2020) 85 Fed. Reg. 5462, 5463, and Appellants 

themselves acknowledge that the Tribe “is a federally recognized Indian 

tribe.”  Compl. 1 AA 7.  As an Indian tribe, the Trinidad Rancheria 

possesses sovereign immunity and is immune from suit without its 

unequivocal expression of consent or congressional authorization, neither 

of which has been alleged as set forth below.  Thus, the Court lacks subject 

matter jurisdiction over this case and should affirm the decision below.   

2. Congress Has Not Abrogated the Sovereign Immunity of the 
Trinidad Rancheria Nor Has the Trinidad Rancheria Waived 
Its Immunity.  
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As set forth above, “an Indian tribe is only subject to suit where 

Congress has authorized the suit or the tribe has waived its immunity.”  Big 

Valley Band of Pomo Indians v. Super. Ct. (2005) 133 Cal.App.4th 1185, 

1191 (citing Kiowa, 523 U.S. at 754) (“As a matter of federal law, an 

Indian tribe is subject to suit only where Congress has authorized the suit or 

the tribe has waived its immunity.”).  As recognized by the courts, “tribal 

sovereign immunity remains intact unless surrendered in express and 

unequivocal terms.”  Great W. Casinos, 74 Cal.App.4th at 1419 (citing Pan 

American Co. v. Sycuan Band of Mission Indians (9th Cir. 1989) 884 F.2d 

416, 419); see also Warburton/Buttner v. Super. Ct. (2002) 103 

Cal.App.4th 1170, 1182 (quoting Santa Clara Pueblo v. Martinez (1978) 

436 U.S. 49, 58) (“It is settled that a waiver of sovereign immunity cannot 

be implied but must be unequivocally expressed.”); Ameriloan, 169 

Cal.App.4th at 94; A.K. Mgmt. Co. v. San Manuel Band (9th Cir. 1986) 789 

F.2d 785, 789; Puyallup Tribe, 433 U.S. at 172 (“Absent an effective 

waiver or consent, it is settled that a state court may not exercise 

jurisdiction over a recognized Indian tribe.”).   

Moreover, while the Supreme Court recognizes congressional power 

to abrogate tribal sovereign immunity, “[t]he baseline position, [the Court 

has] often held, is tribal immunity; and ‘[t]o abrogate [such] immunity, 

Congress must “unequivocally” express that purpose.’”  Bay Mills, 572 

U.S. at 790 (internal citations omitted); see also Santa Clara Pueblo, 436 

U.S. at 58 (any such abrogation “cannot be implied but must be 

unequivocally expressed.”) (internal citations omitted); C & L Enters. v. 

Citizen Band Potawatomi Indian Tribe of Okla. (2001) 532 U.S. 411, 418 

(Citizen Potawatomi).  “That rule of construction reflects an enduring 

principle of Indian law: Although Congress has plenary authority over 

tribes, courts will not lightly assume that Congress in fact intends to 

undermine Indian self-government.”  Bay Mills, 572 U.S. at 790.  
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Apart from congressional abrogation, tribal sovereign immunity can 

only be overcome by voluntary waiver by the tribe itself.  And, like 

congressional abrogation, the United States Supreme Court has insisted that 

a tribe’s waiver of sovereign immunity must be express and unequivocal.  

The California courts have recognized that “[i]t is settled that a waiver of 

sovereign immunity ‘cannot be implied but must be unequivocally 

expressed.’”  Great W. Casinos, 74 Cal.App.4th at 1419.   

The Tribe has not waived its immunity for the purposes of the 

Appellants’ lawsuit or consented to the Court’s jurisdiction over 

Appellants’ lawsuit or any of Appellants’ causes of action.  Likewise, 

Congress has not authorized any of the causes of action set out in 

Appellants’ Complaint against the Tribe or Indian tribes generally.  

Appellants’ Complaint does not allege that the Tribe has waived its 

sovereign immunity or that Congress has authorized their lawsuit.  Because 

neither precondition to a waiver of sovereign immunity has been alleged or 

met, the Appellants’ lawsuit is barred by the Tribe’s sovereign immunity 

and this Court lacks subject matter jurisdiction over this lawsuit.   

B. Tribal Sovereign Immunity Is a Matter of Federal Law, Which 
States Lack Authority to Diminish, and the Supreme Court Defers 
to Congress and Its Plenary Power Over Indian Affairs. 

Tribal sovereign immunity arises out of federal common law and 

reflects the Constitution’s treatment of Indian tribes as governments in the 

Indian Commerce Clause,3 their special status as “domestic dependent 

nations,”4 Congress’s plenary power, and the unique relationship between 

                                                           
3 U.S. Const. art. I, § 8. 
4 See Bay Mills, 572 U.S. at 788 (quoting Okla. Tax Comm’n v. Citizen 
Band Potawatomi Tribe of Okla., 498 U.S. at 509 and citing United States 
v. Lara (2004) 541 U.S. 193) (“Indian tribes are ‘domestic dependent 
nations’ that exercise ‘inherent sovereign authority’ . . . subject to plenary 
control by Congress.”).  



22 

the United States and Indian tribes.5  It is a central tenet of the United 

States Supreme Court’s tribal sovereign immunity jurisprudence that only 

Congress—not the states or the courts—may impose limitations on Indian 

tribes’ inherent common law sovereign immunity.  See Bay Mills, 572 U.S. 

at 789 (“[W]e have time and again treated the ‘doctrine of tribal immunity 

[as] settled law’ and dismissed any suit against a tribe absent congressional 

authorization (or a waiver).”) (quoting Kiowa, 523 U.S. at 756).  Citing to a 

line of Supreme Court decisions on tribal sovereign immunity, the Court, in 

Bay Mills, observed that “tribal immunity ‘is a matter of federal law and is 

not subject to diminution by the States.’”  Id. at 789 (citations omitted); see 

also Santa Clara Pueblo, 436 U.S. at 58 (“Indian tribes have long been 

recognized as possessing the common-law immunity from suit traditionally 

enjoyed by sovereign powers . . . This aspect of tribal sovereignty, like all 

others, is subject to the superior and plenary control of Congress.  But 

‘without congressional authorization,’ the ‘Indian Nations are exempt from 

suit.’”) (internal citations omitted).  The California Supreme Court has also 

recognized that tribal entities’ sovereign immunity is “not subject to 

diminution by the States.”  Miami Nation, 2 Cal.5th at 234 (citing Kiowa, 

523 U.S. at 756); see also Ameriloan, 169 Cal.App.4th at 89 (quoting 

Kiowa at 756) (“Because tribal sovereign immunity is a matter of federal 

law, ‘it is not subject to diminution by the States.’”).    

In Kiowa and again in Bay Mills, the Court affirmed that its 

precedent has “established a broad principle” of tribal sovereign immunity 

“from which [the Court] thought it improper suddenly to start carving out 

                                                           
5 This relationship, like that of the states to the federal government, is 
consistent with the Supreme Court’s understanding of the sovereign 
immunity of states: “the States’ sovereign immunity is a historically rooted 
principle embedded in the text and structure of the Constitution.”  
Franchise Tax Bd. of Cal. v. Hyatt (2019) 139 S. Ct. 1485, 1499. 
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exceptions.”  Bay Mills, 572 U.S. at 790 (citing Kiowa, 523 U.S. at 758, 

760).  Instead, the Court made clear that it is for Congress alone to 

determine when to limit the scope of tribal sovereign immunity.  Id. at 803 

(“As Kiowa recognized, a fundamental commitment of Indian law is 

judicial respect for Congress’s primary role in defining the contours of 

tribal sovereignty. . . . ‘[A] proper respect … for the plenary authority of 

Congress in this area cautions that [the courts] tread lightly’[.]”) (citations 

omitted); Santa Clara Pueblo, 436 U.S. at 60.  A decision affecting the 

sovereign immunity of an Indian tribe, especially a decision diminishing 

the rights of tribes, must be grounded solidly in federal law. 

The Supreme Court has repeatedly considered requests to create 

exceptions to the doctrine of tribal immunity, and each time the Court has 

declined.  See, e.g., Bay Mills, 572 U.S. at 790-791; Kiowa, 523 U.S. at 

758-759; Okla. Tax Comm'n, 498 U.S. at 510 (declining to create 

exceptions with regard to commercial activity and off-reservation conduct).  

Commenting on the Kiowa decision, the Court clarified that it ruled that 

way “for a single, simple reason: because it is fundamentally Congress’s 

job, not [the Court’s], to determine whether or how to limit tribal 

immunity.”  Bay Mills, 572 U.S. at 800.  “[A]s the United States Supreme 

Court has repeatedly made clear in reaffirming the doctrine [of tribal 

sovereign immunity], Congress, not the courts, is empowered to weigh and 

accommodate the competing policy concerns and interests to determine 

whether and under what circumstances to dispense with the doctrine.”  

Ameriloan, 169 Cal.App.4th at 93 (citing Kiowa, 523 U.S. at 760).  Since 

the Kiowa decision, “Congress has continued to exercise its plenary 

authority over tribal immunity, specifically preserving immunity in some 

contexts and abrogating it in others.”  Bay Mills, 572 U.S. at 802. 

1. The Sovereign Immunity of Indian Tribes Is Distinct From 
that of other Sovereigns.   
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Because Tribal sovereign immunity is derived from common law, 

the Appellants argue in the Opening Brief that there is a common “starting 

point” for all sovereign immunity.  Opening Br. 13.  Appellants, in pages 

15-16 of their Opening Brief, argue that the immovable property exception 

is rooted in the dictum in Schooner Exchange v. McFaddon about a 

hypothetical prince who acquires property in a foreign county and “laying 

down the prince, and assuming the character of a private individual.”  

(1812) 11 U.S. 116, 144.  Although the doctrine of tribal sovereign 

immunity arises out of common law, it has been shaped by the U.S. 

Constitution, the plenary authority of Congress over Indian affairs, the 

unique status of tribes as domestic sovereign nations, and the unique trust 

relationship between the United States and Indian tribes.6  “[T]ribal 

immunity, far from any old common law doctrine, lies in Congress’ hands 

to configure.”  Bay Mills, 572 U.S. at 802 n.12.  

In summarizing the arguments of the plaintiff in Upper Skagit Indian 

Tribe v. Lundgren, the majority opinion recognized the plaintiff’s reliance 

on language from Schooner Exchange v. McFaddon, but the Court did not 

endorse applying that purported rule to the doctrine of tribal sovereign 

immunity.  (2018) 138 S. Ct. 1649, 1653-54.  Rather the Court cautioned 

that “[d]etermining the limits on the sovereign immunity held by Indian 

tribes is a grave question” and cited the concerns expressed in the Court’s 

Kiowa decision that “immunity doctrines lifted from other contexts [such as 

those applicable to foreign sovereigns] do not always neatly apply to Indian 

tribes.”  Id. at 1654.  It should be noted that Appellants rely upon dictum in 

                                                           
6 With regard to the sovereign immunity of states, the Supreme Court 
recently opined “that the Constitution affirmatively altered the relationships 
between the States, so that they no longer relate to each other solely as 
foreign sovereigns. Each State’s equal dignity and sovereignty under the 
Constitution implies certain constitutional limitation[s] on the sovereignty 
of all of its sister States.”  Hyatt at 1497 (internal citations omitted).  
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the Schooner Exchange decision.  The Supreme Court, in Kiowa, “observed 

that ‘while the holding [in Schooner] was narrow,’ the opinion was 

regarded as standing for the proposition that foreign sovereigns had 

absolute immunity from United States jurisdiction. . . . Because foreign 

sovereign immunity was difficult to implement, Congress passed the 

Foreign Sovereign Immunities Act in 1976, ‘resulting in more predictable 

and precise rules.’”  Agua Caliente Band of Cahuilla Indians v. Super. Ct. 

(2006) 40 Cal. 4th 239, 252 (citing Kiowa at 759).  Similarly, it is 

Congress, not the courts, which has the constitutional authority to alter or 

amend the sovereign immunity of Indian tribes. 

 The Supreme Court has “often noted . . . that the immunity 

possessed by Indian tribes is not coextensive with that of the States.”  

Kiowa, 523 U.S. at 756.  In Blatchford v. Native Village of Noatak (1991) 

501 U.S. 775, 782, for example, the Court “distinguished state sovereign 

immunity from tribal sovereign immunity, as tribes were not at the 

Constitutional Convention,” and “were thus not parties to the ‘mutuality of 

. . . concession’ that ‘makes the States’ surrender of immunity from suit by 

sister States plausible.’”  Kiowa, 523 U.S. at 756 (citing Blatchford, 501 at 

782).  This understanding of the unique attributes of tribal sovereign 

immunity was summarized and reiterated in a recent Federal Circuit 

decision which, among other things, held that “[t]ribal sovereign immunity 

‘is subject to the superior and plenary control of Congress,’ whereas state 

sovereign immunity can only be abrogated under ‘a valid grant of 

constitutional authority.’”  Regents of Univ. of Minn v. LSI Corp (Fed. Cir. 

2019) 926 F.3d 1327, 1340 (quoting Santa Clara Pueblo, 436 U.S. at 58 

and Kimel v. Fla. Bd. of Regents (2000) 528 U.S. 62, 73).  

On its face, state courts cannot rely on dictum concerning the 

sovereign immunity of a hypothetical foreign prince to carve out an 

exception to tribal sovereign immunity, because neither that case nor the 
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cited language pertain to the sovereign immunity of an Indian tribe.  For 

example, in Schooner Exchange, the Court distinguished between a 

sovereign who has descended from the throne to become a merchant and 

thereby submitted to the laws of the country and a sovereign who “appears 

in his sovereign character.”  11 U.S at 123.  The Supreme Court, however, 

has repeatedly found that tribes retain sovereign immunity for off-

reservation commercial activity.  See, e.g., Bay Mills, 572 U.S. at 830; 

Kiowa, 523 U.S. at 755.  Contrary to Appellants’ assertions, Opening Br. 

16, the Tribe is not the wandering prince discussed in Schooner Exchange.  

The Tribe’s Harbor Property is located in the Tribe’s ancestral territory, 

within a mile of the Tribe’s reservation lands, and was acquired by the 

Tribe acting in its governmental capacity with the purpose of establishing a 

sustainable homeland in accordance with federal law, and consistent with 

its governmental role in acquiring the property.  The Tribe maintains the 

property as a public tribal transportation facility pursuant to applicable 

federal law.  See 25 C.F.R. § 170.114.  In these governmental actions, the 

Tribe is exercising its rights, as a recognized sovereign, to have this 

property taken into trust by the United States.  However, even if the Tribe 

were acting in a commercial capacity, the Court has clarified that it would 

nonetheless retain its immunity.     

Appellants’ arguments as to what common law foreign courts might 

apply to the sovereign immunity of foreign nations misses the point.  The 

focus of this court in this case should be the state of the federal common 

law with regard to tribal sovereign immunity and the lack of any federal 

common law exception for actions involving property owned in fee by an 

Indian tribe.  As set out above, Upper Skagit clarifies that there is no 

federal common law confirming an in rem exception to tribal sovereign 

immunity.  Moreover, the Supreme Court has ruled repeatedly, without 

exception, that tribal sovereign immunity applies to off-reservation 
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commercial activities of a tribe.  The Court has also consistently deferred to 

Congress on any requests to narrow the doctrine of tribal sovereign 

immunity, and the California courts have adhered to this rule.  See 

Ameriloan, 169 Cal.App.4th at 93. 

2. This State Common Law Action Conflicts with Congressional 
Policy and Federal Law Authorizing Tribes to Supplement 
Tribal Homelands through the Acquisition of Off-
Reservation Fee Land and the Federal Trust Acquisition 
Process.   

The Court defers to Congress with regard to Congress’ exercise of 

plenary authority over Indian affairs and federal laws intended to carry out 

that plenary authority.  The Court has repeatedly noted the absolute right of 

Congress to modify tribal sovereign immunity, a right Congress lacks with 

regard to state sovereign immunity.7  Congress has authorized tribes to 

supplement tribal homelands through the federal trust acquisition of off-

reservation fee lands acquired by tribes by petitioning the Secretary of the 

Interior to take title to such lands and hold it in trust for the benefit of the 

tribe.  Unlike states, which acquire lands within the territory of a sister 

state, a tribe that acquires off-reservation fee lands for the purpose of 

supplementing its homelands through this federal process are acting in a 

governmental, rather than proprietary, capacity. 

Indian tribes, as domestic sovereign entities, are located within the 

boundaries of the various states, and Congress has long recognized the need 

to protect Indian tribes in what has come to be recognized as the trust 

relationship.  Worcester v. Georgia (1832) 31 U.S. 515, 556 (stating that 

the United States owes Indian tribes a “duty of protection”); United States 

                                                           
7 In matters involving Congress’s plenary authority over Indian affairs, the 
Court has found that Congress lacks the authority to diminish State 
sovereign immunity.  See Seminole Tribe of Fla. v. Florida (1996) 517 U.S. 
44, 72. 
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v. Jicarilla Apache Nation (2011) 564 U.S. 162, 178 (“[T]he Government 

exercises its carefully delimited trust responsibilities in a sovereign 

capacity to implement national policy respecting the Indian tribes.”).    

In 1934, Congress, recognizing the tremendous loss of tribal 

homelands and the need for tribes to rebuild their homelands, in the 

exercise of and to promote self-governance, enacted the IRA.  See 25 

U.S.C. §§ 5101 et seq.  Among other things, the IRA, 25 U.S.C. §§ 5101 

and 5108, prohibited the allotment of lands, which had resulted in the loss 

of 90 million of acres of tribal land,8 and authorized the Secretary of the 

Interior to acquire lands in trust for Indian tribes.  At the time Congress was 

also aware of the extreme poverty and landless condition of Indians living 

in California, especially the devastating impact of the loss of tribal lands on 

the survival and self-sufficiency of these tribes.9    

To address this dire need, Congress authorized the Secretary of the 

Interior to acquire interests in lands, “within or without existing 

reservations . . . for the purpose of providing land for Indians.”  25 U.S.C. 

§ 5108.  The Department of the Interior has developed extensive federal 

regulations governing the Secretary’s authority, which are set forth in 25 

C.F.R. Part 151.  Parallel with Congress’s recognition of the need to 

provide additional lands for Indian tribes, Congress recognized the need to 

                                                           
8 Frank Pommersheim, Land Into Trust: An Inquiry Into Law, Policy, and 
History (2013) 49 Idaho L. Rev. 519, 525-527 (Congress saw securing land 
holdings in trust as a key component for both economic security and self-
determination for Indians.).  
9 See Advisory Council on California Indian Policy (ACCIP), Final Reports 
and Recommendations to the Congress of the United States Pursuant to 
Public Law 102-416 (1997) ACCIP Report Executive Summary at 10 
(citing letter of November 9, 1933 from Superintendent O.H. Lipps to 
Senator Burton K. Wheeler, co-author of the IRA).  
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encourage and strengthen tribal self-determination10 and the development 

of economically sustainable tribal homelands.11  Consistent with these 

congressional statutes and policies addressing core issues of Indian affairs, 

the Department’s land acquisition regulations provide that land may be 

acquired for a tribe in trust status “[w]hen the Secretary determines that the 

acquisition . . . is necessary to facilitate tribal self-determination, economic 

development, or Indian housing.”  25 C.F.R. § 151.3(a)(3).  Further, the 

regulations provide that the Secretary may acquire land owned in fee by an 

Indian tribe, and they also provide specific and extensive regulatory 

requirements that the Secretary must apply in evaluating tribal requests for 

the acquisition of lands in trust status, especially in situations where the 

land is “located outside of and noncontiguous to the tribe’s reservation.”  

Id. §§ 151.4, 151.10-151.11.  These regulatory requirements include 

consideration of the location of the land relative to state boundaries and its 

distance from the boundaries of the tribe’s reservation.  As the distance 

between the tribe’s reservation and the land to be acquired increases, the 

Secretary must more closely scrutinize the tribe’s justification of the 

anticipated benefits from the acquisition and greater weight to the concerns 

raised by the state and local governments.12  Id. § 151.11(b), (d).      

Thus, Congress, exercising its plenary authority in Indian affairs 

against the backdrop of the United States trust obligations, provided Indian 

tribes with specific federal law enabling them to acquire lands located in 

fee simple outside their reservations for the purpose of facilitating tribal 

                                                           
10 See e.g., the IRA and the Indian Self-Determination and Education 
Assistance Act of 1975, 25 U.S.C. §§ 5301 et seq., as amended. 
11 See e.g., the Indian Financing Act of 1974, 25 U.S.C. §§ 1451 et seq. 
12 The regulations also set forth the notice requirements to inform the state 
and local governments and to provide written comment as to the 
acquisition’s potential impacts.  Id.   
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self-determination, economic development, and Indian housing, and to 

petition to have the United States to take title to the land and hold it in trust 

for the benefit of the tribe (trust acquisition), confirming them as Indian 

country.   

Unlike a state acquiring land within a sister state, when a tribe 

acquires fee title to land located outside its reservation for purposes of 

establishing a sustainable homeland and future trust acquisition, the tribe’s 

acquisition and ownership of the land is a governmental, not proprietary 

capacity.  This is distinguishable from Georgia’s acquisition of land in the 

in Georgia v. City of Chattanooga (1924) 264 U.S. 472.  For this court to 

apply the reasoning of City of Chattanooga here would interfere with 

Congress’s plenary authority over Indian affairs.13  An exception to tribal 

sovereign immunity that allows private parties to use a state common law 

cause of action to require a tribe to litigate its interest in fee lands acquired 

and owned by the tribe in its governmental capacity, would thwart 

Congress’s goal of facilitating tribal self-determination and economic 

development through the trust acquisition of off-reservation fee lands.   

 The Tribe acquired its Harbor Property in its governmental capacity.  

Unlike Georgia, the Tribe acquired this property to facilitate the Tribe’s 

self-determination and its economic development through the establishment 

of additional Indian country.  The Harbor Property is located within a mile 

of the Tribe’s reservation lands and is adjacent to a tribal cultural site 

located between the reservation lands and the Harbor Property.  The Tribe 

constructed a new pier on the property using federal and state funding 

                                                           
13 Notably the Supreme Court has ruled that state sovereign immunity was a 
bar to a tribe’s action alleging ownership to submerged lands and the bed of 
a lake located within the original boundaries of the tribe’s reservation 
because it was the “functional equivalent of a of a quiet title action.”  See 
Idaho v. Coeur d’Alene Tribe of Idaho (1997) 521 U.S. 261, 281. 
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distributed to the Tribal government, which the Tribe uses for 

governmental purposes, and it has been placed on the National Tribal 

Transportation Facility Inventory maintained by the BIA.  25 C.F.R. § 

170.114; see Coastal Commission Adopted Staff Report for BIA 

Consistency Determination CD-0006-18 (“Commission Report”) at 11, Ex. 

C to Resp’t’s Req. for Judicial Notice.  The Tribe has also entered into 

numerous intergovernmental agreements regarding the operation of the pier 

and harbor.  See, e.g. Ibid.  As Appellants admit, the Tribe has applied to 

have its Harbor Property taken into trust in accordance with 25 U.S.C. 

§ 5108 and 25 C.F.R. Part 151.  This differs substantially from the tribe’s 

land acquisition in Cass County Joint Water Resource District v. 1.43 Acres 

of Land in Highland Township, in which the court expressed concern about 

the potential effects on the eminent domain power of the state and its local 

subdivisions regarding public works projects.  (2002) 643 N.W.2d 685, 

694.  The court also noted that the land was over 200 miles from the tribe’s 

reservation and outside the tribe’s aboriginal land.  Id. at 688. 

3. There Is a Heightened Need for the Court to Defer to 
Congress Regarding Questions of Tribal Sovereign Immunity 
When Private Parties Seek a Remedy that Would Burden the 
Tribe’s Property and Interfere with the Federal Trust 
Acquisition Process.   

With regard to state sovereign immunity the Supreme Court has long 

noted that sovereign immunity serves to avoid “the indignity of subjecting a 

State to the coercive process of judicial tribunals at the instance of private 

parties.”  Seminole Tribe, 517 U.S. at 58 (citing P.R. Aqueduct & Sewer 

Auth. v. Metcalf & Eddy, Inc. (1993) 506 U.S. 139, 146.  Sovereign 

immunity does not exist solely in order to “preven[t] federal-court 

judgments that must be paid out of a State's treasury.”  Seminole Tribe, 517 

U.S. at 58 (citing Hess v. Port Auth. Trans-Hudson Corp. (1994) 513 U.S. 

30, 48).  “An immunity defense is effectively lost if an immune party is 
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forced to stand trial or face other burdens of litigation.  Big Valley Band of 

Pomo Indians v. Superior Court (2005) 133 Cal.App.4th 1185, 1189 (citing 

Mitchell v. Forsyth (1985) 472 U.S. 511, 526).  As noted above, the 

Supreme Court recently ruled that states are immune from private suit in 

the courts of another sovereign.  Franchise Tax Bd. of Cal. v. Hyatt (2019) 

139 S. Ct. 1485, 1497-99. 

In the instant case, private individuals who do not allege that the 

Tribe has caused injury to the public or Appellants and who assert no 

individual interest in the Tribe’s real property have sued the Tribe seeking 

to take an easement in land owned by the Tribe.  Compl. 1 AA 8-9.  

Appellants speculate about a potential controversy should the Tribe’s 

property be acquired in trust by the United States and the Tribe thereafter 

deprive the public of access.  Id at 9.  Appellants do not allege that the 

Tribe has deprived the public of access to the coastal waters in the 20 years 

it has owned the property.  Moreover, it is notable that the State agencies 

and the City, which are intimately involved in the Harbor Property and are 

charged with protecting public access, have not objected to the Tribe’s 

operation of the Trinidad pier. 

Appellants seek to establish interest in property owned by the Tribe, 

without compensation, to benefit the California public.  As discussed, in the 

previous section, there is a long history of Indian tribes in California being 

dispossessed of their lands, and the IRA was passed to provide a federal 

mechanism to reestablish and supplement tribal homelands and provide for 

federal protection of those lands.     

The creation of a new exception to the doctrine of tribal sovereign 

immunity, as proposed by Appellants, would allow private individuals to 

sue an Indian tribe any time the tribe applies to have land taken into trust.  

Such an exception would strike at the heart of sovereign immunity by 

frustrating its purpose to protect sovereigns what the Supreme Court has 
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described as “the coercive process of judicial tribunals at the instance of 

private parties.”  See Seminole Tribe, 517 U.S. at 58.  It would also conflict 

with congressional policy reflected in the IRA, undermine the extensive 

trust acquisition regulations promulgated by the BIA, and frustrate the 

Tribe’s efforts to supplement its reservation lands pursuant to that law.  The 

situation is especially stark in this case, because the Tribe is not alleged to 

have denied public access and, in fact, has done much to enhance that 

access.  This case shows that this common law action and subject the Tribe 

to expensive litigation, which directly interferes with the statutory-based 

federal regulatory process designed to restore and supplement tribal 

homelands, based on bare allegations of speculative future harm.  There is 

nothing a tribe can do to guard against such lawsuits.  Appellants’ lawsuit 

thus heightens the need for courts to defer to Congress’s plenary authority 

over Indian affairs with regard to this state common law cause of action, 

which is clearly distinguishable from cases such as Upper Skagit where the 

plaintiff has alleged a concrete injury to an established property interest. 

C. There Is No In Rem or Immovable Property Exception to Tribal 
Sovereign Immunity.  

1. The Supreme Court Disapproved of Cases Based on an In 
Rem Exception to Tribal Sovereign Immunity. 

There is no “in rem” exception to tribal sovereign immunity.  Upper 

Skagit, 138 S. Ct. at 1652 (holding that it was an error to interpret an earlier 

Supreme Court decision, County of Yakima v. Confederated Tribes and 

Bands of Yakima Nation (1992) 502 U.S. 251, as distinguishing in rem 

from in personam lawsuits or establishing that courts have subject matter 

jurisdiction over in rem proceedings against tribes); see also Save the 

Valley, LLC v. Santa Ynez Band of Chumash Indians (C.D. Cal. July 2, 

2015), No. CV 15-02463-RGK (MANx), 2015 WL 12552060; Oneida 

Nation of N.Y. v. Madison Cty., 605 F.3d 149, 159, vacated and remanded, 
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(2011) 562 U.S. 42 (vacating and remanding the Second Circuit’s holding 

that the remedy of foreclosure against the Tribe with regard to Tribe-owned 

property was not available unless and until Congress authorizes such suits 

or the Tribe consents to such suits after the Tribe waived its sovereign 

immunity when it passed a tribal declaration and ordinance following the 

Second Circuit’s decision); Hamaatsa, Inc. v. Pueblo of San Felipe (N.M. 

2016) 388 P.3d 977, 985 (concluding that the plaintiff’s complaint asserting 

the right to use a road traversing the Pueblo’s property was barred by 

sovereign immunity and rejecting plaintiff’s argument that sovereign 

immunity did not apply because plaintiff asserted an in rem claim); Wis. 

Dep’t of Nat. Res. v. Timber & Wood Prods. Located in Sawyer Cty. (2017) 

379 Wis. 2d 690, 715 (holding that the tribe’s sovereign immunity 

prevented the Department from pursuing an in rem claim against the timber 

and wood products located on the tribe’s land).   

Prior to the Court’s decision in Upper Skagit there was a split in 

authority, but the Court resolved that split by disapproving those decisions 

that relied upon the misinterpretation of the Court’s decision in County of 

Yakima which, as discussed below in section D(2) of this brief.  

2. Plaintiffs Fail to Cite Federal Law Applying the Immovable 
Property Exception to Tribal Immunity. 

As noted above, states do not have authority to diminish tribal 

sovereign immunity, and any diminution of such immunity must be firmly 

grounded in applicable federal statute or federal common law.  A 

diminution of tribal sovereign immunity cannot be based on a decision of a 

sister state court that lacks the required federal law underpinning.  Without 

any federal statutory or common law supporting the application of an in 

rem exception or an immovable property exception to tribal sovereign 

immunity, the Appellants attempt, without success, to construct an 

argument grounded in dissenting and concurring opinions, inapposite 
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decisions from other state courts, and federal case law unrelated to tribal 

sovereign immunity.    

Appellants have retreated from their mischaracterization, in the 

lower court, that the majority opinion in Upper Skagit marks an 

unmistakable shift away from the expansive application of tribal sovereign 

immunity, Opp’n Mt. to Quash, 1 AA 57, and now rely upon dissenting and 

concurring opinions.  Moreover, Appellants cite no court decision prior to 

Upper Skagit that considers the application of the immovable property 

doctrine to tribal sovereign immunity.  And, in Upper Skagit, the majority 

clarified that the Court’s prior ruling in County of Yakima, did not justify 

any diminishment of tribal sovereign immunity and that decisions that 

relied upon that case as grounds to diminish tribal sovereign immunity were 

in error.  Upper Skagit, 138 S. Ct. at 1652.  The majority decision also 

questions the value of applying common law exceptions applicable to 

foreign nations and states to Indian tribes.  Id. at 1654.  Although the Court 

remanded the case for consideration of the plaintiffs’ immovable property 

argument, the majority opinion did not provide any grounds for this Court 

to apply that purported exception to this case.   

The Appellants’ reliance on concurring and dissenting opinions in 

Upper Skagit as “precedent” for a ruling by this court is misplaced.  See 

People v. Lopez (2012) 286 Cal.4th 569, 585 (“[D]issenting opinions are 

not binding precedent.”); Duran v. U.S. Bank Nat’l Ass’n (2018) 19 

Cal.App.5th 630, 644 n.9 (“A concurrence is not the opinion of the court 

and is not binding.”).  This Court’s role is not to speculate as to how the 

Supreme Court might rule on this issue in on remand or in the future.  

Rather, it is the obligation of this Court and other state courts to apply the 

governing federal statutory and federal common law precedent.   

Appellants fail to cite any controlling federal law that applies the 

purported immovable property doctrine to tribal sovereign immunity 
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because there is no such law.  Nor does Justice Roberts’s concurring 

opinion constitute precedent for he spoke only for himself and former 

Justice Kennedy, Upper Skagit, 138 S. Ct. at 1655-56, and Justice 

Thomas’s dissent and references to medieval principles of law, id. at 1658, 

did not guide the majority opinion.  Thus, the foundation of Appellants’ 

arguments is a dissenting opinion and two Justices’ concurrence in an 

opinion in which they acknowledged that there is a question as to “whether 

different principles afford Indian tribes a broader immunity from actions 

involving off-reservation land” and expressed no objection “to the Court’s 

determination to forgo consideration of the immovable-property rule at this 

time” pending further development by the lower court.  Id. at 1655-56.  

This is not the stuff of judicial precedent that should guide this Court, 

especially where there is applicable, countervailing federal common law to 

apply.    

The federal courts, which have considered the question of tribal 

sovereign immunity where an interest in fee land is at issue without relying 

on the now disapproved interpretation of County of Yakima, have found that 

a federally recognized Indian tribe retains sovereign immunity against a 

claim involving property owned by the tribe in fee simple.  The U.S. Court 

of Appeals for the Second Circuit has repeatedly held that sovereign 

immunity applies in such cases even when the action was brought by a 

local government seeking to exercise rights derived from the sovereign 

state.  See Cayuga Indian Nation of N.Y. v. Seneca Cty., N.Y. (2d Cir. 2014) 

761 F.3d 218; Oneida Indian Nation, 605 F.3d 149 (2d Cir. 2010), vacated 

and remanded, 562 U.S. at 42 (vacating the lower court decision on the 

grounds that the Nation passed a tribal declaration and ordinance waiving 

“its sovereign immunity to enforcement of real property taxation through 

foreclosure by state, county and local governments within and throughout 
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the United States”).  Appellants cite no conflicting decisions from the Ninth 

Circuit or any other U.S. Court of Appeals. 

Other state courts have relied upon the reasoning in the Second 

Circuit decisions.  Armijo v. Pueblo of Laguna ((N.M 2010) 247 P. 3d 1119 

(finding that the tribe’s sovereign immunity barred an adverse possession 

action brought against the tribe.); Wis. Dep’t of Nat. Res. (Wis. 2017) 906 

N.W.2d 707 (holding that the tribe’s sovereign immunity prevented the 

Department from bringing an in rem claim against the tribe’s timber and 

wood products located on the Tribe’s property). 

Since Upper Skagit, two federal district courts have considered and 

rejected the application of the “immovable property exception” to tribal 

sovereign immunity.  In Oneida Indian Nation v. Phillips (N.D.N.Y. 2018) 

360 F. Supp. 3d 122, the court stated:   

Finally, the Court also notes that, after the parties completed 
their briefing of Plaintiff’s motion, the Supreme Court issued 
its decision in Upper Skagit Indian Tribe v. Lundgren. That 
decision did not resolve the issue of whether to limit the scope 
of sovereign immunity with respect to immovable property. As 
a result, the settled precedent in the Second Circuit remains that 
‘courts must ‘dismiss[ ] any suit against a tribe absent 
congressional authorization (or waiver)’ .... and the Supreme 
Court (like this Court) has “thought it improper suddenly to 
start carving out exceptions’ to that immunity, opting instead 
to ‘defer’ to the plenary power of Congress to define and 
otherwise abrogate tribal sovereign immunity from suit.”  
 

Id. at 133 (citing Cayuga, 761 F.3d at 220); see also Cayuga Nation v. 

Tanner (N.D.N.Y. Mar. 24, 2020), No. 5:14-CV-13172020 WL 1434157 at 

*23 (“[T]he Supreme Court majority in [Upper Skagit] explicitly declined 

to decide whether the so-called ‘immovable property’ exception might 

otherwise limit the broad scope of tribal sovereign immunity. . . . [U]nder 

th[e] ‘avowedly broad principle’ of ‘settled law,’ courts must ‘dismiss[] any 
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suit against a tribe absent congressional authorization (or a waiver).’”) 

(citation omitted).   

 Given Congress’s power to define the scope of tribal sovereign 

immunity and the fact that no courts have applied the immovable property 

exception to tribal sovereign immunity, the Court should decline 

Appellants’ request to apply the exception in this case. 

D. Appellants Fail to Cite Federal Statute or Case Law Supporting 
The Asserted Exception to Tribal Sovereign Immunity. 

1. The Court’s Decision in City of Chattanooga Does not 
Support an Exception to Tribal Sovereign Immunity in the 
Instant Case. 

 In the absence of federal common law applying the purported 

“immovable property exception” to tribal sovereign immunity, and lacking 

any federal precedent questioning the Second Circuit’s refusal to apply that 

exception to tribal sovereign immunity, Appellants turn to the Supreme 

Court’s decision in Georgia v. City of Chattanooga as support for their 

argument.  (1924) 264 U.S. 472.  That case, however, did not rely upon or 

even reference the immovable property exception or the analysis of ancient 

common law immunity discussed in the Schooner Exchange decision.  City 

of Chattanooga focuses on the relationship of two sister states and their 

relative interests and rights, and it highlights the problems inherent in 

applying an analysis from a state sovereign immunity case to one involving 

tribal sovereign immunity.  

In that case, the State of Georgia acquired a railroad facility in the 

City of Chattanooga, Tennessee which it operated as a private facility.  The 

City of Chattanooga, exercising Tennessee’s fundamental state right of 

eminent domain, subsequently initiated eminent domain proceedings 

against Georgia to take the property, and Georgia raised sovereign 

immunity as a defense to the suit.  See City of Chattanooga, 264 U.S. at 

478-79.  The Supreme Court focused its attention on two issues, both of 
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which are barriers to applying the holding of City of Chattanooga decision 

to our case. 

(1) The Court found that the right of eminent domain is an attribute 

of sovereignty “deemed to be essential to the life of the state.”  Id. at 480.  

The right of the state in which the property is located to exercise its right of 

eminent domain runs through the cases relying upon the City of 

Chattanooga decision, and it has its origins in the constitutional 

relationship between sister states underpinning the Court’s decision in 

Blatchford.  The instant case, however, does not involve the assertion of 

that well-established governmental right by a state or local government, but 

instead involves a private litigant.  This is, itself, a determinative distinction 

because the Supreme Court recently reaffirmed the principle of state 

sovereign immunity, overruling long-standing precedent and holding “that 

States retain their sovereign immunity from private suits brought in the 

courts of other States.”  Hyatt, 139 S. Ct. at 1492.  Although Hyatt involved 

an action for damages, the Court’s holding leaves no room for an exception 

for cases involving property owned by the State.  Hyatt highlights the value 

the Court places on sovereign immunity, and the distinction the Court 

draws between private actions and state actions when sovereign immunity 

is implicated.   The Court’s ruling in Hyatt is consistent with the rule that 

waivers of sovereign immunity are not to be implied.  

(2) The Court found that the State of Georgia, by operating a 

commercial enterprise, had divested itself of its sovereignty, 264 U.S. at 

479-80.  As set forth above, this distinction between governmental and 

commercial actions by a sovereign is one the Court has repeatedly refused 

to adopt with regard to tribal sovereign immunity; and, as discussed below 

this case presents no basis for this court to deviate from the principle of 

stare decisis or the Supreme Court’s deference to Congress’s plenary 

authority on questions of Indian affairs and tribal sovereign immunity.  
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2. The Tribal Sovereign Immunity Decisions Relied Upon by 
Appellants Do Not Support Application of an Exception to 
Tribal Sovereign Immunity in the Instant Case. 

 Appellants cite two cases in which the court found an exception to 

the sovereign immunity of a defendant tribe in actions related to land 

owned by that tribe: Cass County.  As explained below, both decisions, 

which relied on the disapproved misreading of the Supreme Court’s 

decision in County of Yakima, are substantially distinguishable from the 

instant case, and neither are binding.   

The Cass County decision expressly relied upon the Supreme 

Court’s decision in County of Yakima, as grounds to find an in rem 

exception to the federal common law doctrine of tribal sovereign immunity.  

643 N.W.2d at 691-92.  Further, although Cass County also discussed the 

City of Chattanooga decision, the Cass County court focused primarily on 

the importance of the state’s power to of eminent domain, and the court 

acknowledged that it had not found any reported decision addressing tribal 

sovereign immunity in the context of a condemnation action.  Id. at 693-94.  

Because the Supreme Court subsequently determined that it was error to 

rely on the County of Yakima decision for the purposes of tribal sovereign 

immunity, the Cass County decision lacks the requisite federal law support, 

and a state court, which lacks jurisdiction to diminish tribal sovereign 

immunity, cannot apply the state sovereign immunity exception in City of 

Chattanooga to tribal sovereign immunity without grounding its decision in 

a relevant federal statute or federal common law.  Moreover, Cass County, 

like City of Chattanooga, is substantially distinguishable from this case 

because it involved a local government’s condemnation of property rather 

than a private lawsuit.  In addition, it is notable that the court found that the 

1.43 acre tract at issue in that case was located approximately 200 miles 
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from the defendant tribe’s reservation, and did not lie within the aboriginal 

homelands of the Tribe.  Id. at 688.   

E. Appellants’ Case Provides No Grounds for Deviating from Stare 
Decisis and This Court Lacks Authority to Deviate from Supreme 
Court Precedent. 

Appellants make much of footnote 8 in Bay Mills, in which the 

Court speculated as to whether there may be exceptional cases where the 

Court might abandon the principal of stare decisis and consider whether 

tribal immunity might not apply in the ordinary way.  Bay Mills, 572 U.S. 

at 799 n.8.  However, Appellants neglect to note the statement preceding 

footnote 8: “Congress exercises primary authority in this area and ‘remains 

free to alter what we have done’—another factor that gives ‘special force’ 

to stare decisis.”  Id. at 799.  In order for the Court to deviate from its own 

precedent deferring to Congress, the Court opined, in the sentence to which 

footnote 8 is appended, that “Michigan would need an ace up its sleeve.”  

Id.  

 Although the Court has indicated the hypothetical existence of 

exceptional cases where the Court might not adhere to stare decisis and 

apply tribal sovereign immunity in the ordinary way, the Court has yet to 

take such a step and has declined to deviate from its traditional deference to 

Congress.  Bay Mills, 572 U.S. at 790 (“The baseline position, we have 

often held, is tribal immunity; and ‘[t]o abrogate [such] immunity, 

Congress must ‘unequivocally’ express that purpose.’”) (citing Citizen 

Potawatomi, 532 U.S. at 418); Agua Caliente Band, 40 Cal.4th at 253 

(“[T]ribal immunity is a matter of federal law and thus only Congress can 

alter immunity limits through ‘explicit legislation.’”) (quoting Kiowa, 523 

U.S. at 759).  Congress is in a “position to weigh and accommodate the 

competing policy concerns and reliance interests.  The capacity of the 
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Legislative Branch to address the issue [of tribal sovereign immunity] by 

comprehensive legislation counsels some caution by us in this area.”  Id.  

 “The legal doctrine of stare decisis requires [courts], absent special 

circumstances, to treat like cases alike.”  June Medical Services LLC v. 

Russo (June 29, 2020) No. 18-1323, WL 3492640 at *22 (Roberts, C.J., 

concurring).  “Although ‘not an inexorable command,’ . . . stare decisis is a 

foundation stone of the rule of law, necessary to ensure that legal rules 

develop ‘in a principled and intelligible fashion[.]’”  Bay Mills, 572 U.S. at 

798.  For this reason, “any departure” from applying the doctrine of stare 

decisis “demands special justification” that the precedent was wrongly 

decided.  Id.    

Although Chief Justice Roberts’ concurring opinion in Upper Skagit 

mentioned footnote 8 from the Bay Mills decision, the position of the 

plaintiffs in Upper Skagit was markedly different from Appellants because 

that case involved a property line dispute and they owned a legal interest in 

the adjoining property and claimed a concrete harm to that interest, whereas 

Appellants here claim no ownership interest and allege nothing but a 

hypothetical harm to an alleged right of access.  Upper Skagit, 138 S. Ct. at 

1652. 

Consistent with the Court’s metaphor in Bay Mills, Appellants do 

not have an “ace up their sleeve.”  First, it is significant that Appellants 

have alleged no injury.  Unlike Wilkes v. PCI Gaming Authority there is no 

tort victim, indeed there is no victim.14  (Ala. Sept. 29, 2017) No. 1151312, 

2017 WL 4385738.  Further, Appellants purport to act on behalf of the 

public, however the public interests are protected by several governmental 

actors.  See discussion in Section F(1) below.  

                                                           
14 The Alabama Supreme Court’s decision is neither binding nor relevant to 
the resolution of this case. 
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Appellants’ arguments that sovereign immunity is ebbing are not 

supported by the case law, and the decisions Appellants cite miss the mark.  

For example, the Supreme Court’s decision, in Lewis v. Clarke, addressed 

the liability of tribal employees, but did not diminish or have any impact on 

the immunity of the tribe.  137 S. Ct. at 1288 (“[I]n a suit brought against a 

tribal employee in his individual capacity, the employee, not the tribe, is the 

real party in interest and the tribe’s sovereign immunity is not 

implicated.”).  On the contrary, the Court in Lewis, clarified that tribal 

sovereign immunity applied when the tribe is the real party in interest.  Id. 

at 1290-91.  Similarly, although courts have established slight variations on 

the tests used to determine whether an entity is an arm of the tribe, once 

that determination has been made, tribal sovereign immunity applies as a 

bar to the court’s jurisdiction unless there is an unequivocal expression of 

the tribe’s waiver or Congress’s abrogation.  See, e.g., White v. Univ. of 

Cal. (9th Cir. 2014) 765 F.3d 1010, 1029.  The California Supreme Court’s 

decision in People v. Miami Nation, is inapposite because the holding 

addressed the test for determining whether the defendant was an arm of the 

tribe, not the scope of the Tribe’s immunity.  (2016) 2 Cal.5th 222.  

Appellants’ reliance on Agua Caliente Band is also misplaced.  The holding 

in that case was narrowly limited to the extraordinary facts involving the 

State’s rights under the U.S. Constitution to regulate free elections.  Agua 

Caliente Band, 40 Cal.4th at 259 (“Given the unique facts . . . that the 

guarantee clause [in the U.S. Constitution], together with the rights 

reserved under the Tenth Amendment, provide the [Fair Political Practice 

Commission] authority under the federal Constitution to bring suit against 

the Tribe in its enforcement of the [Political Reform Act.]”)   

Rather than supporting a new exemption to tribal sovereign 

immunity, Appellants’ citation of the decision in Boisclar v. Superior 

Court, highlights the availability of an alternative remedy against tribal 
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officials, who have more limited immunity, if they commit tortious actions 

on non-Indian land, or actions in excess of their authority or authority not 

validly conferred.  (1990) 51 Cal.3d 1140, 1157.     

F. Policy Considerations Weigh Heavily Against Carving Out a New 
Immovable Property or In Rem Exception.  

1. There Are Several Government Entities Entrusted with 
Protecting the Public Interest. 

 Appellants do not allege that the Tribe has denied the public access 

to the coastal waters in the 20 years that the Tribe has owned the Harbor 

Property, and although the Tribe’s plans have been scrutinized by federal 

and state agencies in public proceedings, they do not allege any 

particularized potential harm.  Based on a Complaint that alleges nothing 

more than Appellants’ speculative concern about what might happen if the 

property is accepted into trust, they ask the Court to deviate from the 

doctrine of stare decisis and apply a novel exception to tribal sovereign 

immunity that has never been applied before.  The Complaint clearly 

distinguishes this case from Upper Skagit, where neighboring land owners 

alleged that the Tribe’s actions were injuring their individual property 

interest, and it is facially distinct from Cass County and City of 

Chattanooga, which involved eminent domain actions. 

 The City holds title to the tidelands as a trustee for the public (see 

Chapter 936, Statutes of 1986), and as such has the obligation and authority 

to protect public recreational access to these coastal areas.  In addition, both 

federal and state governments have established extensive statutory and 

regulatory processes to protect the interests of the State and the public 

regarding coastal access.  BIA regulations establish a comprehensive 

administrative process to protect the public and state interests in the trust 

acquisition process.  See Section B(2),(3), supra.  In response to the Tribe’s 

requested acquisition, the BIA published notice of the proposed trust 
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acquisition, directly notified the Coastal Commission and local 

governments, and published a draft environmental assessment and took 

public comment.  Pursuant to the CZMA, the BIA also was required to 

make a determination that the proposed trust acquisition is consistent, to the 

maximum extent practicable, with the Coastal Act, and submit that 

“consistency determination” to the Coastal Commission for a determination 

of concurrence or objection.  See 16 U.S.C. § 1456(c). 

Recognizing the unique state interests inherent in coastal areas, 

Congress enacted the CZMA, which provides the states with the right to 

oversee proposed federal actions to ensure consistency with state law.  See 

Section B(2), above.  Significantly, the Coastal Commission, in carrying 

out its obligations under the CZMA to ensure that the BIA’s proposed trust 

acquisition is consistent with the Coastal Act, undertook an extensive 

review of the proposed trust acquisition, which is reflected in the 

Commission Report concurring in the BIA’s consistency determination.  

See Ex. B, Resp’t’s Req. for Judicial Notice.  In particular, the Coastal 

Commission considered the question of public access.  In addition to noting 

that the pier is included in the National Tribal Transportation Facility 

Inventory, the Commission referred to the intergovernmental agreements 

protecting public access.  See Ex. C, Resp’t’s Req. for Judicial Notice.  

After a thorough examination of the proposed trust acquisition, the Coastal 

Commission concluded that it was consistent with State law.  See Ex. B to 

Resp’t’s Req. for Judicial Notice. 

A local advocacy group disagreed with the Commission’s 

determination, and filed a petition for a writ to direct the Commission to 

reverse its determination, and that action is pending in the Superior Court 

for the County of Humboldt.  Humboldt All. for Responsible Planning, an 

Unincorporated Ass’n v. Cal. Coastal Comm’n, an Agency of Cal., No. 

CV190327).  See Humboldt Alliance Pet. for Writ of Administrative 
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Mandamus (“Petition”), Ex. A to the Resp’t’s Req. for Judicial Notice.  In 

that case, the plaintiff alleged that the Coastal Commission considered and 

unconditionally approved the fee to trust action as consistent with the 

CZMA and the Coastal Act.  See Petition ¶ 7.  Thus, the requirements of 

California law and the alleged right of the public to cross the subject 

property were subject to a state administrative process, which has an 

alternative judicial remedy, which has been invoked and remains pending.   

If the Secretary of the Interior approves the trust acquisition, and the 

Appellants disagree with the Secretary’s decision, they can appeal that 

decision in the Interior Board of Indian Appeals, and if the administrative 

appeals board upholds the decision, they could challenge the agency 

decision in federal court.  Further, if the land is taken into trust, any Tribal 

action involving a BIA action would trigger the CZMA review process.  

 There is no need for the court to carve out a new exception to tribal 

sovereign immunity because the public may pursue alternative remedies 

through state agencies, the City of Trinidad, and federal agencies.     

2. The Success of Some Gaming Facilities Is Irrelevant. 

Appellants assert, without support, that one of the original 

assumptions behind tribal sovereign immunity is that tribes have little 

money.  This bare assertion is false.  See Section B, supra, which sets out 

the Supreme Court case law explaining the basis for the doctrine of tribal 

sovereign immunity.  Appellants appear to argue that because the Tribe 

engages in gaming it has forfeited its sovereign immunity.  Opening Br. 26-

29.  Appellants rely on dissenting opinions and the Kiowa decision while 

conceding that Congress has declined to abrogate tribal sovereign immunity 

despite the Court’s concerns and that the Court remained bound by its own 

precedent deferring to Congress on the issue of tribal immunity.  Id. at 27-

29.  Such an argument is without merit and is rebutted by a long line of 
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decisions in which the courts, including the Supreme Court in Bay Mills, 

have upheld the sovereign immunity of tribes engaged in gaming, often 

when the dispute involves gaming-related activities.  Bay Mills, 572 U.S. at 

804.       

 Moreover, the NIGC information submitted by Appellants is not 

relevant to the Tribe or the Tribe’s property at issue in this case.  The table 

posted on the NIGC website merely purports to depict the aggregate 

gaming revenues of certain regions of the United States on the basis of 

submissions, without defining the regions, identifying the parties that 

submitted information, or the information submitted.  Neither that table nor 

the other information from the NIGC website provides any information 

specific to the Tribe, its sovereign immunity, the subject property, or the 

underlying action.  The Court should decline Appellants’ invitation to 

introduce such information that is irrelevant to this case. 

G. This Court Should Deny Appellants Request for Leave to Amend 
Their Complaint. 

Appellants request that they be afforded the opportunity to amend 

their Complaint to allege that the Tribe holds the property for commercial 

purposes, should the court consider the lack of a “commercial” allegation 

significant.  Opening Op. Br. 19.  Appellants also state that their request 

relates solely to their arguments regarding footnote 8 of the Bay Mills 

decision.  Id. at 20.  Appellants mischaracterize the rule governing 

amendments in the context of a demurrer as being “liberal.”  On the 

contrary, the court in Gomes v. Countrywide Home Loans, Inc. states that 

the “plaintiff has the burden of proving that an amendment would cure the 

defect.”  (2011) 192 Cal.App.4th 1149, 1153.  Appellants fail to 

demonstrate how any amendment to the Complaint to allege that the Tribe 

uses the Harbor Property for commercial purposes will cure the legal 
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insufficiency of the Complaint to overcome the bar of tribal sovereign 

immunity.   

 The Supreme Court has repeatedly ruled that tribal sovereign 

immunity applies to off-reservation commercial activities.  See Section A.1, 

supra.  Footnote 8 of the Bay Mills decision notes that there may 

extraordinary circumstances that may provide grounds for the Court to 

deviate from the doctrine of stare decisis.  See Section E, supra.  In order to 

deviate from its own precedent deferring to Congress, the Bay Mills Court 

opined, in the sentence to which footnote 8 is appended, that “Michigan 

would need an ace up its sleeve.”  Appellants fall far short of proving that 

the simple amendment of their Complaint to allege that the Tribe engages 

in commercial activities on the Harbor Property will provide the “ace up the 

sleeve” necessary to cause the court to deviate from stare decisis.  The one 

thing granting Appellants leave to amend their Complaint would 

accomplish is to deprive the Tribe of the benefits of sovereign immunity by 

extending the litigation.  “An immunity defense is effectively lost if an 

immune party is forced to stand trial or face the other burdens of litigation.”  

Big Valley Band of Pomo Indians, 133 Cal.App.4th at 1189. 

H. Appellants Fail to State a Claim upon Which Relief May Be 
Granted Because Quieting Title in a Public Easement Based upon 
the Assertion that Trust Acquisition May Affect the Public’s Use of 
the Property is Preempted by Federal Law. 

 Even if the case could proceed despite the Tribe’s sovereign 

immunity, it should be dismissed on the grounds that Appellants have failed 

to state a claim upon which relief can be granted.  Although the Tribe did 

not raise federal preemption in the lower court, the Tribe may properly raise 

it for the first time on appeal.  See People v. Salcido (2019) 42 Cal.App.5th 

529, 537 (“In any event, federal preemption can be raised for the first time 

on appeal.”); see also ReadyLink Healthcare, Inc. v. Jones (2012) 210 
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Cal.App.4th 1166, 1175 (deciding issue of federal preemption raised for the 

first time on appeal); Town of Atherton v. Cal. High—Speed Rail Auth. 

(2014) 228 Cal.App.4th 314, 331.   

1. The Court May Dismiss a Case for Failure to State a Claim 
Based on Preemption. 

 A court may dismiss a complaint for failure to state a claim when no 

relief can be granted because of preemption of a state law action.  “A pure 

legal issue of preemption is properly handled by demurrer[.]”  Wash. Mut. 

Bank v. Super. Ct. (2002) 95 Cal.App.4th 606, 612; see also Miller v. Bank 

of America, N.A. (USA) (2009) 170 Cal.App.4th 980, 984 (“A demurrer is 

an appropriate vehicle to secure a dismissal of a state law action based on 

federal law preemption.”) (quoting Ball v. GTE Mobilenet of Cal. (2000) 81 

Cal.App.4th 529, 535.   

 The Supremacy Clause of the U.S. Constitution “vests Congress 

with the power to preempt state law.”  People ex rel. Harris v. Pac Anchor 

Transp., Inc. (2014) 59 Cal.4th 772, 777.  “Congress may exercise that 

power by enacting an express preemption provision, or courts may infer 

preemption under one of more of three implied preemption doctrines: 

conflict, obstacle, or field preemption.”  Id. (citations omitted).  “Conflict 

preemption is found when it is impossible to comply with both state and 

federal law simultaneously.”  Id. at 778.  “Obstacle preemption occurs 

when state law stands as an obstacle to the full accomplishment and 

execution of congressional objectives.”  Id.  “Field preemption applies 

when federal regulation is comprehensive and leaves no room for state 

regulation.”  Id.   

2. Appellants’ State Common Law Cause of Action Is 
Preempted by the IRA and CZMA.   

 Appellants admit that they were motivated to file their action 

seeking to quiet title to an alleged public easement to use land acquired by 
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the Tribe for the purpose of supplementing its reservation lands because of 

the threat of transfer of the subject property into ‘federal trust status.’”  

Opening Br. 9.  Such use of a state common law action directly conflicts 

with the federal trust acquisition process and is preempted by both the IRA 

and the CZMA.  Well-established precedent provides that “Congress has 

broad power to regulate tribal affairs under the Indian Commerce Clause, 

Art. 1, § 8, cl. 3.”  People ex. Rel. Becerra v. Huber (2019) 32 Cal.App.5th 

524, 540 (citing White Mountain Apache Tribe v. Bracker (1980) 448 U.S. 

136.  “This congressional authority and the ‘semi-independent position’ of 

Indian tribes have given rise to two independent but related barriers to the 

assertion of state regulatory authority over tribal reservations and 

members.”  Id.   

First, the exercise of such authority may be pre-empted by 
federal law.  Second, it may unlawfully infringe ‘on the right 
of reservation Indians to make their own laws and be ruled by 
them.’  The two barriers are independent because either, 
standing alone, can be a sufficient basis for holding state law 
inapplicable to activity undertaken on the reservation or by 
tribal members.  They are related, however, in two important 
ways.  The right of tribal self-government is ultimately 
dependent on and subject to the broad power of Congress.  
Even so, traditional notions of Indian self-government are so 
deeply engrained in our jurisprudence that they have provided 
an important ‘backdrop,’ . . . against which vague or 
ambiguous federal enactments must always be measured.  

Id. (internal citations omitted). 

 Recognizing the need to reestablish and supplement tribal 

homelands, Congress enacted the IRA to authorize the Secretary of the 

Interior to take title to lands located off reservation and hold them for the 

benefit of a federally recognized Indian tribe, and to adopt federal 

regulations implementing the statutorily authorized trust acquisition 

process.  See Section B.2, supra.  In addition, Congress enacted the CZMA, 

which balances the overlapping interests that states and the federal 
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government hold in coastal lands and waters and establishes a 

comprehensive statutory and regulatory scheme to require federal agencies 

to act consistent with state coastal management programs when their 

actions may affect the coastal zone.  See Section F, supra. 

 The Tribe, in the exercise of its rights under the IRA, acquired the 

Harbor Property, which is located within a mile of the Tribe’s reservation 

lands on the Trinidad Rancheria to facilitate the Tribe’s self-determination 

and economic development.  The Tribe constructed a new pier on the 

property, which it operates as a public transportation facility included in the 

National Tribal Transportation Facility Inventory, and in accordance with 

the federal regulations requiring public access governing.  25 C.F.R. 

§ 170.114.  In accordance with the regulations governing the trust 

acquisition of off reservation lands owned in fee simple by Indian tribes, 

the Tribe petitioned the Secretary of the Interior to take title to the Harbor 

Property and hold it in trust for the benefit of the Tribe.  Alleging 

speculative injury that the public might suffer if the Harbor Property is 

acquire by the United States in trust, Appellants filed this lawsuit to quiet 

title to an alleged public easement on the Tribe’s property.        

Appellants’ action to quiet title to an alleged public easement on the 

land that the Tribe seeks to place in trust stands as “an obstacle to the 

accomplishment and execution of the full purposes and objectives of 

Congress,” People v. Dillard (2018) 21 Cal.App.5th 1205, 1215, as set 

forth in the IRA and its implementing regulations.  As explained above, the 

IRA’s regulatory scheme for taking land in trust “is sufficiently 

comprehensive to make reasonable the inference that Congress ‘left no 

room’ for supplementary state regulation.”  Viva! Int’l Voice for Animals v. 

Adidas Promotional Retail Operations, Inc. (2007) 41 Cal.4th 929, 936.  

In addition, Appellants’ lawsuit conflicts with the administrative 

appeal process provided for in land into trust acquisition decisions. 
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Specifically, decisions by the Bureau of Indian Affairs (BIA) to acquire 

lands in trust are subject to appeal to the Interior Board of Indian Appeals 

(IBIA), with judicial review pursuant to the Administrative Procedures Act 

(APA).  25 C.F.R. § 151.12(d)(4) (“Any party who wishes to seek judicial 

review of an official’s decision must first exhaust administrative remedies 

under 25 CFR part 2.”).  Under this scheme, a party opposing a trust 

application must first file an administrative appeal before initiating judicial 

review under the APA.  “Since 1975, regulations governing challenges to 

decisions of the Bureau of Indian Affairs have required an administrative 

appeal from most BIA decisions before judicial review of such decisions 

can be obtained.”  Stock West Corp. v. Lujan (9th Cir. 1993) 982 F.2d 1389, 

1393 (emphasis added).  This requirement “permits the development of a 

factual record, application of agency expertise, and possible resolution of 

the dispute without resort to federal court.”  Id. at 1394.  Suits challenging 

trust acquisitions without first exhausting administrative remedies are 

therefore dismissed for failure to exhaust administrative remedies.  Id.  

A corollary to the rule requiring exhaustion of administrative 

remedies is that interested parties cannot make an “end run” around such 

requirements by attacking administrative decisions collaterally.  See United 

States v. Lowry (9th Cir. 2008) 512 F.3d 1194, 1203; United States v. 

Backlund (9th Cir. 2012) 689 F.3d 986, 1000 (noting that Lowry “reflects 

the eminently reasonable principle that parties may not use a collateral 

proceeding to end-run the procedural requirements governing appeals of 

administrative decisions”).  Appellants’ suit directly conflicts with this 

process to challenge land into trust decisions—appeal to the IBIA, followed 

by a suit under the APA.  Appellants may eventually be allowed to avail 

themselves of this remedy.  However, there has not yet been an appealable 

decision made by the BIA in regards to the Tribe’s land into trust 

application.   
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Furthermore, Appellants’ suit also conflicts with the extensive 

statutory and regulatory scheme established to consider a proposed federal 

action that may affect the coastal zone, including the BIA’s proposed trust 

acquisition.  The CZMA and its implementing regulations, which works in 

concert with the California Coastal Act, are comprehensive and leave no 

room for Appellants’ cause of action purporting to represent the public 

apart from the specific protection of the public’s interest accorded to the 

Coastal Commission through the CZMA.  

The CZMA provides that “[e]ach Federal agency activity within or 

outside the coastal zone that affects any land or water use or natural 

resource of the coastal zone shall be carried out in a manner which is 

consistent to the maximum extent practicable with the enforceable policies 

of approved State management programs.”  16 U.S.C. § 1456(c)(1)(A).  

The CZMA regulation defines the term “consistent to the maximum extent 

practicable” to mean “fully consistent with the enforceable policies of 

management programs unless full consistency is prohibited by existing law 

applicable to the Federal agency.”  15 C.F.R. § 930.32(a)(1) (emphasis 

added).  The California coastal management programs are set forth in the 

California Coastal Act. Cal. Pub. Res. Code § 30000 et seq.  The Coastal 

Act establishes requirements for public access to the shoreline in Section 

30210, which carries out the requirements of Article X of the California 

Constitution.  The Act provides that “[o]ceanfront land suitable for 

recreational use shall be protected for recreational use and development” 

Cal. Pub. Res. Code § 30221. 

Under CZMA the State agency charged with administering the 

state’s coast management programs (here the Coastal Commission) may 

either concur with the agency consistency determination or object.  16 

U.S.C. § 1456(c)(3)(A).  If the agency objects the CZMA regulations 
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provide a dispute resolution process.15  15 C.F.R. § 930.43.  Appellants do 

not allege that the Tribe has denied the public access, rather they allege 

that, if the Harbor Property should be taken into federal trust, the Tribe 

might deny access in the future.  As set forth above, their cause of action 

conflicts with the implementation of the trust acquisition provisions of the 

IRA, and the careful balancing of federal and state interests reflected in the 

CZMA.  Accordingly, this case should be dismissed for failure to state a 

claim (or in the alternative for lack of subject matter jurisdiction) because 

Appellants’ cause of action is preempted by the comprehensive federal 

statutory and regulatory scheme designed to authorize and govern the right 

of Indian tribes to supplement their reservation lands with fee lands the 

Tribe acquired for this purpose.    

V.  CONCLUSION 

Appellants’ claims of speculative harm do not provide a legal basis 

for this Court to deny the Tribe its established immunity from unconsented 

suit as confirmed in a long line of federal and state court decisions, 

including the United States Supreme Court and the California Supreme 

Court.  The Tribe’s acquisition of the subject Harbor Property, and its 

request that the United States accept title to the property in trust, are actions 

taken by the Tribe in its governmental capacity and in full accord with 

applicable federal law and regulations providing Indian tribes with the 

ability to supplement their reservation lands for governmental or economic 

                                                           
15 Appellants cite LT-WR, LLC. v. California Coastal Commission (2007) 
152 Cal.App.4th 770, 806, but that case is not on point.  In LT-WR, LLC, 
the court found that the Coastal Commission could not deny a development 
permit for gates barring public access because there might be prescriptive 
rights protecting public access.  Id. at 805-06.  However, in the instant case, 
the Coastal Commission was charged with protecting the state and public 
interest by determining whether the BIA’s proposed trust acquisition was 
consistent with the Coastal Act, including the public access requirements.   
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development purposes.  Tribal sovereign immunity is a matter of federal 

law, and carving out a new exception to tribal sovereign immunity would 

deviate from the Supreme Court’s longstanding deference to Congress and 

frustrate Congress’s exercise of its plenary power over Indian affairs, 

including matters of tribal sovereign immunity.  The public interest in 

recreational access to California coastal areas is protected by inter-

governmental agreements and the regulatory oversight of the Bureau of 

Indian Affairs and the California Coastal Commission pursuant to 

applicable federal law.  Appellants in their complaint provide no basis for 

this court to strip the Tribe of its governmental immunity and allow 

Appellants to use a state common law cause of action to disrupt or prevent 

a comprehensive and preemptive federal process of land acquisition for 

tribes.   

For these and the other reasons stated above, the Court should affirm 

the Superior Court decision dismissing Appellants’ claims with prejudice. 

 

Date:  July 10, 2020   HOBBS, STRAUS, DEAN & WALKER 
 
        /s/ Timothy C. Seward     
     Timothy C. Seward 
     Attorneys for Respondent  
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