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i 

STATEMENT REGARDING ORAL ARGUMENT 

Defendants-Appellants respectfully request oral argument.  This case involves 

important issues of tribal sovereign immunity, and this Court’s decisional process 

will be significantly aided by oral argument.  See FED. R. APP. P. 34(a)(2); 11TH CIR.

R. 34-3(b).      
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1 

STATEMENT OF SUBJECT-MATTER AND APPELLATE 
JURISDICTION 

Plaintiff-Appellee Lillian Easley brought suit—alleging violations of 

Alabama law and the federal Racketeer Influenced and Corrupt Organizations Act 

(“RICO”)—under 28 U.S.C. §§ 1331, 1332, and 1367.  On August 28, 2020, the 

district court denied Defendants’ motion to dismiss on sovereign and qualified 

immunity grounds.  Defendants timely filed their notice of appeal on September 25, 

2020.  This Court has jurisdiction over the district court’s immediately appealable 

immunity rulings pursuant to 28 U.S.C. § 1291.  See Tamiami Partners ex rel. 

Tamiami Dev. Corp. v. Miccosukee Tribe of Indians of Fla., 63 F.3d 1030, 1050 

(11th Cir. 1995) (sovereign immunity); Ashcroft v. Iqbal, 556 U.S. 662, 672 (2009) 

(qualified immunity). 

STATEMENT OF THE ISSUES 

I.  Whether the district court erred in denying Defendants’ motion to dismiss 

Hummingbird Funds, LLC—alleged to be a tribal limited liability company and 

economic development entity that is wholly owned, operated, controlled, and 

regulated by the Lac Courte Oreilles Band of Lake Superior Chippewa Indians—on 

tribal sovereign immunity grounds. 
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II.  Whether the district court erred in denying Defendants’ motion to dismiss 

the individual defendants1—all of whom are alleged to be officers or directors of a 

tribal entity that oversees and manages Hummingbird Funds, LLC—on tribal 

sovereign immunity grounds or, in the alternative, under the doctrine of qualified 

immunity. 

INTRODUCTION  

This appeal seeks to vindicate the traditional immunities that protect tribal 

defendants from suit.  Plaintiff Lillian Easley entered into a Consumer Installment 

Loan Agreement (the “Loan Agreement”) with Hummingbird Funds LLC, d/b/a 

Blue Trust Loans (“Hummingbird”), a tribal limited liability company that is wholly 

owned, operated, controlled, and regulated by the Lac Courte Oreilles Band of Lake 

Superior Chippewa Indians (“LCO Tribe”), a sovereign, federally recognized tribe.  

In doing so, Easley acknowledged and agreed that (i) Hummingbird is owned, 

operated, controlled, and regulated by the LCO Tribe, (ii) the loan is governed by 

laws of the LCO Tribe, and (iii) as an arm of the LCO Tribe, Hummingbird is entitled 

to and intends to assert sovereign immunity from suit.   

1 The individual defendants are John Cadotte, William Trepania, Daylene 
Sharlow, Tweed Shuman, Don Carley, Lee Harden, and Trina Starr (collectively, the 
“Individual Defendants”).  Defendant James Williams, Jr., who is not a member of 
or affiliated with the LCO Tribe (defined below), was voluntarily dismissed from 
the action.  Doc 75 - Pg 1 n.1. 
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Easley nonetheless filed this lawsuit, alleging that Hummingbird charges 

usurious interest rates prohibited by Alabama and federal laws.  But Easley’s suit 

can proceed only if she first establishes that Hummingbird and the Individual 

Defendants are subject to the district court’s authority.  The district court wrongly 

disregarded settled law and the facts before it to deny Defendants’ facial attack on 

subject matter jurisdiction. 

Easley failed to plead facts that would subject Hummingbird to the 

jurisdiction of the court.  The allegations regarding Hummingbird’s status as an 

economic instrumentality of the LCO Tribe and explicit retention of sovereign 

immunity as a tribal entity, set forth in Easley’s own complaint and her Loan 

Agreement incorporated as an attachment thereto, confirm that Hummingbird is an 

arm of the Tribe protected by the Tribe’s sovereign immunity.  Easley failed to plead 

any facts that would negate Hummingbird’s status as a sovereign arm of the Tribe 

immune from suit.   

The district court nevertheless denied Hummingbird’s facial attack on subject 

matter jurisdiction.  Despite acknowledging that the allegations in the complaint and 

the attached Loan Agreement support Hummingbird’s entitlement to immunity and 

must be accepted as true on a facial attack to jurisdiction, the district court 

disregarded those allegations.  Instead, the district court reasoned that tribal 

sovereign immunity is “akin to an affirmative defense” that should be analogized to 
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Eleventh Amendment immunity and “disagree[d]” that Easley has an obligation to 

plead facts contradicting the allegations in her complaint and incorporated Loan 

Agreement that support Hummingbird’s entitlement to immunity.  But this Court 

has rejected characterizing sovereign immunity of nations (including tribes) as an 

affirmative defense, has refused to make tribal sovereign immunity and state 

sovereign immunity coextensive, and has made clear that a plaintiff can plead herself 

out of court.  The district court’s ruling disregards these settled principles, effectively 

negates tribes’ right to bring facial jurisdictional attacks against deficient 

complaints, and instead limits tribes to bringing burdensome factual attacks that 

defeat the purpose of sovereign immunity.     

The district court’s denial of immunity to the Individual Defendants—alleged 

to be LCO Tribe officials involved in the management of Hummingbird—is equally 

flawed.  Although the Supreme Court recently emphasized that a court may not rely 

on a plaintiff’s “individual capacity” label to determine whether a suit actually 

presses official capacity claims barred by tribal sovereign immunity, that is exactly 

what the district court did below.  Had the court properly assessed the allegations in 

the complaint, it would have found that the relief Easley seeks is truly against 

Hummingbird and dismissed the claims against the Individual Defendants as official 

capacity claims.  The Ex parte Young doctrine—which provides an immunity 

exemption for official capacity claims seeking prospective injunctive and 
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declaratory relief to stop ongoing violations of federal law—does not save Easley’s 

official capacity claims, because she lacks Article III standing to pursue prospective 

relief and the statutory right to seek such relief. 

Alternatively, even if the district court were correct that the claims against the 

Individual Defendants are individual capacity claims, qualified immunity mandates 

dismissal.  Contrary to the district court’s cursory analysis, qualified immunity 

applies to tribal officials, and there is no clearly established law that would have put 

the Individual Defendants on notice that state lending laws, like the Alabama Small 

Loan Act, clearly applied to tribal lenders, like Hummingbird, who issue loans under 

the authority of tribal law.  

This Court should reverse the denial of Defendants’ motion to dismiss for lack 

of subject matter jurisdiction and remand with instructions to dismiss Easley’s action 

with prejudice. 

STATEMENT OF THE CASE

Factual Allegations 

Hummingbird is a “tribal limited liability company organized under [LCO] 

tribal law” and is “wholly-owned and controlled by the [LCO Tribe], a federally-

recognized sovereign American Indian tribe.”  Doc 34 - Pg 14 n.2 (quoting Doc 34-

1 - Pg 4); see id. at 3, ¶ 5.  As an online lender, Hummingbird serves as “an economic 

development arm . . . [and] instrumentality of” the Tribe. Id.  Hummingbird is 
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“licensed and regulated by the Tribal Financial Services Regulatory Authority . . . 

and operate[s] in accordance with the Tribal Consumer Financial Services 

Regulatory Code.”  Id. at 14 n.2 (quoting Doc 34-1 - Pg 4).   

“[L]oans made through Hummingbird” are “manage[d]” by the “LCO 

Financial Services Board”—a “board or department or division of the LCO Tribe.”  

Id. at 3, ¶ 6.  The Individual Defendants include five members of the Board of 

Directors of LCO Financial Services: John (Randy) Cadotte, William Trepania, 

Daylene Sharlow, Tweed Shuman, and Don Carley, as well as LCO Financial 

Services Executive Director Lee Harden and LCO Financial Services Director of 

Operations Trina Starr.  Id. at 3-4, ¶¶ 7-14. 

In March 2019, Easley obtained a $650 loan from Hummingbird.  Id. at 2-3, 

7, ¶¶ 4, 30.  Easley’s Loan Agreement provides that LCO tribal law will govern the 

resolution of any disputes.  Doc 34-1 - Pgs 1, 8.  Her Loan Agreement also contains 

“Sovereign Immunity” and “Preservation of Sovereign Immunity” provisions, which 

provide that “[i]t is the express intention of the Tribe and [Hummingbird], operating 

as an economic arm-of-the-tribe, to fully preserve, and not waive either in whole or 

in part, . . . sovereign governmental immunity, and any other rights, titles, privileges, 

and immunities, to which they are entitled.”  Doc 34 - Pg 8, ¶ 35 (quoting Doc 34-1 

- Pg 8).  Easley’s Loan Agreement further provides:  “To protect and preserve the 

rights of the parties, no person may assume a waiver of immunity, except by express 
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written declaration of the Tribe’s Governing Board specifically authorizing a waiver 

of the matter in question.”  Doc 34-1 - Pg 8.  When Easley signed the Loan 

Agreement, she acknowledged that she “READ, UNDERST[OO]D, AND 

AGREE[D] TO ALL OF THE TERMS AND CONDITIONS OF TH[E] 

AGREEMENT.”  Id. at 11. 

One week after obtaining her loan, Easley made an initial payment of $109.25, 

followed by seven bi-weekly payments of $156.64.  Doc 34 - Pgs 7-8, ¶ 32.  Easley 

repaid the loan with a final payment of $722.39 in July 2019.  Id.  

Procedural History 

1. In November 2019, Easley brought suit on behalf of herself and 

putative classes of Alabama and United States residents against Hummingbird and 

the Individual Defendants, purportedly in their individual capacities.  Doc 1 - Pgs 3-

4, ¶¶ 5-15.  The operative (amended) complaint, filed in response to several 

threshold motions to dismiss, alleges violations of and a conspiracy to violate (i) the 

Alabama Small Loan Act, which regulates the making of loans of less than $1,500 

by, inter alia, requiring licensing and setting a maximum interest rate, Doc 34 - Pgs 

21-23, ¶¶ 83-94 (citing ALA. CODE §§ 5-18-4, -8, -15); and (ii) RICO, based on the 

alleged collection of an “unlawful debt,” defined as a loan that is unenforceable 

under state law, with an interest rate that is at least twice the enforceable rate set by 

USCA11 Case: 20-13644     Date Filed: 01/08/2021     Page: 22 of 88 



8 

state law, id. at 23-25, ¶¶ 95-111; see 18 U.S.C. §§ 1962(c), (d).  The complaint 

quotes and attaches as an exhibit Easley’s Loan Agreement.  Doc 34-1. 

Defendants renewed their motion to dismiss for lack of subject matter 

jurisdiction, arguing that they are entitled to tribal sovereign immunity from suit 

because the complaint:  (i) acknowledges that Hummingbird is an arm of the LCO 

Tribe and fails to plead any facts that would subject Hummingbird to the district 

court’s jurisdiction; and (ii) despite purporting to sue the Individual Defendants in 

their individual capacities, actually asserts official capacity claims against 

Hummingbird as the real party in interest.  Defendants alternatively argued that, even 

if the Individual Defendants were being sued in their individual capacities, they 

would be entitled to qualified immunity. 

2. The magistrate judge issued a report and recommendation—ultimately 

adopted by the district court—denying the motion to dismiss. 

With respect to Hummingbird, the report and recommendation recounted that 

“Easley’s operative complaint acknowledges, though without appearing to accept, 

that Hummingbird ‘purports to be an entity organized under the laws of’ [the LCO 

Tribe],” Doc 75 - Pg 4 (quoting Doc 34 - Pg 3, ¶ 5), as well as “uncritically” and 

“unreservedly acknowledges that loans made through Hummingbird are managed 

by LCO Financial Services, which is a ‘board or department or division of the LCO 

Tribe,’” id. at 4, 9 (quoting Doc 34 - Pg 3, ¶ 6).   
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The report and recommendation also noted that “the terms of the subject loan 

agreement, which Easley has attached to her operative complaint” and thus must be 

accepted as true, contains several “indicators that Hummingbird could be an arm of 

the LCO Tribe.”  Id. at 9 & n.8.  In particular, the report and recommendation 

acknowledged that “multiple provisions” of the Loan Agreement designated LCO 

tribal law as the governing law and identified “Hummingbird ‘as an economic arm, 

instrumentality, and wholly owned limited liability company of the Tribe[, which] 

is a federally-recognized American Indian Tribe and enjoys governmental 

immunity.’”  Id. at 9-10 & n.8 (alteration in original) (quoting Doc 34-1 - Pgs 1, 4, 

8).  The report and recommendation further recognized that the Loan Agreement 

memorialized “the Tribe and Hummingbird[’s] ‘express intention . . . to fully 

preserve, and not waive either in whole or in part, exclusive jurisdiction sovereign 

governmental immunity, and any other rights, titles, privileges, and immunities, to 

which they are entitled.’”  Id. at 10 (alteration and ellipsis in original) (quoting Doc 

34-1 - Pg 8). 

The report and recommendation, relying on Fourth Circuit precedent, 

nevertheless found Hummingbird’s assertion of tribal sovereign immunity to be 

“akin to an affirmative defense” like Eleventh Amendment immunity and therefore 

a “matter[] outside of the complaint” that is “generally not considered” on a “facial 

Rule 12(b)(1) attack,” unless “the defense clearly appears on the face of the 
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complaint.”  Id. at 10-12 (emphasis omitted).  In the magistrate judge’s view, 

because “the burden of proof should fall to the entity seeking immunity as an arm of 

the tribe, despite the jurisdictional nature of such immunity,” Easley was not 

required to plead facts negating Hummingbird’s sovereign status.  Id. at 10-11.   

Applying that legal framework, the report and recommendation concluded 

that “whether Hummingbird truly is an arm of the LCO Tribe does not clearly appear 

on the face of the complaint.”  Id. at 12.  The magistrate judge “d[id] not believe that 

Easley has accepted”  or that the court was “obligated . . . to accept, all assertions in 

the loan agreement as true simply by including it as an exhibit to her complaint.”  Id.

at 12 n.11. 

With respect to the Individual Defendants, the report and recommendation 

recognized that “[t]ribal officials are generally entitled to [tribal sovereign] 

immunity for acts taken in their official capacity and within the scope of their 

authority,” but found no immunity here because “Easley only alleges that the 

Individual Defendants are being ‘sued in their individual capacities.’”  Id. at 5 

(quoting Doc 34 - Pg 3, ¶ 7).  The report and recommendation declined to “look 

beyond Easley’s ‘individual capacity’ label and find that the relief she seeks is really 

only appropriately brought against them in their official capacity,” reasoning that the 

individual/official capacity distinction “goes to the merits” and would only “limit 

Easley’s ability to obtain all the relief she seeks.”  Id. at 6.  The report and 
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recommendation therefore did not reach Easley’s alternative argument that she 

should be able to proceed against the Individual Defendants in their official 

capacities under Ex parte Young.  Id. at 6-8 n.6. 

The report and recommendation, however, did reach (in a footnote) the 

Individual Defendants’ alternative argument that individual capacity claims would 

be barred under the doctrine of qualified immunity.  As a threshold matter, the report 

and recommendation took the position that tribal officials are not entitled to qualified 

immunity.  Id.  The report and recommendation also found that the Individual 

Defendants are not entitled to qualified immunity because they “have been put on 

notice at least since the U.S. Supreme Court’s 2017 decision in Lewis [v. Clarke, 

137 S. Ct. 1285 (2017)]—well before Easley took out the subject loan—that tribal 

employees are not protected by sovereign immunity when sued in their individual 

capacities.”  Id.

3. In a brief order overruling Defendants’ objections to the foregoing 

reasoning from the magistrate judge’s report and recommendation, the district court 

adopted the report and recommendation and embraced the idea that “[t]ribal 

immunity is akin to an affirmative defense in that a tribe (or an arm of the tribe) must 

invoke immunity; a plaintiff does not have the burden to plead sufficient acts to 

defeat immunity” and “[i]n a Rule 12(b)(1) facial attack . . . is not required to prove 

anything.”  Doc 82 - Pgs 1-2.  According to the court, it was enough that “the 
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Complaint on its face alleges facts to support [federal question] subject matter 

jurisdiction” over the RICO claims.  Id. at 2.   

Standard of Review 

This Court reviews the district court’s denial of a defendant’s entitlement to 

tribal sovereign or qualified immunity de novo.  Seminole Tribe of Fla. v. Florida, 

11 F.3d 1016, 1021 (11th Cir. 1994) (sovereign immunity); Dalrymple v. Reno, 334 

F.3d 991, 994 (11th Cir. 2003) (qualified immunity).  

SUMMARY OF ARGUMENT 

This Court should reverse the denial of Defendants’ motion to dismiss for lack 

of subject matter jurisdiction and remand with instructions to dismiss Easley’s action 

with prejudice. 

I. The district court erred in denying Hummingbird’s motion to dismiss 

for lack of subject matter jurisdiction based on tribal sovereign immunity.  The 

complaint and the incorporated Loan Agreement demonstrate that Hummingbird is 

an arm of the LCO Tribe entitled to immunity, and the complaint fails to plead any 

facts indicating otherwise.  The district court inappropriately treated tribal sovereign 

immunity as “akin to an affirmative defense” like Eleventh Amendment immunity 

(an analogy this Court has rejected), based on a Fourth Circuit decision concerning 
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a factual attack.  Accordingly, Easley’s claims against Hummingbird should be 

dismissed. 

II. The district court likewise erred in concluding that it has jurisdiction 

over the Individual Defendants because Easley allegedly sued them in their 

individual, rather than their official, capacities.  In so holding, the district court 

flouted Supreme Court precedent requiring the court to look beyond the complaint’s 

characterization of the parties and instead “determine in the first instance whether 

the remedy sought is truly against the sovereign.”  Lewis, 137 S. Ct. at 1290.  

Moreover, even if the district court were correct that Easley alleges only individual 

capacity claims, it misapplied the doctrine of qualified immunity in finding that the 

Individual Defendants are not entitled to such immunity.  Contrary to the district 

court’s conclusions (i) qualified immunity applies to tribal officials and (ii) there is 

no clearly established law that put the Individual Defendants on notice that state law 

(upon which the RICO claims also depend) applied to the loans at issue.  As such, 

Easley’s claims against the Individual Defendants should be dismissed. 

ARGUMENT 

I. HUMMINGBIRD IS ENTITLED TO DISMISSAL ON TRIBAL 
SOVEREIGN IMMUNITY GROUNDS     

“Indian tribes are ‘domestic dependent nations’ that exercise ‘inherent 

sovereign authority.’”  Michigan v. Bay Mills Indian Cmty., 572 U.S. 782, 788 

(2014).  Although Indian tribes are subject to control by Congress, they remain 
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“separate sovereigns pre-existing the Constitution.”  Id.  Thus, unless and until 

Congress acts, Indian tribes retain “their historic sovereign authority.”  Id.

Among the core aspects of tribes’ sovereignty is the “common-law immunity 

from suit traditionally enjoyed by sovereign powers.”  Id.  That immunity is “a 

necessary corollary to Indian sovereignty and self-governance.”  Id.  Accordingly, 

the Supreme Court has “time and again treated the ‘doctrine of tribal immunity [as] 

settled law’ and dismissed any suit against a tribe absent congressional authorization 

(or a waiver)” that is “clear” and “unequivocal.”  Id.; see also Sanderlin v. Seminole 

Tribe of Fla., 243 F.3d 1282, 1286 (11th Cir. 2001); Contour Spa at the Hard Rock, 

Inc. v. Seminole Tribe of Fla., 692 F.3d 1200, 1206 (11th Cir. 2012).  

The Supreme Court and this Court’s precedents also make clear that the 

“special brand of sovereignty the tribes retain” is “broad.”  Bay Mills, 572 U.S. at 

790, 800.  Thus, absent congressional abrogation or waiver, “Indian tribes have 

immunity even when a suit arises from off-reservation commercial activity.”  Id. at 

785; see also Kiowa Tribe of Okla. v. Mfg. Techs, Inc., 523 U.S. 751, 760 (1998) 

(“Tribes enjoy immunity from suits on contracts, whether those contracts involve 

governmental or commercial activities and whether they were made on or off a 

reservation.”).  This broad reach of tribal sovereign immunity likewise extends to 

corporate subsidiaries of tribes.  Alabama v. PCI Gaming Auth., 801 F.3d 1278, 

1287-88 (11th Cir. 2015) (“[A]n entity that functions as an arm of a tribe shares in 
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the tribe’s immunity.”); see Bay Mills, 572 U.S. at 790 (citing Kiowa, 523 U.S. at 

758).  

In this case, there is no dispute that “[t]he LCO Tribe is a federally recognized 

Indian tribe . . . entitled to tribal sovereign immunity.”  Doc 75 - Pgs 4-5.  Nor is 

there any dispute that “an arm of a tribe . . . shares in the tribe’s immunity.”  Id. at 8 

(quoting PCI Gaming, 801 F.3d at 1288).  Rather, the question before the Court is 

whether Easley has alleged facts that would establish subject matter jurisdiction over 

Hummingbird, a commercial arm of the LCO Tribe.  The allegations in the 

complaint—including the terms of the incorporated Loan Agreement—and 

established legal principles compel the conclusion that she has not. 

A. Easley’s Own Allegations Confirm That Hummingbird Is An Arm 
Of The LCO Tribe 

1. The complaint and the Loan Agreement are replete with 
statements that support Hummingbird’s tribal sovereign 
immunity. 

Consistent with the fact that “[t]ribal sovereign immunity is a jurisdictional 

issue,” a tribal entity is entitled to seek threshold dismissal of a complaint on 

immunity grounds pursuant to Federal Rule of Civil Procedure 12(b)(1).  Furry v. 

Miccosukee Tribe of Indians of Fla., 685 F.3d 1224, 1228 (11th Cir. 2012); see also 

PCI Gaming, 801 F.3d at 1287 (“We have an obligation to make sure we have 

jurisdiction to hear this action, which requires us to first consider whether the 

defendants enjoy tribal sovereign immunity[.]”).  Such a challenge can take the form 
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of either a “facial attack” or a “factual attack.”  Lawrence v. Dunbar, 919 F.2d 1525, 

1529 (11th Cir. 1990).  Where, as here, a defendant brings a facial attack, a court is 

required “merely to look and see if [the] plaintiff has sufficiently alleged a basis of 

subject matter jurisdiction,” with “the allegations in [the] complaint . . . taken as true 

for the purposes of the motion.”  Id. (first alteration in original).  Documents attached 

to the complaint are considered to be part of the pleading and likewise must be 

assumed to be true.  Horsley v. Feldt, 304 F.3d 1125, 1134 (11th Cir. 2002) (“[A] 

copy of any written instrument which is an exhibit to a pleading is a part thereof for 

all purposes.”) (quoting FED. R. CIV. P. 10(c)); Burch v. Apalachee Cmty. Mental 

Health Servs., Inc., 840 F.2d 797, 798 (11th Cir. 1988) (“[W]e take the material 

allegations of the complaint and its incorporated exhibits as true.”).2

Moreover, the complaint’s jurisdictional allegations, like all factual 

allegations in the complaint, are “subject to Rule 11’s command—under pain of 

sanctions—that the ‘allegations and other factual contentions have, [or are likely to 

have following discovery,] evidentiary support.’” Lowery v. Ala. Power Co., 483 

2 “Factual attacks, on the other hand, challenge the existence of subject matter 
jurisdiction in fact, irrespective of the pleadings, and matters outside the pleadings, 
such as testimony and affidavits, are considered.”  Lawrence, 919 F.2d at 1529.  
“[N]o presumptive truthfulness attaches to a plaintiff’s allegations, and the existence 
of disputed material facts will not preclude the trial court from evaluating for itself 
the merits of jurisdictional claims.”  Id.  In their motion to dismiss, Defendants 
reserved the right to bring a factual challenge to subject matter jurisdiction, should 
their facial challenge be denied.  See Doc 37 - Pg 7 n.3.   
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F.3d 1184, 1216 (11th Cir. 2007) (alteration in original) (quoting FED. R. CIV. P. 

11(b)).  Where a “material element required for . . . the court’s subject matter 

jurisdiction is missing from the complaint,” a plaintiff cannot rely on jurisdictional 

discovery to acquire the information needed to cure the deficiency.  Id.  “In such a 

situation, the court [sh]ould not . . . allow the plaintiff to look for what the plaintiff 

should have had—but did not—before coming through the courthouse doors[.]”  Id.

Rather, “a court [sh]ould look only to the facts as alleged in the complaint.”  Id.

Here, the complaint’s allegations and the terms of the incorporated Loan 

Agreement—all of which must be assumed as true—readily demonstrate that 

Hummingbird is an arm of the LCO Tribe immune from suit.3  First, the complaint 

3 As the district court acknowledged, to determine whether a tribal commercial 
entity is an arm of the tribe entitled to sovereign immunity, courts generally consider 
several factors, including:  

(1) the method of the entities’ creation; (2) their purpose; (3) their 
structure, ownership, and management; (4) the tribe’s intent to share its 
sovereign immunity; (5) the financial relationship between the tribe and 
the entities; and (6) the policies underlying tribal sovereign immunity 
and the entities’ “connection to tribal economic development, and 
whether those policies are served by granting immunity to the economic 
entities.” 

Williams v. Big Picture Loans, LLC, 929 F.3d 170, 177 (4th Cir. 2019) (quoting
Breakthrough Mgmt. Grp., Inc. v. Chukchansi Gold Casino & Resort, 629 F.3d 
1173, 1187 (10th Cir. 2010)).  Not all of the factors are required to be satisfied, and 
none is dispositive.  See id. at 185 (finding tribal entity entitled to immunity despite 
only four of five factors weighing in favor of immunity).   
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concedes that Hummingbird and the Individual Defendants—operating through 

LCO Financial Services, another tribal entity—operate and control all aspects of the 

tribal lending business, including, for example, drafting the loan documents, 

managing Hummingbird’s website, managing Hummingbird’s banking 

relationships, providing customer service, issuing loans, and collecting amounts 

outstanding on loans.  Doc 34 - Pgs 3-4, 15-18, ¶¶ 6, 8-14, 60-61, 70-72.  Likewise, 

the complaint acknowledges that the Tribe intended to share its sovereign immunity 

with Hummingbird.  Id. at 8, ¶ 35. 

Easley’s Loan Agreement, which was attached as an exhibit to her complaint, 

reinforces Hummingbird’s arm-of-the-tribe status.  The Loan Agreement, whose 

terms Easley expressly acknowledged and agreed to when she signed the agreement, 

states:  (i) that Hummingbird is an “economic development arm of, instrumentality 

of, and wholly-owned and controlled by” the LCO Tribe; (ii) that, because of its 

sovereign immunity, Easley “will be limited as to what claims, if any, [she] may be 

able to assert”; and (iii) that it is the “express intention of the Tribe and 

[Hummingbird], . . . to fully preserve, and not waive either in whole or in part, . . . 

sovereign governmental immunity.”  Doc 34-1 - Pgs 8, 11. 

“[A] person who signs a contract is on notice of the terms therein[.]”  Compass 

Bank v. Limon, 464 F. App’x 782, 786 (11th Cir. 2012) (quoting Ex parte 

Renovations Unlimited, LLC, 59 So. 3d 679, 684 (Ala. 2010)).  Hummingbird 
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entered into the Loan Agreement in reliance on Easley’s acknowledgement that it is 

an arm of the LCO Tribe entitled to sovereign immunity.  Neither Easley in bringing 

suit—nor a court exercising jurisdiction—should be permitted to disregard those 

material terms, absent, at a minimum, well-pleaded facts contradicting them.   

Yet, neither Easley nor the district court identified any facts suggesting that 

Hummingbird is subject to the court’s jurisdiction.  Easley’s generic and conclusory 

allegations about purported tribal lending “schemes” do not provide a legitimate 

basis for disregarding the well-pleaded facts.  See, e.g., Doc 34 - Pg 6, ¶ 24 

(describing what complaint refers to as “rent-a-tribe scheme”).  A court’s “duty to 

accept the facts in the complaint as true does not require [it] to ignore specific factual 

details of the pleading in favor of general or conclusory allegations.  Indeed, when 

the exhibits contradict the general and conclusory allegations of the pleading, the 

exhibits govern.”  Griffin Indus., Inc. v. Irvin, 496 F.3d 1189, 1205-06 (11th Cir. 

2007).  As this Court has stressed: 

Conclusory allegations and unwarranted deductions of fact are not 
admitted as true, especially when such conclusions are contradicted by 
facts disclosed by a document appended to the complaint. If the 
appended document, to be treated as part of the complaint for all 
purposes under Rule 10(c), Fed.R.Civ.P., reveals facts which foreclose 
recovery as a matter of law, dismissal is appropriate. 

Id. at 1206 (citation omitted). 

Easley’s supposition that “[a]s courts and regulators examine the underlying 

relationship between the high-cost lender and the Tribe, they can only conclude that 
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the relationship between the Tribe and the monied interests which provide the capital 

for this scheme is insufficient to permit the lender to avail itself of the Tribe’s 

immunity” is likewise insufficient, and even worse, false.  Doc 34 - Pg 6, ¶¶ 23-25.  

A court is “not bound to accept as true a legal conclusion couched as a factual 

allegation,” Iqbal, 556 U.S. at 678, especially where immunity would bar a suit from 

proceeding past the pleading stage, see id. at 685 (“Our rejection of the careful-case-

management approach is especially important in suits where Government-official 

defendants are entitled to assert the defense of qualified immunity.”). And courts 

have concluded that tribal lending entities are entitled to sovereign immunity as arms 

of their respective tribes.  See, e.g., Williams, 929 F.3d at 177 (finding tribal lending 

entities were arms of tribe entitled to sovereign immunity). 

In sum, the only conclusion to be drawn from the complaint and the 

incorporated Loan Agreement is that Hummingbird is an arm of the LCO Tribe 

entitled to sovereign immunity.  Indeed, numerous courts have dismissed claims 

against tribes, tribal entities, and tribal officials, on facial attacks to subject matter 

jurisdiction where, as here, the plaintiff’s own allegations supported the tribal 

defendants’ assertion of immunity.  See, e.g., Ordinance 59 Ass’n v. Babbitt, 970 F. 

Supp. 914, 918 (D. Wyo. 1997) (finding tribal business council and its members 

entitled to sovereign immunity and dismissing based on facial attack where 

plaintiffs’ complaint stated business council and its members carried out 
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complained-of actions while acting in official capacity), aff’d, 163 F.3d 1150 (10th 

Cir. 1998); Harper v. White Earth Hum. Res., No. 16-cv-1797, 2016 WL 8671911 

(D. Minn. Oct. 7, 2016) (dismissing claims against tribal agencies and entities after 

facial attack where plaintiff’s complaint alleged defendants were “all entities within 

the [tribe] Reservation System and the . . . Tribal Council” and claims arose from 

plaintiff’s employment by the tribe), report and recommendation adopted, 2017 WL 

701354 (D. Minn. Feb. 22, 2017); South Fork Livestock P’ship v. United States, No. 

3:15-cv-0066, 2015 WL 4232687 (D. Nev. July 13, 2015) (dismissing complaint 

based on defendant tribes’ facial attack where no congressional act authorized suit 

against tribes for alleged violations of federal grazing permits and no express waiver 

of sovereign immunity by tribes); Clark v. Rolling Hills Casino, No. CIV S-09-1948, 

2011 WL 1466885, at *2-3 (E.D. Cal. Apr. 18, 2011) (dismissing claims against 

casino owned and operated by tribe based on facial attack on subject matter 

jurisdiction where plaintiff acknowledged casino’s connections to tribe in 

complaint), report and recommendation adopted, 2011 WL 211083 (E.D. Cal. May 

24, 2011).  The district court should have done the same here. 

The district court had no authority to ignore the allegations in 
the complaint and the terms of the Loan Agreement. 

The district court admitted that “Easley’s operative complaint uncritically 

acknowledges that Hummingbird’s loans are managed by ‘LCO Financial 

Services[,]’ a ‘board or department or division of the LCO Tribe,” and agreed with 
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Hummingbird that “the terms of the subject loan agreement . . . contain [several] 

indicators that Hummingbird could be an arm of the LCO Tribe.”  Doc 75 - Pgs 9-

10 (first alteration in original).  The court also underscored that, because Easley 

attached the Loan Agreement to her complaint, the agreement was an “incorporated 

exhibit[] . . . accepted as true when reviewing the motion to dismiss.”  Id. at 9 & n.8 

(quoting Burch, 840 F.2d at 798).  

The district court nevertheless refused to accept those well-pleaded facts as 

true, on the theory that “Hummingbird’s assertions in the agreement that it is an arm 

of the LCO Tribe are simply its own views of its legal status.”  Id. at 12 n.11.  That 

reasoning plainly cannot stand.  No authority provided the court license to cherry-

pick which allegations to credit and which to disregard, or to declare itself free of an 

“obligat[ion] . . . to accept[] all assertions in the loan agreement as true simply” 

because Easley “include[ed] it as an exhibit to her complaint.”  Id.  To the contrary, 

that is precisely the effect of the incorporation of the Loan Agreement into the 

complaint.  See Crenshaw v. Lister, 556 F.3d 1283, 1292 (11th Cir. 2009) (“Because 

the officers’ police reports attached to the complaint refute Crenshaw’s conclusory 

and speculative allegation about what the officers saw, we do not credit Crenshaw’s 

allegation.  This conclusion is further supported by the fact that Crenshaw relied on 

the police reports in his complaint to support this allegation.”).  The contents of the 

Loan Agreement (i) must be accepted as true for purposes of the motion to dismiss, 
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see Burch, 840 F.2d at 798, and (ii) control over any contradictory allegations in the 

complaint, see Griffin Indus., 496 F.3d at 1205-06. 

Precedent squarely establishes that a plaintiff may plead herself out of court.  

“The rule that attached exhibits are to be considered part of the complaint . . . usually 

benefits the plaintiff, but not always.”  Gill ex rel. K.C.R. v. Judd, 941 F.3d 504, 511 

(11th Cir. 2019).  That is because “a litigant may be defeated by his own evidence, 

the pleader by his own exhibits[,] when he has pleaded too much and has refuted his 

own allegations by setting forth the evidence relied on to sustain them.”  Id.  Put 

another way, a complaint may be “plagued not by what it lacks, but by what it 

contains,” such that “[a]ll of the paths to relief which the pleading suggests are 

blocked by the allegations and the attached documents themselves, without more.”  

Id. (emphasis omitted).   

Making matters worse, the district court also appeared to suggest that it could 

bypass the immunity-related allegations altogether.  Focusing on “federal question” 

jurisdiction over Easley’s RICO claims, the court declared that “the Complaint on 

its face alleges facts to support subject matter jurisdiction.”  Doc 82 - Pg 2.  But the 

fact that federal question jurisdiction exists does not permit a court to skip the 

question of whether tribal sovereign immunity bars the exercise of that jurisdiction.  

See Spurr v. Pope, 936 F.3d 478, 482 (6th Cir. 2019) (“The district court determined 

that it had federal question jurisdiction over the claims raised, so it needn’t address 
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the issue of tribal sovereign immunity.  But tribal sovereign immunity is a 

jurisdictional doctrine.  That means we must address it—and must do so first.”), cert. 

denied, 140 S. Ct. 850 (2020).  To repeat, a court “ha[s] an obligation to make sure 

[it] ha[s] jurisdiction to hear [an] action, which requires [it] to first consider whether 

the defendants enjoy tribal sovereign immunity.”  PCI Gaming, 801 F.3d at 1287. 

B. The District Court Erred In Finding That Easley Is Not Required 
To Plead Any Facts Establishing Jurisdiction Over Hummingbird 
As An Arm Of The LCO Tribe 

The district court’s refusal to credit the allegations in the complaint and the 

terms of the Loan Agreement is reason enough to reverse the denial of tribal 

sovereign immunity to Hummingbird.  But the court’s ruling is also wrong for an 

independent legal reason:  as part of establishing the court’s subject jurisdiction, 

Easley was required to plead facts demonstrating that Hummingbird, as an arm of 

the LCO Tribe, is subject to the court’s jurisdiction.   

Easley was required to plead facts sufficient to invoke the district 
court’s jurisdiction. 

It is well settled that, to establish jurisdiction, a plaintiff “must affirmatively 

allege facts demonstrating the existence of jurisdiction.”  Taylor v. Appleton, 30 F.3d 

1365, 1367 (11th Cir. 1994); see also Lowery, 483 F.3d at 1216 (“Rule 8(a) requires 

the plaintiff to set forth in the complaint the factual support for jurisdiction.”).  

Sovereign immunity is “jurisdictional in nature,” F.D.I.C. v. Meyer, 510 U.S. 471, 

475 (1994), and is presumed to apply until the plaintiff establishes otherwise, see
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Bay Mills, 572 U.S. at 790 (“The baseline position, [the Supreme Court has] often 

held, is tribal immunity[.]”); Gilliam v. U.S. Dep’t of Veterans Affairs, 822 F. App’x 

985, 991 (11th Cir. 2020) (“The doctrine of sovereign immunity presumptively

‘shields the Federal Government and its agencies from suit.’”) (emphasis added) 

(quoting Meyer, 510 U.S. at 475).4

Accordingly, this Court has long instructed that, when faced with a motion to 

dismiss for lack of subject matter jurisdiction on tribal sovereign immunity grounds, 

the plaintiff must establish that sovereign immunity is not a bar to suit.  Williams v. 

Poarch Band of Creek Indians, 839 F.3d 1312, 1314, 1317-22 (11th Cir. 2016) 

(explaining when affirming district court’s grant of tribe’s motion pursuant to Rule 

12(b)(1) to dismiss on sovereign immunity grounds that the “burden for establishing 

federal subject matter jurisdiction rests with the party bringing the claim”).  The 

Second, Sixth, and Ninth Circuits agree.  Pistor v. Garcia, 791 F.3d 1104, 1111 (9th 

Cir. 2015) (“In the context of a Rule 12(b)(1) motion to dismiss on the basis of tribal 

sovereign immunity, ‘the party asserting subject matter jurisdiction has the burden 

4 For this reason, the district court erred in finding that “[a]doption of the 
Defendants’ argument would require that a plaintiff anticipates whether an entity 
intends to claim to be an arm of the tribe and to invoke sovereign immunity,” Doc 
82 - Pg 1, and that immunity must, therefore, be broached “only if the . . . defendant 
insists,” Doc 75 - Pg 11 n.10.  The court “ha[s] an obligation to make sure [it] ha[s] 
jurisdiction to hear [an] action, which requires [it] to first consider whether the 
defendants enjoy tribal sovereign immunity.”  PCI Gaming, 801 F.3d at 1287.  
Hummingbird asserted tribal sovereign immunity in the terms of the very contract 
Easley seeks to void, and Easley raised the issue herself in the complaint. 
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of proving its existence,’ i.e. that immunity does not bar the suit.”); Spurr, 936 F.3d 

at 482 (6th Cir.) (indicating, when reviewing a motion to dismiss pursuant to Rule 

12(b)(1) filed by a tribal official, a tribal court, and a tribe, that plaintiff bore the 

burden of establishing the tribal defendants were not entitled to sovereign 

immunity); Garcia v. Akwesasne Hous. Auth., 268 F.3d 76, 84 (2d Cir. 2001) 

(explaining, in an action brought against a tribal agency, “[o]n a motion invoking 

sovereign immunity to dismiss for lack of subject matter jurisdiction, the plaintiff 

bears the burden of proving by a preponderance of evidence that jurisdiction exists”). 

The same rule applies to the sovereign immunity possessed by the federal 

government.  See, e.g., Ishler v. Internal Revenue, 237 F. App’x 394, 398 (11th Cir. 

2007) (“[T]he plaintiff bears the burden of establishing subject matter jurisdiction 

[over the federal government], and, thus, must prove an explicit waiver of 

immunity.”); Lundeen v. Mineta, 291 F.3d 300, 304 (5th Cir. 2002) (“The burden is 

on [the plaintiff] to show [the federal government consented to be sued], because he 

is the party asserting federal jurisdiction.”); Williams v. United States, 50 F.3d 299, 

304 (4th Cir. 1995) (in case involving claim of federal sovereign immunity, “plaintiff 

bears the burden of persuasion if subject matter jurisdiction is challenged under Rule 

12(b)(1)”).  These decisions are also consistent with this Court’s precedents in the 

context of other types of immunity, which likewise hold that the plaintiff must 

affirmatively pleading facts that would overcome a defendant’s presumptive 
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entitlement to immunity.  See Butler v. Sukhoi Co., 579 F.3d 1307, 1313 (11th Cir. 

2009) (explaining that “[b]ecause the [plaintiffs] sought to invoke the jurisdiction of 

the United States courts . . . , they bore the burden of presenting a prima facie case 

that jurisdiction existed,” and that, because the “party asserting immunity under the 

[Foreign Sovereign Immunities Act] does not contest the alleged jurisdictional facts, 

but rather, challenges their legal adequacy, we review de novo the complaint’s 

jurisdictional allegations to determine whether they were sufficient to eliminate the 

[defendants’] presumptive immunity”); Barr v. Gee, 437 F. App’x 865, 876 (11th 

Cir. 2011) (affirming dismissal based on prosecutorial immunity where complaint 

“did not sufficiently allege that the State Attorney’s Office defendants engaged in 

misconduct outside the bounds of prosecutorial immunity”).   

There is no reason to apply a different rule to tribal entities challenging subject 

matter jurisdiction.  Holding that a plaintiff is not required to plead facts overcoming 

a tribal defendant’s entitlement to sovereign immunity would ignore one of the 

critical purposes of that immunity.  As an “immunity from suit” and not “merely a 

defense to liability[,] . . . [t]ribal sovereign immunity would be rendered meaningless 

if a suit against a tribe asserting its immunity were allowed to proceed to trial.”  

Tamiami Partners, 63 F.3d at 1050; see also Kiowa Indian Tribe of Okla. v. Hoover, 

150 F.3d 1163, 1172 (10th Cir. 1998) (“The Tribe’s full enjoyment of its sovereign 
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immunity is irrevocably lost once the Tribe is compelled to endure the burdens of 

litigation.”).   

Forcing tribal entities to demonstrate their entitlement to immunity does just 

that by erasing the important and necessary distinction between facial and factual 

attacks on subject matter jurisdiction.  Factual attacks on jurisdiction require 

defendants to undertake an expensive and time-consuming effort to demonstrate 

their entitlement to immunity and potentially to bear the cost and burden of 

jurisdictional discovery.  Allowing a plaintiff to circumvent the basic and core 

requirement that she plead facts supporting the court’s jurisdiction over a tribal 

defendant would undermine tribes’ full enjoyment of sovereign immunity, by 

requiring tribes to endure the burdens of litigation absent any factual basis to do so, 

and would eviscerate the important procedural protections facial attacks provide to 

defendants asserting immunity from suit.  A plaintiff cannot be permitted to proceed 

with a lawsuit against a tribal defendant on nothing more than speculation that the 

defendant should not share the tribe’s immunity.  Instead, a plaintiff must be 

required, before filing suit, to have some basis in fact for questioning the tribal 

defendants’ entitlement to immunity and must allege those facts in the complaint.  

2. The district court’s reliance on Fourth Circuit precedent is 
unavailing. 

In holding that the “burden of proof should fall to the entity seeking immunity 

as an arm of the tribe, despite the jurisdictional nature of such immunity,” the district 
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court looked to the Fourth Circuit’s decision in Williams, which relied on Eleventh 

Amendment precedent to find that tribal sovereign immunity is “akin to an 

affirmative defense” such that the party asserting immunity carries the burden of 

proof.  Doc 75 - Pgs 10-12 (quoting 929 F.3d at 176-77).  The district court’s reliance 

on that decision—which ultimately finds that the tribal-lending-entity defendants 

are arms of a tribe and therefore immune from suit, 929 F.3d at 177—was misplaced. 

As a preliminary matter, Williams concerned a factual attack on subject matter 

jurisdiction based on a developed record.  See id. at 175-76.  To the extent that a 

tribal entity may bear a “burden of proof” on a factual attack—a point that this Court 

may leave for another day (and Hummingbird in no way concedes)—the entity has 

no ability to do so on a facial attack where the inquiry is limited to the allegations of 

the complaint.  Applying Williams’s reasoning here would eviscerate tribes’ ability 

to bring facial attacks vindicating their sovereign immunity.  Furthermore, the 

district court’s “affirmative defense” framing still required a determination of 

whether “a complaint’s ‘own allegations indicate the existence of an affirmative 

defense.’”  Doc 75 - Pg 12 (quoting Quiller v. Barclays Am./Credit, Inc., 727 F.2d 

1067, 1069 (11th Cir. 1984)).  Here, for reasons already explained (pp. 15-24, 

supra), Easley’s own allegations satisfy even that erroneous legal standard. 

At any rate, neither of the legal principles the district court drew from 

Williams is correct.  First, contrary to the court’s conclusion, tribal sovereign 
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immunity is not “akin to an affirmative defense,” such that a motion to dismiss based 

on sovereign immunity cannot be granted unless the complaint’s “own allegations 

indicate the existence of an affirmative defense” or “the defense clearly appears on 

the face of the complaint.”  Doc 75 - Pgs 11-12.  Unlike affirmative defenses, which 

are waived unless raised, sovereign immunity can be raised at any time, and is only 

waived when “unequivocally expressed.”  Sanderlin, 243 F.3d at 1286; United States 

v. Land, Shelby Cnty., 45 F.3d 397, 398 n.2 (11th Cir. 1995) (“Sovereign immunity 

of the United States is an issue of subject matter jurisdiction and, thus, may be raised 

at any time.”); A. L. Rowan & Son, Gen. Contractors, Inc. v. Dep’t of Hous. & Urban 

Dev., 611 F.2d 997, 1001 n.2 (5th Cir. 1980) (rejecting argument that “the sovereign 

immunity defense was raised belatedly because it is an affirmative defense,” for 

“want of consent is a fundamental defect that may be asserted at any time, and that 

is not subject to estoppel”).   

For that and other reasons, numerous courts—including the Supreme Court 

and this Court—have indicated that tribal sovereign immunity is not an affirmative 

defense.  See Tamiami Partners, 63 F.3d at 1050 (“Does tribal sovereign immunity 

under federal law provide immunity from suit or is it merely a defense to liability? 

The Supreme Court has unequivocally answered this question, having held that, 

absent explicit congressional abrogation or a tribal waiver, tribal sovereign 

immunity provides an Indian tribe with immunity from suit.”) (citing Santa Clara 
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Pueblo v. Martinez, 436 U.S. 49, 58 (1978)); Hagen v. Sisseton-Wahpeton Cmty. 

Coll., 205 F.3d 1040, 1043 (8th Cir. 2000) (rejecting argument that tribal sovereign 

immunity “is an affirmative defense that unless raised in an answer is waived”). 

Moreover, even if sovereign immunity could be waived in the manner of an 

“affirmative defense,” or that facts concerning sovereign immunity may be in the 

defendant’s possession, does not suggest that the defendant bears the burden of 

proof.  The defense of personal jurisdiction can similarly be waived, see FED. R. CIV.

P. 12(h), but the plaintiff must “plead sufficient material facts to establish the basis 

for exercise of such jurisdiction,” Future Tech. Today, Inc. v. OSF Healthcare Sys., 

218 F.3d 1247, 1249 (11th Cir. 2000), and “[i]t goes without saying that . . . the 

plaintiff bears the ultimate burden of establishing that personal jurisdiction is 

present,” Oldfield v. Pueblo De Bahia Lora, S.A., 558 F.3d 1210, 1217 (11th Cir. 

2009). 

Second, borrowing from the state’s Eleventh Amendment and arm-of-the-

state immunity case law is inapt.  See Doc 34 - Pg 11 (“Placing the burden of proof 

on the defendant entity . . . gives proper recognition to the similarities between state 

sovereign immunity and tribal sovereign immunity.”) (quoting Williams, 929 F.3d 

at 176).  This Court has made clear that “an Indian tribe’s sovereign immunity is not 

the same thing as a state’s Eleventh Amendment immunity, and . . . there are 

powerful reasons to treat an Indian tribe’s sovereign immunity differently from a 
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state’s Eleventh Amendment immunity.”5 Contour Spa, 692 F.3d at 1206.  

Likewise, the Supreme Court has “often noted . . . that the immunity possessed by 

Indian tribes is not coextensive with that of the States.”  Kiowa Tribe, 523 U.S. at 

755-56.   

Instead, tribal immunity is more akin to the traditional sovereign immunity 

possessed by foreign governments and the United States.  See, e.g., Santa Clara 

Pueblo, 436 U.S. at 58 (“Indian tribes have long been recognized as possessing the 

common-law immunity from suit traditionally enjoyed by sovereign powers.”); 

Contour Spa, 692 F.3d at 1206 (“[T]ribal immunity is in many respects more 

analogous to foreign sovereign immunity than to state Eleventh Amendment 

immunity.”); Somerlott v. Cherokee Nation Distributors, Inc., 686 F.3d 1144, 1150 

(10th Cir. 2012) (“While tribal sovereign immunity is not coextensive with that of 

the states, ‘[t]ribal sovereign immunity is deemed to be coextensive with the 

sovereign immunity of the United States.’”) (alteration in original) (citation 

5 Like the Eleventh Circuit, the Ninth Circuit—which has recognized that the 
plaintiff bears the burden of overcoming a tribal defendant’s assertion of sovereign 
immunity—has found that analogizing between tribal sovereign immunity and the 
immunity of states under the Eleventh Amendment is of limited utility.  See, e.g., 
United States ex rel. Cain v. Salish Kootenai Coll., Inc., 862 F.3d 939, 945 (9th Cir. 
2017) (“To determine the reach of tribal immunity using Eleventh Amendment case 
law would be anachronistic.”); Bodi v. Shingle Springs Band of Miwok Indians, 832 
F.3d 1011, 1015-18, 1020 (9th Cir. 2016) (“Tribal immunity is not synonymous with 
a State’s Eleventh Amendment immunity, and parallels between the two are of 
limited utility.”).  
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omitted).  Accordingly, the jurisprudence governing the immunity of those 

sovereigns—which, as discussed above, are presumed to be immune from suit unless 

the plaintiff shows otherwise—is the proper point of comparison for Indian tribes 

and their instrumentalities.  See pp. 26-27, supra.  

II. THE CLAIMS AGAINST THE INDIVIDUAL DEFENDANTS 
SHOULD BE DISMISSED 

A. Easley Asserts Official Capacity Claims Barred By Tribal 
Sovereign Immunity 

The Individual Defendants are likewise entitled to sovereign immunity and 

not subject to the district court’s jurisdiction.  Tamiami, 177 F.3d at 1225 (“[T]ribal 

officers are protected by tribal sovereign immunity when they act in their official 

capacity and within the scope of their authority[.]”).  The district court’s 

disagreement rests entirely on Easley’s bare allegation that the Individual 

Defendants are being sued in their “individual capacities.”  Doc 75 - Pgs 5-6 (quoting 

Doc 34 - Pg 3, ¶ 7).  That finding is contrary to Supreme Court precedent and must 

be reversed.   

To determine whether an individual tribal defendant has been sued in an 

official capacity, “courts may not simply rely on the characterization of the parties 

in the complaint, but rather must determine in the first instance whether the remedy 

sought is truly against the sovereign.”  Lewis, 137 S. Ct. at 1290 (emphasis added).  

In other words, court should look to whether the “sovereign is the real party in 
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interest.”  Id.  That is the case where the “remedy sought is truly against the 

sovereign” such that the judgment will “operate against the Tribe” and will “require 

action by the sovereign or disturb the sovereign’s property.”  Id. at 1290-91.   

Here, the complaint leaves no doubt that Hummingbird—a tribal entity—is 

the real party in interest.  The complaint alleges Defendants violated the Alabama 

Small Loan Act and RICO by issuing loans without a license and at interest rates in 

excess of that permitted by Alabama law.  Doc 34 - Pgs 20-22, ¶¶ 79-80, 83-89 

(citing ALA. CODE §§ 5-18-4, -8, -15).  Based on these allegations, Easley asks that 

her loan (and those of the class members) be declared void and that all interest 

collected on those loans be returned.  Id.

Thus, each of Easley’s claims depends on a finding that the loans at issue are 

unenforceable under Alabama law.  18 U.S.C. §§ 1961(6), 1962(c)-(d) (defining 

“unlawful debt” as “a debt (A) . . . which is unenforceable under State . . . law . . . 

and (B) which was incurred in connection with . . . the business of lending money or 

a thing of value at a rate usurious under State . . . law, where the usurious rate is at 

least twice the enforceable rate”); ALA. CODE § 5-18-4(d) (“Any contract of loan in 

the making or collection of which any act shall have been done which violates this 

section shall be void, and the lender shall have no right to collect, receive, or retain 
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any principal, interest, or charges whatsoever.”).6  It necessarily follows that a 

judgment here would operate against and thus may only lie against Hummingbird, 

the contractual counterparty to the challenged loans.  Doc 34 - Pg 1 (alleging 

“Defendant Hummingbird Funds, d/b/a Blue Trust Loans, made a loan . . . to Plaintiff 

Lillian Easley”); Doc 34-1 - Pg 12 (identifying “Lender” as “Hummingbird Funds, 

LLC d/b/a Blue Trust Loans”).  Accordingly, “the relief sought is only nominally 

against the [Individual Defendants] and in fact is against [Hummingbird] and thus 

the sovereign itself.”  Lewis, 137 S. Ct. at 1291.      

The district court did not even attempt to undertake the analysis that Lewis

demands.  Doc 75 - Pg 6 (stating that it is “not persuaded” to “look beyond Easley’s 

‘individual capacity label”).  Before assessing liability, a court must first ferret out 

“[t]he identity of the real party in interest” to determine “what immunities might be 

available” and, in the case of tribal sovereign immunity, “whether sovereign 

immunity bars the suit” altogether.  Lewis, 137 S. Ct. at 1290-91.  The Lewis analysis 

is a predicate issue, not a “merits” issue.  Doc 75 - Pg 6. 

6 Indeed, the Alabama Small Loan Act does not provide a statutory right to sue 
the Individual Defendants.  E.g., ALA. CODE § 5-18-4; id. § 5-18-3(3) (defining 
licensee as “person to whom one or more licenses have been issued”); id. § 5-18-
15(l) (providing for borrower remedies against licensees who lend at usurious rates); 
id. § 5-18-21 (making noncompliant licensees liable for actual damages).   
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B. Ex parte Young Cannot Save Easley’s Official Capacity Claims 

In an effort to avert dismissal of her official capacity claims against the 

Individual Defendants, Easley argued below that those claims could still proceed 

under Ex parte Young, 209 U.S. 123 (1908)—an issue the district court did not reach 

given its individual-capacity-claim ruling.  See Doc 75 - Pgs 6-8 n.6.  “In Ex parte 

Young, the Supreme Court recognized an exception to sovereign immunity in 

lawsuits against state officials for prospective declaratory or injunctive relief to stop 

ongoing violations of federal law.”  PCI Gaming, 801 F.3d at 1288.  Under the “legal 

fiction” established in that case, the state official is “stripped of his official or 

representative character and no longer immune from suit.”  Id.  Although the Ex 

parte Young doctrine applies to tribal officials, id., Easley’s claims fall outside that 

limited immunity exception.   

Easley lacks Article III standing to seek prospective relief. 

Ex parte Young applies only to suits “seeking prospective equitable relief to 

end continuing violations of federal law.”  Summit Med. Assocs., P.C v. Pryor, 180 

F.3d 1326, 1336 (11th Cir 1999).  Thus, “a plaintiff may not use the [Ex parte Young] 

doctrine to adjudicate the legality of past conduct.”  Id. at 1337 (citing Papasan v. 

Allain, 478 U.S. 265, 277-78 (1986)).  In the absence of Article III standing to pursue 

prospective relief, any invocation of Ex parte Young necessarily fails.  See Salu v. 

Miranda, 830 F. App’x 341, 347 n.4 (2d Cir. 2020) (explaining that plaintiffs could 
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not avoid sovereign immunity via Ex parte Young because “plaintiffs ha[d] no 

standing to seek injunctive relief”); Opala v. Watt, 454 F.3d 1154, 1158 (10th Cir. 

2006) (same); Danco Expl., Inc. v. Alaska, 108 F.3d 337 (9th Cir. 1996) (mem.) 

(same). 

Easley plainly lacks Article III standing to pursue any prospective relief.  

Article III’s “injury-in-fact requirement insists that [she] ‘allege facts from which it 

appears there is a substantial likelihood that [she] will suffer injury in the 

future.’”  Strickland v. Alexander, 772 F.3d 876, 883 (11th Cir. 2014) (emphasis 

added).  But Easley alleges that she has already paid off her loan from Hummingbird 

in full.  Doc 34 - Pg 7, ¶ 32.  As such, “[t]here is no likelihood” that she “will ever 

again be exposed to [Hummingbird’s] allegedly” unlawful lending practices.  

Wooden v. Bd. of Regents of Univ. Sys. of Ga., 247 F.3d 1262, 1285 (11th Cir. 2001).   

“[T]he fact that others may be exposed” to Hummingbird’s lending practices 

“in the future is not sufficient for [Easley] to obtain prospective relief that will not 

benefit h[er] in conjunction with h[er] individual claim.”  Id.  Nor does it matter 

whether other individuals in the putative class could potentially allege some future 

injury, for “[i]ndividual standing requirements must be met by anyone attempting to 

represent [her] own interest or those of a class.”  J W ex rel. Williams v. Birmingham 

Bd. of Educ., 904 F.3d 1248, 1265 (11th Cir. 2018) (alterations in original). 
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In short, because Ex parte Young does not exempt Easley’s retrospective 

claims from sovereign immunity, Easley’s invocation of the doctrine must fail.  

Easley’s claims against the Individual Defendants must be dismissed with prejudice 

for this reason alone.   

Ex parte Young does not apply to Easley’s RICO claims. 

Even if Easley had Article III standing to seek prospective relief, RICO does 

not provide a private right of action for equitable relief.  That renders Ex parte Young

inapplicable.  “Ex parte Young provides a path around sovereign immunity” only “if 

the plaintiff already has a cause of action from somewhere else.”  Mich. Corr. Org. 

v. Mich. Dep’t of Corr., 774 F.3d 895, 905 (6th Cir. 2014); see Seminole Tribe of 

Fla. v. Florida, 517 U.S. 44, 73-76 (1996) (finding “Ex parte Young inapplicable to 

petitioner’s suit against the Governor of Florida” because statutory scheme did not 

provide for prospective injunctive relief). 

By its terms, RICO provides that the Attorney General may seek injunctive 

relief and that private litigants may seek treble damages.7  Although the Eleventh 

Circuit has not addressed the issue, the Ninth Circuit has found that statutory 

7 Compare 18 U.S.C. § 1964(b) (providing that “Attorney General may institute 
proceedings under this section” in which “court may at any time enter such 
restraining orders or prohibitions, or take such other actions, including the 
acceptance of satisfactory performance bonds, as it shall deem proper”), with id.
§ 1964(c) (providing that “[a]ny person injured in his business or property by reason 
of a violation of section 1962” may sue to “recover threefold the damages he sustains 
and the cost of the suit, including a reasonable attorney’s fee”). 

USCA11 Case: 20-13644     Date Filed: 01/08/2021     Page: 53 of 88 



39 

distinction dispositive in holding that RICO forecloses private actions for injunctive 

relief.  Religious Tech. Ctr. v. Wollersheim, 796 F.2d 1076, 1082 (9th Cir. 1986); 

see also In re Fredeman Litig., 843 F.2d 821, 830 (5th Cir. 1988) (noting in dictum 

that “[w]e find the analysis contained in the Wollersheim opinion persuasive”); 

Johnson v. Collins Ent. Co., 199 F.3d 710, 726 (4th Cir. 1999) (noting in dictum that 

§ 1964(c) of RICO “makes no mention whatever of injunctive relief,” thereby 

creating “substantial doubt whether RICO grants private parties . . . a cause of action 

for equitable relief”) (ellipsis in original).  Applying basic statutory interpretation 

principles, the Ninth Circuit reasoned that “the inclusion of a single statutory 

reference to private plaintiffs, and the identification of a damages and fees remedy 

for such plaintiffs . . . logically carries the negative implication that no other remedy

was intended to be conferred on private plaintiffs.”  Wollersheim, 796 F.2d at 1083. 

The Ninth Circuit also found support for this interpretation in the legislative 

history of RICO.  When it enacted § 1964, Congress rejected an amendment that 

would have expressly permitted private parties to sue for injunctive relief, and 

rejected legislation that would have done the same the following year.  Id. at 1085-

86 (citing 116 Cong. Rec. 35,295, 35,346, 35,227-28 (1970)).  Those actions support 

the inference that Congress did not intend for RICO to provide that remedy to private 

parties.  Cf. Republic of Iraq v. ABB AG, 768 F.3d 145, 169-71 (2d Cir. 2014) 

(finding no private cause of action under the Foreign Corrupt Practices Act, noting 
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that bill introduced to provide private cause of action “was deleted by a committee 

of the Senate”); Bailey v. Johnson, 48 F.3d 965, 968 (6th Cir. 1995) (rejecting private 

cause of action under Food, Drug & Cosmetic Act in part because Congress 

considered and rejected private right of action).   

In fact, the Supreme Court relied on RICO’s legislative history, including the 

same failed amendments discussed above, in determining the applicable statute of 

limitations for RICO claims.  Agency Holding Corp. v. Malley-Duff & Assocs., Inc., 

483 U.S. 143, 151-55 (1987).  Discussing the legislation introduced a year after 

RICO’s enactment, the Court recognized its purpose was “to broaden even further 

the remedies available under RICO” including by permitting “private actions for 

injunctive relief.”  Id. at 155.  That legislation, however, “was not enacted.”  Id.

In addition, RICO was modeled after the treble damages provision of the 

Clayton Act, which prohibited private actions for injunctive relief.  Paine Lumber 

Co. v. Neal, 244 U.S. 459, 471 (1917) (“In the opinion of a majority of the court, if 

the facts show any violation of the Act of July 2, 1890, c. 647, 26 Stat. 209, a private 

person cannot maintain a suit for an injunction under § 4 of the same[.]”).  Like 

RICO, the original Clayton Act provision gave the Attorney General the power to 

“institute proceedings in equity to prevent and restrain” violations, while authorizing 

private actions for treble damages.  Clayton Act, Act of July 2, 1890, c. 647, 26 Stat. 

209.  Relying on Paine Lumber, the Ninth Circuit concluded that Congress intended 
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for RICO’s nearly identical language to be interpreted in the same manner as the 

Supreme Court had interpreted the Clayton Act.  Wollersheim, 796 F.2d at 1086-87.   

The Seventh Circuit and the Second Circuit have read RICO differently.  Nat’l 

Org. for Women, Inc. v. Scheidler, 267 F.3d 687 (7th Cir. 2001), rev’d on other 

grounds, 537 U.S. 393 (2003); Chevron Corp. v. Donziger, 833 F.3d 74, 139 (2d 

Cir. 2016) (following Scheidler).  But Scheidler wrongly dismissed the legislative 

history as an aid in statutory interpretation.  267 F.3d at 699.  It also erred in holding 

that, because the Supreme Court has held a private plaintiff can bring an action for 

injunctive relief under a provision added to the Clayton Act specifically to authorize 

such suits, the same must be true of RICO.  Id. at 700 (citing California v. Am. Stores 

Co., 495 U.S. 271 (1990)).  The private right of action at issue under the Clayton 

Act there was founded on a subsection added by amendment to the Clayton Act—

which has no analog in RICO.8 Am. Stores, 495 U.S. at 283-84.  Accordingly, if it 

reaches this issue, this Court should follow Wollersheim and hold that RICO does 

not provide a private right of action for injunctive relief sufficient to trigger Ex parte 

Young. 

8 Congress amended the Clayton Act in 1914. The amended law moved the 
language from § 4 to § 15 and added § 16, which authorizes private actions for 
injunctions.  Act of October 15, 1914, c. 323, §§ 15, 16, 38 Stat. 730, 736-37 
(codified at 15 U.S.C. §§ 25-26).  Although Paine was decided after the amendment, 
it still decided the scope of the prior version of the Act.  Paine, 244 U.S. at 471. 
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Moreover, even if the Court were to find that RICO provides a private right 

of action for injunctive relief, Easley fails to adequately plead a claim for such relief.  

The complaint’s vague request for “declaratory relief” and “[i]njunctive relief” does 

not provide sufficient detail for the Court to conclude that the relief Easley seeks is 

prospective.  Doc 34 - Pgs 12, 24-25, ¶¶ 50, 104(g)-(h), 111(g)-(h).  Nor would it be 

reasonable to draw such a conclusion, given that Easley does not have standing to 

seek such relief.   

Ex parte Young does not apply to Easley’s Alabama Small Loan 
Act claims. 

Easley also cannot use the Ex parte Young doctrine to pursue official capacity 

claims against the Individual Defendants under the Alabama Small Loan Act.   

First, as with RICO, the Small Loan Act does not provide a private right of 

action for equitable relief, a prerequisite for proceeding under Ex parte Young.  See 

Seminole Tribe, 517 U.S. at 73-76; Mich. Corr. Org., 774 F.3d at 905.  “One 

claiming a private right of action within a statutory scheme must show clear evidence 

of a legislative intent to impose civil liability for a violation of the statute.”  Am. 

Auto. Ins. Co. v. McDonald, 812 So. 2d 309, 311 (Ala. 2001) (finding no private 

right of action under Insurance Code, as Code explicitly gives insurance 

commissioner authority to do so).  Although the Act permits private plaintiffs to 

assert damages claims, only the State Supervisor of the Bureau of Loans of the State 
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Banking Department and the Attorney General may seek injunctive relief.9  That 

bifurcated remedial scheme defeats any claim to a private right of action for 

equitable relief.  Am. Auto., 812 So. 2d at 311-12.   

Second, even if the Small Loan Act could be construed to provide a private 

right of action for equitable relief, Easley does not seek any prospective declaratory 

or injunctive relief under the Small Loan Act.  “The availability of [the Ex parte 

Young] doctrine turns, in the first place, on whether the plaintiff seeks retrospective 

or prospective relief.”  Fla. Ass’n of Rehab. Facilities, Inc. v. Fla. Dep’t of Health 

& Rehab. Servs., 225 F.3d 1208, 1219 (11th Cir 2000).  The relief Easley seeks under 

the Small Loan Act is plainly retrospective.10  Easley’s request to void loans issued 

to the putative class would focus on only whether Defendants violated laws “over a 

9 Compare ALA. CODE § 5-18-15(l) (requiring “[a]ny licensee making any charge 
in excess of the amount authorized” by the statute, to refund to the borrower the total 
amount of her actual damages, and providing “[t]he remedies provided herein shall 
be the remedy of the borrower . . . as the result of this violation”), and id. § 5-18-21 
(providing that “any licensee who fails to comply with any requirement imposed 
under this chapter with respect to any person is liable to the person for the actual 
damage sustained by the person as the result of the failure”), with id. § 5-18-10(d) 
(stating that “an action may be brought on the relation of the Attorney General or 
the supervisor to enjoin the person from engaging in or continuing the violation or 
from doing any act or acts in furtherance thereof”). 

10 Count 1 of the complaint “prays . . . that this Court hold[] all loans made to any 
Alabama resident since the inception of Defendants’ unlawful scheme to be void and 
to order all interest collected on each such loan to be returned to the borrowers.”  
Doc 34 - Pg 22.  Count 2 of the complaint [Conspiracy to Violate the Alabama Small 
Loan Act] does not include a prayer for relief.  Id. at 22-23, ¶¶ 90-94.   
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period of time in the past,” Papasan, 478 U.S. at 278, and thus would squarely 

conflict with the settled principal that “a plaintiff may not use the [Ex parte Young] 

doctrine to adjudicate the legality of past conduct,” Summit, 180 F.3d at 1337; see 

also SEC v. Graham, 823 F.3d 1357, 1362 (11th Cir. 2016) (“A declaration of 

liability . . .  is designed to redress previous infractions rather than to stop any 

ongoing or future harm.”) (citing Green v. Mansour, 474 U.S. 64, 67 (1985) 

(characterizing declaratory relief that “related solely to past violations of federal 

law” as retrospective for purposes of Eleventh Amendment)).   

Easley’s request for the return of interest collected on loans issued to the 

putative class is no less retrospective.  Where, as here, the relief sought is the 

functional equivalent of money damages—i.e., “[i]t is measured in terms of a 

monetary loss resulting from a past breach of a legal duty”—“Ex parte Young does 

not apply.”  Summit, 180 F.3d at 1337; Fla. Ass’n of Rehab. Facilities, 225 F.3d at 

1221 (“Immunity is triggered when [a] declaration or injunction effectively calls for 

the payment of state funds as a form of compensation for past breaches of legal 

duties by state officials.”).  Simply put, the Ex parte Young doctrine does not permit 

Easley to demand “reparation for the past.”  Edelman v. Jordan, 415 U.S. 651, 665 

(1974).   

Third, even if Easley could overcome the foregoing obstacles, the Ex parte 

Young doctrine does not apply to state law claims brought by private plaintiffs.  In 
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PCI Gaming, this Court interpreted the Supreme Court’s decision in Bay Mills to 

hold that “tribal officials may be subject to suit in federal court for violations of state 

law under the fiction of Ex parte Young when their conduct occurs outside of Indian 

lands.” PCI Gaming, 801 F.3d at 1290 (citing Bay Mills, 572 U.S. at 795-96).  But 

because both PCI Gaming and Bay Mills concerned actions brought by states, neither 

this Court nor the Supreme Court had occasion to decide whether Ex parte Young

applies to private plaintiffs. 

That distinction goes to the foundation of the Ex parte Young doctrine.  

Allowing individuals to seek prospective injunctive relief against state or tribal 

officials for violations of federal law serves the important goal of ensuring the 

“vindicat[ion of] the supreme authority of federal law.”  Pennhurst State Sch. & 

Hosp. v. Halderman, 465 U.S. 89, 106 (1984).  But that critical vindication dynamic 

is not present when private parties assert claims under state law, especially where, 

as here, the state alone has the power to seek injunctive relief under the state statute 

at issue.  ALA. CODE § 5-18-10; see also Pennhurst, 465 U.S. at 102 (“[T]he theory 

of Young has not been provided an expansive interpretation.”).     

In any event, to the extent PCI Gaming is deemed to control here, this Court 

(along with the Second Circuit) wrongly interpreted one paragraph of Bay Mills to 

permit Ex parte Young-type suits against tribal officials under state law when their 

conduct occurs off Indian lands.  See Gingras v. Think Fin., Inc., 922 F.3d 112, 120 
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(2d Cir. 2019).11  Easley preserves the right to seek further review of the issue en 

banc or before the Supreme Court. 

C. Any Individual Capacity Claims Would Be Barred By Qualified 
Immunity 

Even if Easley’s claims against the Individual Defendants are construed to be 

personal capacity claims, the Individual Defendants would be entitled to qualified 

immunity.  

“[Q]ualified immunity offers complete protection for government officials 

sued in their individual capacities if their conduct ‘does not violate clearly 

established statutory or constitutional rights of which a reasonable person would 

have known.’”  Grider v. City of Auburn, 618 F.3d 1240, 1254 (11th Cir. 2010).  

Qualified immunity is “intended to ‘allow government officials to carry out their 

11 Decades before Bay Mills, the Supreme Court squarely held that Ex parte 
Young does not permit state law claims against state officials, focusing heavily on 
the fact that “the Young doctrine rests on the need to promote the vindication of 
federal rights.”  Pennhurst, 465 U.S. at 104-06 (emphasis added).  Indeed, the 
purpose of the doctrine is to “hold state officials responsible to ‘the supreme 
authority of the United States.’”  Id. at 105.  Bay Mills did not even address 
Pennhurst, much less explicitly overrule it, and emphasized, in refusing to overturn 
Kiowa, that the Court “does not overturn its precedents lightly.”  572 U.S. at 795-
96, 798.  Bay Mills should not be read to wipe out decades of settled authority and 
make “[t]he immunity tribal officials enjoy from state law claims brought in federal 
court . . . narrower than the immunity of state officials from such claims.”  PCI 
Gaming, 801 F.3d at 1290. 

 Moreover, even if private plaintiffs could pursue official capacity claims for 
violations of state law against tribal officials for off-reservation conduct, Easley does 
not allege that the Individual Defendants engaged in any off-reservation conduct. 
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discretionary duties without the fear of personal liability or harassing litigation, 

protecting from suit all but the plainly incompetent or one who is knowingly 

violating the federal law.’”  Id.

The analysis of that defense involves a “two-step sequence.”  Pearson v. 

Callahan, 555 U.S. 223, 232 (2009).  “First, a court must decide whether the facts 

that a plaintiff has alleged . . . make out a violation of a constitutional [or statutory] 

right.”  Id.  “Second, if the plaintiff has satisfied this first step, the court must decide 

whether the right at issue was ‘clearly established’ at the time of defendant’s alleged 

misconduct.”  Id.

“Unless the plaintiff’s allegations state a claim of violation of clearly 

established law, a defendant pleading qualified immunity is entitled to dismissal 

before the commencement of discovery.”  Cottone v. Jenne, 326 F.3d 1352, 1357 

(11th Cir. 2003).  “If the law at the time [of the challenged conduct] was not clearly 

established, an official could not reasonably be expected to anticipate subsequent 

legal developments, nor could he fairly be said to ‘know’ that the law forbade 

conduct not previously identified as unlawful.”  Merricks v. Adkisson, 785 F.3d 553, 

558-59 (11th Cir. 2015) (quoting Harlow v. Fitzgerald, 457 U.S. 800, 818-19 

(1982)).  “The relevant, dispositive inquiry in determining whether a right is clearly

established is whether it would be clear to a reasonable [official] that his conduct 

was unlawful in the situation he confronted.”  Vinyard v. Wilson, 311 F.3d 1340, 
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1350 (11th Cir. 2002).  In other words, “the law [must] put the [official] on notice 

that his conduct would be clearly unlawful.”  Id.  Consequently, “[o]nly binding 

opinions from the United States Supreme Court, the Eleventh Circuit Court of 

Appeals, and the highest court in the state where the action is filed, can serve as 

precedent for this analysis.”  Merricks, 785 F.3d at 559.   

Here, it could not be “clearly established” that the Individual Defendants acted 

unlawfully because no such precedent resolves whether Alabama law applied to the 

loans at issue—an issue undergirding both the Alabama Small Loan Act and RICO 

claims.  See, e.g., Doc 34 - Pgs 12-13, 21, 23, ¶¶ 52, 83, 101.  Whether Alabama law 

applies depends largely on whether the lending activities of Hummingbird—which 

Hummingbird represented and Easley acknowledged, is an instrumentality of a 

sovereign, federally-recognized tribe—are considered to have occurred on or off the 

tribal reservation.  Compare Williams v. Lee, 358 U.S. 217, 220 (1959) (“Congress 

has . . . acted consistently upon the assumption that States have no power to regulate 

the affairs of Indians on a reservation.”), and White Mountain Apache Tribe v. 

Bracker, 448 U.S. 136, 144 (1980) (“When on-reservation conduct involving only 

Indians is at issue, state law is generally inapplicable[.]”), with Bay Mills, 572 U.S. 

at 795 (“Unless federal law provides differently, ‘Indians going beyond reservation 

boundaries’ are subject to any generally applicable state law.”), and Mescalero 

Apache Tribe v. Jones, 411 U.S. 145, 148-49 (1973).   
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The Supreme Court, however, has found state law applies to tribes only where 

the tribal conduct at issue was plainly conducted off the reservation.  Bay Mills, 572 

U.S. at 791 (noting “the very premise of this suit . . . is that the Vanderbilt casino is 

outside Indian lands”); Mescalero, 411 U.S. at 146 (the tribe “operates a ski resort 

in the State of New Mexico, on land located outside the boundaries of the Tribe’s 

reservation”).  “[T]he Supreme Court has [not] confronted [the application of state 

law to] a hybrid transaction like the [tribal] loans at issue here, e-commerce that 

straddles borders and connects parties separated by hundreds of miles.”  Otoe-

Missouria Tribe of Indians v. N.Y. State Dep’t of Fin. Servs., 769 F.3d 105, 114 (2d 

Cir. 2014).  The Eleventh Circuit has not addressed the question either.  Nor has the 

Alabama Supreme Court.   

Further complicating the issues, in declining to decide whether state law 

applied to the loans of the tribal lenders, the Second Circuit in Otoe-Missouria found 

that “[f]actual questions [will] pervade every step of the analysis.”  Id. at 114.  And 

while the exacting analysis outlined by the Second Circuit for determining whether 

the conduct at issue was on or off reservation cannot be squared with the principle 

that “policy considerations of tribal self-governance and self-determination counsel 

against second-guessing a financial decision of the Tribe,” Williams, 929 F.3d at 

181, it is clear that a number of factors will have to be analyzed to ultimately 

determine whether Alabama law can even be applied to the loan at issue here.  The 
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Individual Defendants’ inability to predict how a court would rule on this novel issue 

precludes a finding that their conduct was clearly unlawful.   

Moreover, even if the Court were to determine that Alabama law could apply 

to loans issued by Hummingbird, Easley’s Loan Agreement contains an express 

tribal choice of law provision.  Doc 34-1 - Pg 8.  Thus, the Court would still be 

required to determine whether Alabama law applied despite the fact that the parties 

expressly contracted for the application of tribal law.  Given these substantial open 

issues, the Individual Defendants certainly cannot be said to have been “on notice 

that [their] conduct would be clearly unlawful,” and thus are entitled to qualified 

immunity.  Vinyard, 311 F.3d at 1350.  Accordingly, Easley’s attempt to overcome 

the Individual Defendants’ assertion of qualified immunity at a minimum fails at the 

second step of the analysis.  See Pearson, 555 U.S. at 238 (discussing reasons why 

“decision to grant qualified immunity to the defendant without first resolving . . . 

whether the defendant’s conduct violated the [law]” is sensible where “ambiguous 

state statute” is at issue or alleged “violation may depend on a kaleidoscope of facts 

not yet fully developed”). 

In a footnote, the district court nonetheless concluded that the Individual 

Defendants have not demonstrated that they are entitled to qualified immunity 

because they (i) have “not cited any authority that extends the protections of 

qualified immunity to tribal officials,” and (ii) were “put on notice at least since the 
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U.S. Supreme Court’s 2017 decision in Lewis, 137 S. Ct. 1285—well before Easley 

took out the subject loan—that tribal employees are not protected by tribal sovereign 

immunity when sued in their individual capacities.”  Doc 75 - Pgs 6-8 n.6.  Neither 

conclusion is correct. 

First, ample authority holds that qualified immunity applies to tribal officials.  

See, e.g., Kennerly v. United States, 721 F.2d 1252, 1259 (9th Cir. 1983) (noting that 

qualified immunity applies to tribal officials); Beattie v. Smith, 543 F. App’x 850, 

852 (10th Cir. 2013) (tribal police officers entitled to qualified immunity); 

Armstrong v. Mille Lacs Cnty. Sheriffs Dep’t, 228 F. Supp. 2d 972, 989 (D. Minn. 

2002) (same), aff’d sub nom. Armstrong v. Mille Lacs Tribal Police Dep’t, 63 F. 

App’x 970 (8th Cir. 2003); Bressi v. Ford, No. CV-04-264 TUC JMR, 2005 WL 

8162304, at *2 (D. Ariz. Feb. 1, 2005) (same).  Indeed, the leading federal Indian 

law treatise states that suits against “employees or officers in their individual 

capacities are barred by qualified immunity unless the alleged actions were not 

colorably within the authority delegated by the tribe.”  COHEN’S HANDBOOK OF 

FEDERAL INDIAN LAW § 7.05[l][a], at 638 (Nell Jessup Newton et al. eds., 2019) 

(emphasis added).   

There is no reason to deny officials of sovereign tribal governments the 

protection of qualified immunity.  Tribal officials, like other government officers, 

need “breathing room to make reasonable but mistaken judgments about open legal 
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questions.” Ashcroft v. al-Kidd, 563 U.S. 731, 743 (2011).  Accordingly, tribal 

officers should also be shielded from liability for civil damages when “their conduct 

does not violate clearly established statutory or constitutional rights of which a 

reasonable person would have known.”  Harlow v. Fitzgerald, 457 U.S. 800, 818 

(1982). 

Second, the relevant question is not, as the district court framed it, whether 

the Individual Defendants were on notice that “tribal employees are not protected by 

tribal sovereign immunity when sued in their individual capacities.”  Doc 75 - Pgs 

6-8 n.6.  That reasoning is untenable, as the mere ability for an individual defendant 

to be sued in an individual capacity does not doom the qualified immunity defense.  

Instead, the relevant question is whether it was clear to the Individual Defendants 

that, by issuing loans to Alabama residents, Hummingbird clearly violated Alabama 

law.  See, e.g., Grider, 618 F.3d at 1254.  For reasons already discussed, it is far 

from “clear” that Hummingbird loans could be found to violate Alabama law.   
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CONCLUSION 

This Court should reverse the denial of Defendants’ motion to dismiss for lack 

of subject matter jurisdiction and remand with instructions to dismiss Easley’s action 

with prejudice.
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United States Code 
Title 18.  Crimes and Criminal Procedure 
Part I.  Crimes 
Chapter 96.  Racketeer Influenced and Corrupt Organizations 

§ 1961. Definitions 

As used in this chapter-- 

(1) “racketeering activity” means (A) any act or threat involving murder, kidnapping, 
gambling, arson, robbery, bribery, extortion, dealing in obscene matter, or dealing in 
a controlled substance or listed chemical (as defined in section 102 of the Controlled 
Substances Act), which is chargeable under State law and punishable by 
imprisonment for more than one year; (B) any act which is indictable under any of 
the following provisions of title 18, United States Code: Section 201 (relating to 
bribery), section 224 (relating to sports bribery), sections 471, 472, and 473 (relating 
to counterfeiting), section 659 (relating to theft from interstate shipment) if the act 
indictable under section 659 is felonious, section 664 (relating to embezzlement 
from pension and welfare funds), sections 891-894 (relating to extortionate credit 
transactions), section 1028 (relating to fraud and related activity in connection with 
identification documents), section 1029 (relating to fraud and related activity in 
connection with access devices), section 1084 (relating to the transmission of 
gambling information), section 1341 (relating to mail fraud), section 1343 (relating 
to wire fraud), section 1344 (relating to financial institution fraud), section 1351 
(relating to fraud in foreign labor contracting), section 1425 (relating to the 
procurement of citizenship or nationalization unlawfully), section 1426 (relating to 
the reproduction of naturalization or citizenship papers), section 1427 (relating to 
the sale of naturalization or citizenship papers), sections 1461-1465 (relating to 
obscene matter), section 1503 (relating to obstruction of justice), section 1510 
(relating to obstruction of criminal investigations), section 1511 (relating to the 
obstruction of State or local law enforcement), section 1512 (relating to tampering 
with a witness, victim, or an informant), section 1513 (relating to retaliating against 
a witness, victim, or an informant), section 1542 (relating to false statement in 
application and use of passport), section 1543 (relating to forgery or false use of 
passport), section 1544 (relating to misuse of passport), section 1546 (relating to 
fraud and misuse of visas, permits, and other documents), sections 1581-1592 
(relating to peonage, slavery, and trafficking in persons)., sections 1831 and 1832 
(relating to economic espionage and theft of trade secrets), section 1951 (relating to 
interference with commerce, robbery, or extortion), section 1952 (relating to 
racketeering), section 1953 (relating to interstate transportation of wagering 
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paraphernalia), section 1954 (relating to unlawful welfare fund payments), section 
1955 (relating to the prohibition of illegal gambling businesses), section 1956 
(relating to the laundering of monetary instruments), section 1957 (relating to 
engaging in monetary transactions in property derived from specified unlawful 
activity), section 1958 (relating to use of interstate commerce facilities in the 
commission of murder-for-hire), section 1960 (relating to illegal money 
transmitters), sections 2251, 2251A, 2252, and 2260 (relating to sexual exploitation 
of children), sections 2312 and 2313 (relating to interstate transportation of stolen 
motor vehicles), sections 2314 and 2315 (relating to interstate transportation of 
stolen property), section 2318 (relating to trafficking in counterfeit labels for 
phonorecords, computer programs or computer program documentation or 
packaging and copies of motion pictures or other audiovisual works), section 2319 
(relating to criminal infringement of a copyright), section 2319A (relating to 
unauthorized fixation of and trafficking in sound recordings and music videos of live 
musical performances), section 2320 (relating to trafficking in goods or services 
bearing counterfeit marks), section 2321 (relating to trafficking in certain motor 
vehicles or motor vehicle parts), sections 2341-2346 (relating to trafficking in 
contraband cigarettes), sections 2421-24 (relating to white slave traffic), sections 
175-178 (relating to biological weapons), sections 229-229F (relating to chemical 
weapons), section 831 (relating to nuclear materials), (C) any act which is indictable 
under title 29, United States Code, section 186 (dealing with restrictions on 
payments and loans to labor organizations) or section 501(c) (relating to 
embezzlement from union funds), (D) any offense involving fraud connected with a 
case under title 11 (except a case under section 157 of this title), fraud in the sale of 
securities, or the felonious manufacture, importation, receiving, concealment, 
buying, selling, or otherwise dealing in a controlled substance or listed chemical (as 
defined in section 102 of the Controlled Substances Act), punishable under any law 
of the United States, (E) any act which is indictable under the Currency and Foreign 
Transactions Reporting Act, (F) any act which is indictable under the Immigration 
and Nationality Act, section 274 (relating to bringing in and harboring certain 
aliens), section 277 (relating to aiding or assisting certain aliens to enter the United 
States), or section 278 (relating to importation of alien for immoral purpose) if the 
act indictable under such section of such Act was committed for the purpose of 
financial gain, or (G) any act that is indictable under any provision listed in section 
2332b(g)(5)(B);

(2) “State” means any State of the United States, the District of Columbia, the 
Commonwealth of Puerto Rico, any territory or possession of the United States, any 
political subdivision, or any department, agency, or instrumentality thereof;
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(3) “person” includes any individual or entity capable of holding a legal or beneficial 
interest in property;

(4) “enterprise” includes any individual, partnership, corporation, association, or 
other legal entity, and any union or group of individuals associated in fact although 
not a legal entity;

(5) “pattern of racketeering activity” requires at least two acts of racketeering 
activity, one of which occurred after the effective date of this chapter and the last of 
which occurred within ten years (excluding any period of imprisonment) after the 
commission of a prior act of racketeering activity;

(6) “unlawful debt” means a debt (A) incurred or contracted in gambling activity 
which was in violation of the law of the United States, a State or political subdivision 
thereof, or which is unenforceable under State or Federal law in whole or in part as 
to principal or interest because of the laws relating to usury, and (B) which was 
incurred in connection with the business of gambling in violation of the law of the 
United States, a State or political subdivision thereof, or the business of lending 
money or a thing of value at a rate usurious under State or Federal law, where the 
usurious rate is at least twice the enforceable rate;

(7) “racketeering investigator” means any attorney or investigator so designated by 
the Attorney General and charged with the duty of enforcing or carrying into effect 
this chapter;

(8) “racketeering investigation” means any inquiry conducted by any racketeering 
investigator for the purpose of ascertaining whether any person has been involved in 
any violation of this chapter or of any final order, judgment, or decree of any court 
of the United States, duly entered in any case or proceeding arising under this 
chapter;

(9) “documentary material” includes any book, paper, document, record, recording, 
or other material; and

(10) “Attorney General” includes the Attorney General of the United States, the 
Deputy Attorney General of the United States, the Associate Attorney General of the 
United States, any Assistant Attorney General of the United States, or any employee 
of the Department of Justice or any employee of any department or agency of the 
United States so designated by the Attorney General to carry out the powers 
conferred on the Attorney General by this chapter. Any department or agency so 
designated may use in investigations authorized by this chapter either the 
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investigative provisions of this chapter or the investigative power of such department 
or agency otherwise conferred by law. 
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United States Code 
Title 18.  Crimes and Criminal Procedure 
Part I.  Crimes 
Chapter 96.  Racketeer Influenced and Corrupt Organizations 

§ 1962. Prohibited activities 

(a) It shall be unlawful for any person who has received any income derived, directly 
or indirectly, from a pattern of racketeering activity or through collection of an 
unlawful debt in which such person has participated as a principal within the 
meaning of section 2, title 18, United States Code, to use or invest, directly or 
indirectly, any part of such income, or the proceeds of such income, in acquisition 
of any interest in, or the establishment or operation of, any enterprise which is 
engaged in, or the activities of which affect, interstate or foreign commerce. A 
purchase of securities on the open market for purposes of investment, and without 
the intention of controlling or participating in the control of the issuer, or of assisting 
another to do so, shall not be unlawful under this subsection if the securities of the 
issuer held by the purchaser, the members of his immediate family, and his or their 
accomplices in any pattern or racketeering activity or the collection of an unlawful 
debt after such purchase do not amount in the aggregate to one percent of the 
outstanding securities of any one class, and do not confer, either in law or in fact, the 
power to elect one or more directors of the issuer. 

(b) It shall be unlawful for any person through a pattern of racketeering activity or 
through collection of an unlawful debt to acquire or maintain, directly or indirectly, 
any interest in or control of any enterprise which is engaged in, or the activities of 
which affect, interstate or foreign commerce. 

(c) It shall be unlawful for any person employed by or associated with any enterprise 
engaged in, or the activities of which affect, interstate or foreign commerce, to 
conduct or participate, directly or indirectly, in the conduct of such enterprise's 
affairs through a pattern of racketeering activity or collection of unlawful debt. 

(d) It shall be unlawful for any person to conspire to violate any of the provisions of 
subsection (a), (b), or (c) of this section. 
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United States Code 
Title 18.  Crimes and Criminal Procedure 
Part I.  Crimes 
Chapter 96.  Racketeer Influenced and Corrupt Organizations 

§ 1964. Civil Remedies 

(a) The district courts of the United States shall have jurisdiction to prevent and 
restrain violations of section 1962 of this chapter by issuing appropriate orders, 
including, but not limited to: ordering any person to divest himself of any interest, 
direct or indirect, in any enterprise; imposing reasonable restrictions on the future 
activities or investments of any person, including, but not limited to, prohibiting any 
person from engaging in the same type of endeavor as the enterprise engaged in, the 
activities of which affect interstate or foreign commerce; or ordering dissolution or 
reorganization of any enterprise, making due provision for the rights of innocent 
persons. 

(b) The Attorney General may institute proceedings under this section. Pending final 
determination thereof, the court may at any time enter such restraining orders or 
prohibitions, or take such other actions, including the acceptance of satisfactory 
performance bonds, as it shall deem proper. 

(c) Any person injured in his business or property by reason of a violation of section 
1962 of this chapter may sue therefor in any appropriate United States district court 
and shall recover threefold the damages he sustains and the cost of the suit, including 
a reasonable attorney’s fee, except that no person may rely upon any conduct that 
would have been actionable as fraud in the purchase or sale of securities to establish 
a violation of section 1962. The exception contained in the preceding sentence does 
not apply to an action against any person that is criminally convicted in connection 
with the fraud, in which case the statute of limitations shall start to run on the date 
on which the conviction becomes final. 

(d) A final judgment or decree rendered in favor of the United States in any criminal 
proceeding brought by the United States under this chapter shall estop the defendant 
from denying the essential allegations of the criminal offense in any subsequent civil 
proceeding brought by the United States. 
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Code of Alabama 
Title 5.  Banks and Financial Institutions 
Chapter 18.  Small Loans 

§ 5-18-4. License -- Required; exemptions; penalties for violation of section.

(a) License required. No person shall engage in the business of lending in amounts 
of less than one thousand five hundred dollars ($1,500) and contract for, exact or 
receive, directly or indirectly, on or in connection with any such loan, any charges 
whether for interest, insurance, compensation, consideration, or expense, which in 
the aggregate are greater than the interest that the lender would be permitted by law 
to charge for a loan of money if he or she were not a licensee under this chapter, 
except as provided in and authorized by this chapter and without first having 
obtained a license from the supervisor. For the purpose of this section, a loan shall 
be deemed to be in the amount of less than one thousand five hundred dollars 
($1,500) if the net amount or value advanced to or on behalf of the borrower, after 
deducting all payments for interest, expenses, and charges of any nature taken 
substantially contemporaneously with the making of the loan, is less than one 
thousand five hundred dollars ($1,500). 

(b) Exemptions. This chapter shall not apply to any person doing business under the 
authority of, and as permitted by, any law of this state or of the United States relating 
to banks, trust companies, savings or building and loan associations, credit unions 
as defined by law, nor to any lawful, bona fide pawnbroking business, nor shall this 
chapter apply to any person making loans to their tenants engaged in agriculture, nor 
to loans by agricultural suppliers to persons whose principal business is farming, nor 
shall it apply to agricultural credit corporations or associations organized under an 
act of the Congress of the United States, nor shall it apply to the business of financing 
the purchase of motor vehicles, refrigerators, or other personal property, nor shall it 
apply to loans insured or guaranteed by the United States or any of its agencies. 

(c) Evasions. The provisions of subsection (a) of this section shall apply to any 
person who seeks to evade its application by any device, subterfuge, or pretense 
whatsoever including, but not thereby limiting the generality of the foregoing: The 
loan, forbearance, use or sale of credit (as guarantor, surety, endorser, comaker, or 
otherwise), money, insurance, goods or things in action; the use of collateral or 
related sales or purchases of goods or services or agreements to sell or purchase, 
whether real or pretended; and, receiving or charging compensation for goods or 
services, whether or not sold, delivered, or provided and the real or pretended 
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negotiation, arrangement, or procurement of a loan through any use of activity of a 
third person, whether real or fictitious. 

(d) Penalties. Whoever violates or participates in the violation of any provision of 
this section shall be guilty of a misdemeanor and, upon conviction thereof, shall be 
punishable by a fine of not more than five hundred dollars ($500) nor less than one 
hundred dollars ($100), or by imprisonment for not more than six months, or by both 
such fine and imprisonment in the discretion of the court. Any contract of loan in the 
making or collection of which any act shall have been done which violates this 
section shall be void, and the lender shall have no right to collect, receive, or retain 
any principal, interest, or charges whatsoever. 
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Code of Alabama 
Title 5.  Banks and Financial Institutions 
Chapter 18.  Small Loans 

§ 5-18-8. License -- Place of business of licensee. 

(a) Separate license for each place of business. Not more than one place of business 
shall be maintained under the same license, but the supervisor may issue additional 
licenses to the same licensee upon his compliance with all the provisions of this 
chapter governing the issuance of the first or original license. 

(b) Removal. No change in the place of business of a licensee to a location outside 
of the original municipality shall be permitted under the same license. When a 
licensee wishes to change his place of business within the same municipality, he 
shall give written notice thereof to the supervisor who shall investigate the facts and, 
if he shall find the proposed location is reasonably accessible to borrowers under 
existing loan contracts, shall enter an order permitting the change and shall amend 
the license accordingly. If the supervisor shall not so find, he shall enter an order 
denying the licensee such permission in the manner specified in and subject to the 
provisions of subsection (c) of Section 5-18-6. 

(c) Residence of borrower. Nothing in this chapter shall be construed to restrict the 
loans of any licensee to residents of the community in which the licensed place of 
business is situated. 
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Code of Alabama 
Title 5.  Banks and Financial Institutions 
Chapter 18.  Small Loans 

§ 5-18-10. Examinations of licensees; investigations; enforcement powers of 
supervisor. 

(a) Annual examinations of licensees. At least once each year and at such other time 
as may be deemed necessary by the Supervisor of the Bureau of Loans, an 
examination shall be made of the place of business of each licensee and of the loans, 
transactions, books, papers, and records of the licensee so far as they pertain to the 
business licensed under this chapter. As cost of examination, the licensee shall pay 
to the Bureau of Loans the actual cost of each examination, the amount of which 
shall be reasonably prescribed under rules and regulations promulgated by the 
Superintendent of Banks; provided, however, the cost for each day of examination 
by each examiner shall not exceed eight times the average hourly rate for auditing 
purposes as charged by three recognized certified public accountancy firms in the 
City of Montgomery, Alabama. In addition thereto, the licensee shall pay as per diem 
the amount authorized by law for state employees traveling inside the state in the 
service of the state. All such fees shall be paid into the special fund set up by the 
State Treasury pursuant to Section 5-2A-20, and used in the supervision and 
examination of licensees. 

(b) Investigations. For the purpose of discovering violations of this chapter or of 
securing information lawfully required hereunder, the supervisor or his or her duly 
authorized representatives may at any time investigate the business and examine the 
books, accounts, papers, and records used therein of (1) any licensee, (2) any other 
person engaged in the business described in subsection (a) of Section 5-18-4 or 
participating in such business as principal, agent, broker, or otherwise and (3) any 
person who the supervisor has reasonable cause to believe is violating or is about to 
violate any provisions of this chapter, whether or not the person shall claim to be 
within the authority or beyond the scope of this chapter. For purposes of this section, 
any person who shall advertise for, solicit, or hold himself or herself out as willing 
to make loan transactions in the amount or of the value of less than one thousand 
five hundred dollars ($1,500) shall be presumed to be engaged in the business 
described in subsection (a) of Section 5-18-4. 

(c) Access to records; witnesses. For the purposes of this section, the supervisor or 
his or her duly authorized representatives shall have and be given free access to the 
offices and places of business, files, safes, and vaults of all such persons and may 
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require the attendance of any person and to examine him or her under oath relative 
to the loans or the business or to the subject matter of any examination, investigation, 
or hearing. 

(d) Cease and desist orders; injunctions; receivers. Whenever the supervisor has 
reasonable cause to believe that any person is violating or is threatening to or intends 
to violate any provision of this chapter, he or she may in addition to all actions 
provided for in this chapter and in addition to all other remedies that he or she may 
have at law and without prejudice thereto enter an order requiring such person to 
desist or to refrain from such violation, and an action may be brought on the relation 
of the Attorney General or the supervisor to enjoin the person from engaging in or 
continuing the violation or from doing any act or acts in furtherance thereof. In any 
action, an order or judgment may be entered awarding the preliminary or final 
injunction as may be deemed proper. In addition to all other means provided by law 
for the enforcement of a restraining order or injunction, the court in which the action 
is brought shall have the power and jurisdiction to impound and to appoint a receiver 
for the property and business of the defendant, including books, papers, documents, 
and records pertaining thereto or so much thereof as the court may deem reasonably 
necessary to prevent violations of this chapter through or by means of the use of the 
property and business. The receiver, when appointed and qualified, shall have such 
powers and duties as to custody, collection, administration, winding up, and 
liquidation of the property and business as shall from time to time be conferred upon 
him by the court. 

(e) Confidentiality of examinations and investigations. Reports of examinations and 
investigations of the supervisor, and the books and records of licensees are to be held 
strictly confidential, and may not be produced, reproduced, or otherwise made 
available by the State Banking Department to any persons other than those within 
the State Banking Department unless pursuant to a lawfully issued subpoena. This 
subsection does not apply to disclosures in proceedings brought by the supervisor 
pursuant to this chapter. 
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Code of Alabama 
Title 5.  Banks and Financial Institutions 
Chapter 18.  Small Loans 

§ 5-18-15. Interest rates, charges, and fees. 

(a) Maximum rates of interest and charge. Every licensee under this chapter may 
contract for and receive as interest on any loan of money less than one thousand five 
hundred dollars ($1,500) an amount at a rate not exceeding three percent a month on 
that part of the unpaid principal balance not in excess of two hundred dollars ($200), 
and two percent a month on that part of the unpaid principal balance in excess of 
two hundred dollars ($200) but less than one thousand five hundred dollars ($1,500). 

(b) Account maintenance fee. In addition to the maximum rate of interest and charges 
pursuant to subsection (a), a licensee may enter into a contract of loan under this 
chapter in which the borrower agrees to pay an account maintenance fee of not more 
than three dollars ($3) for each month of the scheduled period of repayment of the 
loan provided that the scheduled monthly payments are equal to or greater than thirty 
dollars ($30). Such account maintenance fee shall be determined at the date of the 
loan, but may not be prepaid. Such fee as so determined shall not bear interest and 
shall constitute a part of the finance charge. 

(c) Method of computing charges. 

(1) Interest or charges under this chapter shall not be paid, deducted, discounted, or 
received in advance or compounded, but the rate of charge authorized by subsections 
(a) and (b) may be precomputed as provided in subdivision (2) of this subsection. 

For the purpose of this section, one month shall be that period of time from any date 
in a month to a corresponding date in the next month and, if there is not a 
corresponding date, then to the next day of the next month, and a day shall be 
considered one thirtieth of a month when computation is made for a fraction of a 
month. 

(2) When the loan contract requires repayment in substantially equal and consecutive 
monthly installments of principal and charges or interest combined, the charges or 
interest may be precomputed at the agreed monthly or periodic rate not in excess of 
that provided for in subsections (a) and (b) on scheduled unpaid principal balances 
according to the terms of the contract and added to the principal of the loan. Every 
payment may be applied to the combined total of principal and precomputed charge 
until the contract is fully paid. The acceptance or payment of charges on loans made 

USCA11 Case: 20-13644     Date Filed: 01/08/2021     Page: 81 of 88 



Add. 13 

under the provisions of this subsection shall not be deemed to constitute payment, 
deduction, or receipt thereof in advance nor compounding under subdivision (1) 
above. 

(d) Refunds. 

(1) When any loan contract is paid in full by cash, a new loan, renewal, or otherwise 
one month or more before the final installment date, the licensee shall refund or 
credit the borrower with that portion of the total charges which shall be due the 
borrower as determined by schedules prepared under the rule of seventy-eighths or 
sum of the digits principle as follows: The amount of the refund or credit shall be as 
great a proportion of the total charges originally contracted for as the sum of the 
periodic time balances of the contract scheduled to follow the date of prepayment 
bears to the sum of all the periodic time balances of the contract, both sums to be 
determined according to the payment schedule originally contracted for. 

(2) If the loan contract, with charges precomputed under subsections (a) and (b), is 
not prepaid in full but becomes partially prepaid in an amount equal to three or more 
installments, the licensee shall reduce the balance due by the amount that would be 
required to be refunded for prepayment in full on the date of the partial prepayment 
and compute charges as payments are made thereafter in the manner prescribed in 
subdivision (1) of subsection (c), or the licensee may with the consent of the 
borrower reschedule the remaining installments and precompute charges as 
prescribed in subdivision (2) of subsection (c). 

(e) Default or extension charges. If the contract so provides, when a scheduled 
payment is in default or delinquent for 10 or more days, the licensee may charge and 
collect an additional late charge not to exceed the greater of ten dollars ($10) or five 
percent of the amount of the scheduled payment in default. Each of the late charges 
permitted under this subsection may be collected only once on any scheduled 
payment, regardless of the period during which the payment remains in default or is 
delinquent. It is the intent of this subsection that if the payment date of all wholly 
unpaid installments is deferred or extended one or more full months and the contract 
so provides, the licensee may charge and collect a deferment or default charge only 
on the installment which is delinquent at the date the contract is extended or deferred. 

(f) Rules and regulations. In addition to the general authority granted to him or her 
by subsection (a) of Section 5-18-12, the supervisor may make such rules and 
regulations as he or she may deem necessary or advisable to insure that rebates, 
default charges, and deferment charges are so computed, paid to or collected from 
borrowers that the total charges collected by licensees under this section are 
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substantially equivalent to charges authorized to be collected by licensees under this 
section. 

(g) Recording fees. The licensee may collect from the borrower the actual fees paid 
a public official or agency of the state for filing, recording, or releasing any 
instrument securing the loan. 

(h) Further charges; splitting of contracts. No further or other charges shall be 
directly or indirectly contracted for or received by any licensee, including insurance 
premiums of any kind, except those specifically authorized by this chapter or by 
Chapter 8 of Title 8. No licensee shall divide into separate parts any contract made 
for the purpose of or with the effect of obtaining charges in excess of those 
authorized by this section. All balances due to a licensee from any person as a 
borrower, or as an endorser, guarantor, or surety for any borrower or otherwise, shall 
be considered a part of any loan being made by a licensee to the person for the 
purpose of computing charges. 

(i) Installment payments; contract period. No licensee shall enter into any contract 
of loan under this chapter in which the borrower agrees to make any scheduled 
repayment of the cash advance more than 25 calendar months from the date of 
making the contract of loan. Every loan contract shall require payment of the cash 
advance and charges in installments which shall be payable at approximately equal 
periodic intervals; except, that payment dates may be omitted to accommodate 
borrowers with seasonal incomes. No installment contracted for shall be 
substantially larger than any preceding installment. 

(j) Interest after due date of final installment. Interest as provided in this section shall 
not accrue or be recovered or charged on any loan made under this chapter for any 
longer than six months after the due date of the final installment of principal or 
interest. After the expiration of the six-month period, interest may be charged at a 
rate not to exceed eight percent per annum. 

(k) Inducing borrower to become obligated under more than one contract. No 
licensee shall induce or permit any person or any husband and wife, jointly or 
severally, to become obligated directly or contingently or both under more than one 
contract of loan at the same time for the purpose of obtaining a higher rate of charge 
than would otherwise be permitted by this section. It shall be unlawful for any 
licensee to evade or attempt to evade this section by inducing a customer to borrow 
from another loan company in which he or she has a pecuniary interest or with whom 
he or she has an arrangement for exchange of customers. 
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(l) Liabilities of licensees making excess charges. Any licensee making any charge 
in excess of the amount authorized herein, except as the result of a deliberate 
violation of or reckless disregard for this chapter, shall refund to the borrower the 
total amount of the actual economic damages which at the licensee’s option may be 
done by payment to the borrower, or by reducing the amount of the borrower’s 
principal obligation. If the borrower is entitled to a refund and the licensee refuses 
to refund within 60 days after written demand, including the filing of a legal action, 
the licensee shall forfeit, in addition to the actual economic damages his or her right 
to any finance charge. If the licensee has made an excess charge in deliberate 
violation of or in reckless disregard for this chapter, the licensee and the several 
members, officers, directors, agents, and employees thereof who shall have 
participated in a deliberate violation of or reckless disregard for this chapter, shall 
be guilty of a misdemeanor which, upon conviction, shall be punishable by a fine of 
not more than five hundred dollars ($500) and not less than one hundred dollars 
($100) or by imprisonment of not more than six months, or by both fine and 
imprisonment in the direction of the court. The remedies provided herein shall be 
the remedy of the borrower under this chapter as the result of this violation. No 
action under this section may be brought more than 18 months after the due date of 
the last scheduled payment of the agreement pursuant to which the charge was made. 

(m) Alternative rates of charge. 

(1) As an alternative to the interest rates and charges permitted to be charged by a 
licensee pursuant to subsections (a) and (b) on loans of less than one thousand five 
hundred dollars ($1,500), a licensee may charge an acquisition charge for making 
the loan in an amount not in excess of 10 percent of the amount of the principal and 
an installment account handling charge in an amount no greater than the following: 

a. Twelve dollars ($12) per month on any loan of an amount of one hundred dollars 
($100) or more, up to and including the amount of three hundred dollars ($300). 

b. Fourteen dollars ($14) per month on any loan of an amount in excess of three 
hundred dollars ($300), but not more than four hundred dollars ($400). 

c. Sixteen dollars ($16) per month on any loan of an amount in excess of four 
hundred dollars ($400), but not more than five hundred dollars ($500). 

d. Twenty dollars ($20) per month on any loan of an amount in excess of five 
hundred dollars ($500), but not more than one thousand dollars ($1,000). 
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e. Twenty-three dollars ($23) per month on any loan of an amount in excess of one 
thousand dollars ($1,000), but not more than one thousand two hundred fifty dollars 
($1,250). 

f. Twenty-six dollars ($26) per month on any loan of an amount in excess of one 
thousand two hundred fifty dollars ($1,250), but not equal to or exceeding one 
thousand five hundred dollars ($1,500.) 

Provided, however, that the scheduled payments are in amounts equal to or greater 
than forty dollars ($40) per month, inclusive of the installment account handling 
charge. The acquisition charge and the installment account handling charge may be 
calculated for the term of the contract and added to the amount of the principal. The 
acceptance or payment of charges on loans made under this subsection shall not be 
deemed to constitute payment, deduction, or receipt thereof in advance nor 
compounding under this subsection. 

(2) The minimum term for repayment of a loan under this subsection is three months 
and the maximum term of any loan made under this subsection is 18 months. 

(3) Upon the prepayment in full of any loan under this subsection, the installment 
account handling charge is subject to subsection (d), as it relates to refunds. The 
acquisition charge shall not be subject to refund. 

(4) No insurance charge under Section 5-18-17, no interest surcharge under Section 
8-8-14, nor any other charge of any nature whatsoever, is permitted for loans made 
pursuant to the rate structure of this subsection, except for acquisition charges and 
installment account handling charges as provided under this subsection, default 
charges under subsection (e), recording fees under subsection (g), bad check charges 
under Section 8-8-15, and assessed court costs. 

(5) The loan charges allowed under this subsection may not be imposed on a loan to 
a borrower who has more than one loan outstanding with the licensee and upon 
which loan charges were imposed under this subsection. 

(6) No licensee shall file a claim against a decedent borrower’s estate for any unpaid 
indebtedness for a loan whose charges include an acquisition charge or an 
installment account handling charge under this subsection. 

(n)(1) Act 2017-373 shall apply to loan contracts entered into after May 25, 2017. 

(2) Act 2017-373 shall not affect loan contracts entered into prior to May 25, 2017.
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Code of Alabama 
Title 5.  Banks and Financial Institutions 
Chapter 18.  Small Loans 

§ 5-18-21. Enforceability of provisions and agreements which violate chapter; 
liability of licensee for actual damage. 

Except where other specific remedies are provided in this chapter for violations, in 
which event those remedies shall apply, any provision of a loan contract which 
violates this chapter shall be unenforceable by the licensee to the extent, but only to 
the extent, of the violation, and the other remaining provisions and agreements shall 
be enforceable and shall not be void and shall not be affected by the violation. Except 
as set forth in subsection (l) of Section 5-18-15, any licensee who fails to comply 
with any requirement imposed under this chapter with respect to any person is liable 
to the person for the actual damage sustained by the person as the result of the failure. 
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