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I. ISSUES ON APPEAL
1. Is a federally recognized Indian tribe entitled to sovereign

immunity from a civil suit filed by private individuals seeking to impose a 

public easement across land located outside the reservation and owned in fee 

simple by the Tribe?  

2. Did the trial court commit prejudicial error by declining to take

judicial notice of the materials submitted by the appellants? 

II. INTRODUCTION
Trinidad Bay is a naturally protected small boat harbor located within

the city limits of the City of Trinidad, in Humboldt County, California. 

This appeal is from an order granting a motion to quash the summons 

in a civil case and dismiss it on the grounds that the defendant is a federally 

recognized Indian tribe, and therefore enjoys complete immunity from civil 

suit.  Jason Self and Thomas Lindquist, (hereinafter “beach users”) and other 

members of the public who drive across Tribal property to get to the subject 

unimproved boat launching beach adjacent to Trinidad Bay, were motivated 

to file their quiet title action because of the threat of transfer of the subject 

property into “federal trust status” i.e.: ownership by the federal government 

for the benefit of the Tribe.  Such transfer would eliminate any possibility of 

obtaining the public easement being sought in the complaint.1  

A private person may assert a public easement in the land of another. 

Marks v. Whitney (1971) 6 Cal. 3d 251, 261–262. 

The main question in this appeal concerns an issue of first impression 

in California, namely, whether the “immovable-property exception” to the 

rule of sovereign immunity should apply to tribal sovereign immunity. 

1 While the federal government waived its immunity from quiet title suits 
such as the one at issue here in 28 U.S.C. Sec. 2409a, the statute contains an 
exception for lands held in trust for an Indian tribe. 
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III. JURISDICTION 
The court has jurisdiction pursuant to Code of Civil Procedure Sec. 

904.1(a)(3) to review an order granting a motion to quash service of summons 

that was entered on or about August 19, 2019.  The timely Notice of Appeal 

was filed on September 26, 2019. (2 Appellants’ Appendix “AA” 102) 

IV. STATEMENT OF THE CASE 
This is a case about public access to the Pacific Ocean shoreline at 

Trinidad Bay, in Humboldt County on California’s North Coast. Self, 

Lindquist, and countless members of the public cross the privately held 

subject property for the purpose of launching kayaks and other small boats 

into historic Trinidad Bay.  Their complaint seeks to ensure perpetual public 

access to the shoreline, under both theories of implied dedication and the 

public trust doctrine as set forth under Article X Section 4 of the California 

Constitution. 

The Tribe purchased the subject property in fee simple in 2002 from the 

family that had owned it since the 1940’s. In or around 2016, it applied to the 

Department of Interior to transfer title to the property into “federal trust 

status,” with legal title in the United States and the Tribe holding the 

beneficial interest. That would eliminate all city, county, or state land use 

laws currently applicable to the property. As of this writing, the trust 

transfer has not been approved, and the property remains under California 

jurisdiction. 

The beach users filed their complaint on April 29, 2019.  It includes a 

First Cause of Action to quiet title to a public easement for the right to cross 

by vehicle a strip of land between the shoreline and the first public road for 

boat launching and other recreational purposes into Trinidad Bay, and for 

access to and parking for the California State Parks owned beach that is just 

north of Trinidad Head. (1 AA 8-9) The subject property is owned in fee 
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simple by the defendant and respondent Cher-Ae Heights Indian Community 

of the Trinidad Rancheria, hereinafter, the “Tribe.” (1 AA 8) 

The complaint alleges that unrestricted public use of the property as a 

means of accessing Trinidad Bay for boat launching and other purposes since 

prior to 1967, with full knowledge of the Tribe’s predecessor, the Hallmark 

family, constitutes an express or implied dedication of the strip of land for a 

public purpose. (1 AA 8) 

The complaint also includes a Second Cause of Action for the same 

easement by operation of Art. X, Section 4 of the California Constitution, a 

Third Cause of Action for injunctive relief barring the Tribe from attempting 

to interfere with the public easement, (1 AA 9) and a Fourth Cause of Action 

for declaratory relief as to the parties’ rights and obligations relative to the 

alleged easement. (1 AA 10) 

On June 7, 2019, the Tribe specially appeared to file a Motion to Quash 

Service of Process and Dismiss Complaint for Lack of Subject Matter 

Jurisdiction, or, in the Alternative, Demurrer to Complaint, on the grounds 

that the Tribe enjoys sovereign immunity from such a suit. (1 AA 18-36) 

On July 1, 2019, the appellants filed an Opposition (1 AA 50-66) and a 

Request for Judicial Notice (1 AA 37-45).  On July 8, 2019, the Tribe filed its 

Reply (2 AA 70-79) and its own Request for Judicial Notice. (2 AA 80-83)2  

Oral argument was had on July 15, 2019, and on August 2, 2019, the trial 

court signed a pre-prepared Order granting the motion and dismissing the 

case. (2 AA 95) It also denied each party’s Request for Judicial Notice, on the 

grounds that the proffered materials were not relevant to the issues before 

the court. (2 AA 98; 2 AA 91) The beach users requested judicial notice of 

 
2 The attached documents are not included, as they will not be required 
unless the respondent requests judicial notice in this court. 
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statistics from the federal National Indian Gaming Commission on gross 

tribal gaming revenues in 2017. (1 AA 40-44) The Tribe requested judicial 

notice of Humboldt Alliance for Responsible Planning v California Coastal 
Commission, Humboldt County Superior Court Case No. CV190327 and 

documents related to the agency action that preceded that case. (2 AA 80-83 ) 

V. STANDARD OF REVIEW 
Because the appeal requires the application of the purely legal doctrine 

of sovereign immunity to undisputed facts, the standard of review is de novo 

with no deference given to the trial court’s ruling on the Motion to Quash. 

Fiddleton v Coyote Valley Band of Pomo Indians (2016) 1 Cal.App.5th 1194, 

1205; People v Miami Nation Enterprises (2016) 2 Cal.5th 222, 250. 

The standard of review for the trial court’s failure to take judicial notice 

is abuse of discretion.  In re Social Services Payment Cases (2008) 166 

Cal.App.4th 1249, 1271. 

VI.  SUMMARY OF ARGUMENT 
The primary United States Supreme Court cases relied upon by the 

Tribe below, were Kiowa Tribe of Okla. v. Manufacturing Technologies, Inc. 

(1998) 523 U.S. 751 and Michigan v Bay Mills Indian Cmty. (2014) 572 U.S. 

782.  The former involved a suit in state court against the tribe that had 

defaulted on a promissory note, and the latter concerned a state trying to 

stop the operation of a tribal casino outside of the tribe’s reservation 

boundaries.  As discussed fully below, they both held that only Congress can 

alter or diminish the default rule of tribal sovereign immunity. 
There are three main premises for the beach users’ position. First, the 

immunity enjoyed by tribes is that which was enjoyed by all sovereigns at 

common law. 
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 Second, at common law, a sovereign which had acquired land in the 

territory of another sovereign, was not immune from suit in the second 

sovereign’s courts when there was a legal dispute concerning title.  
Third, this case comes within the bounds of a question left open by the 

holdings in both Kiowa and Bay Mills, the possibility that tribal sovereign 

immunity would not apply to a tort victim or other person who had not 

chosen to deal with a tribe in its off-reservation activities where the tort 

victim or other plaintiff has no other legal remedy available. 

VII. ARGUMENT 
A. The Immunity Enjoyed by Tribes is That Which Was Enjoyed by 
All Sovereigns at Common Law 

 

“Indian tribes have long been recognized as possessing the common law 

immunity from suit traditionally enjoyed by sovereign powers.” Santa Clara 

Pueblo v Martinez (1978) 436 U.S. 49, 58 citing Turner v. United States 

(1919) 248 U.S. 358; United States v. United States Fidelity & Guaranty Co. 

(1940) 309 U.S. 506, 309 U.S. 512-513; Puyallup Tribe v. Washington Dept. of 

Game (1977) 433 U.S. 165, 433 U.S. 172-173.  Cf: Bay Mills, supra, 572 U.S. 

at 782; Upper Skagitt Indian Tribe v. Lundgren (2018) 584 U.S. ___, 138 

S.Ct. 1649, 1652. 

Congress may abrogate the sovereign immunity of an Indian tribe. 

Kiowa, supra, 523 U.S. at 759.  But the starting point for measuring its scope 

is what was understood at common law. 

 
B.    At Common Law, a Sovereign Which Had Acquired Land in 
The Territory of Another Sovereign, Was Not Immune From Suit in 
The Second Sovereign’s Courts When There Was a Legal Dispute 
Concerning Title  
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The controlling rule here has been dubbed the “immovable property 

exception.”  It recently came to light in the tribal context in the Upper Skagit 

Indian Tribe v. Lundgren, 138 S.Ct. 1649.  Like the instant matter, it 

involved a quiet title action.  The tribe had purchased land outside its 

reservation in the State of Washington with the intention of having it placed 

into trust status with legal title to be in the United States for the benefit of 

the tribe, another factor in common with the instant matter.  But a boundary 

dispute developed with a neighbor who claimed that a fence erected long ago 

had altered the boundary such that the tribe owned less land than it claimed 

to.  138 S.Ct. at 1652. The tribe raised sovereign immunity as a defense, but 

the Washington lower courts and the Washington Supreme Court disagreed, 

relying upon the case of County of Yakima v Confederated Tribes of and 
Bands of Yakima Nation (1992) 502 U.S. 251 as giving it subject matter 

jurisdiction and thereby defeating the defense. 

When the case reached the United States Supreme Court, however, it 

was reversed. 138 S.Ct. at 1653.  The Court reversed because the Washington 

courts had relied upon what it considered to be an incorrect interpretation of 

County of Yakima to defeat the defense of sovereign immunity. The high 
Court clarified that Yakima was primarily an interpretation of a federal 

statute called the General Allotment Act, which reflected federal policy prior 

to the 1934 Indian Reorganization Act, and it said nothing about sovereign 

immunity. Id. at 1652. 

The Supreme Court was urged to affirm the Washington courts’ 

judgment on the alternative grounds of the “immovable property exception,” 

the same theory being offered here. But the majority declined to address it 

because the theory had not been raised in the state court, and though it had 

discretion to decide the issue, it determined to exercise it by remanding so the 
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lower courts could consider the immovable property exception first. Upper 

Skagit, supra, 138 S.Ct. at 1654.  On remand, the tribe folded its tent and 

quitclaimed the disputed property to the Lundgrens. Oertwich v Traditional 

Vill. Of Togiak (D. Alaska 2019) No. 3:19-cv-00082 JWS at p. 8.  Thus, 

because of the similarity with the facts and law of Upper Skagit, it would 

appear that this case has inherited the position of bringing the immovable 

property exception to a state court, as anticipated by the Upper Skagitt 

majority. 

In a concurring opinion in Upper Skagit, Chief Justice Roberts, joined 

by Justice Kennedy, forcefully stated: 

But that [majority] opinion poses an unanswered question: What 
precisely is someone in the Lundgrens’ position supposed to do? 
There should be a means of resolving a mundane dispute over 
property ownership, even when one of the parties to the 
dispute—involving non-trust, non-reservation land—is an Indian 
tribe. The correct answer cannot be that the tribe always wins no 
matter what; otherwise a tribe could wield sovereign immunity as 
a sword and seize property with impunity, even without a 
colorable claim of right. 

 
He suggested that if the lower courts were not willing to recognize the 

immovable property doctrine in the tribal context, “…the applicability of 

sovereign immunity in such circumstances would, in my view, need to be 

addressed in a future case. [citation omitted].” Upper Skagit, supra, 138 S.Ct. 
at 1656. 

The Upper Skagit majority opinion acknowledges that the immovable 

property doctrine goes back in its jurisprudence to at least 1812. “As our 

cases have put it, “[a] prince, by acquiring private property in a foreign 

country, . . . may be considered as so far laying down the prince, and 

assuming the character of a private individual.”  Id. at 1653, citing Schooner 
Exchange v McFaddon, (1812) 11 U.S. 116, 7 Cranch 116, 145, 3 L.Ed 287.  
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Here, the prince is the Tribe and the foreign country is the State of 

California. 

 C.  This Case Should Come Under The Exception Stated in The 
Supreme Court’s Bay Mills Case For Plaintiffs That Have Not Chosen 
to Deal With a Tribe 

 
In Bay Mills, supra, though it declined to digress from its previous Kiowa 

position, the Court described a situation that might justify not applying tribal 

sovereign immunity.  “Adhering to stare decisis is particularly appropriate 

here given that the State, as we have shown, has many alternative remedies: 

It has no need to sue the Tribe to right the wrong it alleges…..We need not 

consider whether the situation would be different if no alternative remedies 

were available. We have never, for example, specifically addressed (nor, so far 

as we are aware, has Congress) whether immunity should apply in the 

ordinary way if a tort victim, or other plaintiff who has not chosen to 

deal with a tribe, has no alternative way to obtain relief for off-reservation 

commercial conduct. The argument that such cases would present a ‘special 

justification’ for abandoning precedent is not before us.” [Citation omitted, 

emphasis provided.]  Michigan v Bay Mills, supra, 572 U.S. at 799. 
The beach users have no other remedy available to them.  Only a court can 

declare the existence of a public easement to the shoreline; the California 

Coastal Commission is not empowered to do so. LT-WR, LLC v California 
Coastal Com. (2007) 152 Cal.App.4th 770, 806.  The beach users have not 

chosen to deal with the Tribe, which just happens to own the land over which 

they cross under a claim of right that they desire to perfect. 

 The Alabama Supreme Court, relying heavily on Bay Mills footnote 8, 

recently declined to apply sovereign immunity in the context of an auto 

accident tort case, stating: “[i]n light of the fact that the Supreme Court of 
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the United States has expressly acknowledged that it has never applied tribal 

sovereign immunity in a situation such as this, we decline to extend the 

doctrine beyond the circumstances to which that Court itself has applied it; 

accordingly, we hold that the doctrine of tribal sovereign immunity affords 

the tribal defendants no protection from the claims asserted by Wilkes and 

Russell.” Wilkes v. PCI Gaming Auth. (2017) 1151312, at *11; 2017 WL 
4385738 (cert. denied 2019) 139 S.Ct. 2739. 

 This case can and should be analyzed under the same rubric. 

D. The Immovable Property Exception Has Been Applied in The 
Context of a State Owning Property Within the Bounds of a 
Neighboring State 

 

To the extent that Upper Skagit’s holding has undercut the validity of 

the prior state cases that had denied sovereign immunity, that should not be 

true for Cass County Joint Water Resource District v 1.43 Acres of Land in 

Highland Township (2002) 2002 ND 83, 643 N.W.2d 685 from the North 

Dakota Supreme Court.  That is because although it did discuss the Yakima 

case, the applicability of which was clarified in Upper Skagit, it also seemed 

to rely upon the immovable property rule as well to find that sovereign 

immunity did not apply. 

The facts were that a water district brought a condemnation action for 

land which had recently been conveyed in fee simple to an Indian tribe.  The 

trial court granted a motion to dismiss on the grounds of sovereign immunity, 

finding that the court would need both in rem jurisdiction over the land, and 

in personam jurisdiction over the Tribe.  The Supreme Court of North Dakota 

reversed, and in doing so, discussed the now-overruled case of County of 

Yakima v Confederated Tribes, supra.   
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But that state of affairs does not necessarily undermine the validity of 

Cass, because in addition to citing Yakima, it cited and discussed a case 

which, though it did not use the name, applied a version of the “immovable 

property exception” to the rule of sovereign immunity.   

The case it cited was State of Georgia v City of Chattanooga (1924) 264 

U.S. 472, which involved the State of Georgia owning fee simple land in 

Tennessee used for a railroad yard.  The city sued to condemn part of the 

land for a street, an action in rem.  Georgia responded by asserting it was 

immune from suit in Tennessee courts.  The Court held that the defense was 

inapplicable, reasoning that “[l]and acquired by one state in another state is 

held subject to the laws of the latter, and to the incidents of private 

ownership.” Georgia, supra, 264 U.S. 479.  That is essentially a restatement 
of the immovable property exception.  The sovereign immunity that the 

states enjoyed at the time of the founding of the Nation, has its foundation in 

both the common law and the law of nations.  Franchise Tax Bd. of Cal. v. 
Hyatt (2019) 139 S. Ct. 1485, 1494-1495 (overruling Nevada v Hall (1979) 440 

U.S. 410). 

Justice Thomas cites Georgia v Chattanooga in support of his 

dissenting opinion in Upper Skagitt, 138 S.Ct. at 1660.  The Georgia Court’s 

reasoning should be applicable in the tribal context as well, since at the time 

of the founding of the country, both states and tribes enjoyed sovereign 

immunity.   

E. If Necessary, Appellants Can Amend to Allege That The Tribe 
Holds The Subject Property for Commercial Purposes  
  

 The appellants’ Complaint is silent about the purpose for which the 

Tribe uses the subject property. While not strictly necessary, because the 

rationale of footnote 8 extends to persons who have not chosen to deal with 
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the Tribe in the off-reservation  context, if the court considers the lack of a 

“commercial” allegation significant, appellants are willing and able to amend.  

In the context of a demurrer, a request to amend can be made for the first 

time on appeal.  Gomes v Countrywide Home Loans, Inc. (2011) 192 
Cal.App.4th 1149, 1154.    

 When the court decides a motion to quash on the grounds of tribal 

sovereign immunity without the need to consider extrinsic evidence, it is the 

functional equivalent of a demurrer, because the face of the complaint is the 

focus of the analysis. Lawrence v. Barona Valley Ranch Resort & Casino 
(2007) 153 Cal.App.4th 1364, 1369.  

 This should be distinguished from the typical application of the hybrid 

motion to quash service/dismiss in the tribal context, where the issues are 

fact-driven.  See Brown v Garcia (2017) 17 Cal.App.5th 1198 1206 (though 

tribal officials sued only in individual capacities, defendants were acting in 

official capacities and judgment would interfere with internal governance of 

tribe); Smith v Hopland Band of Pomo Indians (2002) 95 Cal.App.4th 1, 7 

(whether tribe waived its immunity and whether person who signed 

document had authority to do so); Great W. Casinos v Morongo Band of 

Mission Indians (1999) 74 Cal.App.4th  1407, 1418 (whether tribe waived its 

immunity); Fiddelton v. Coyote Valley Band of Pomo Indians (2016) 1 

Cal.App.5th 1194, 1203 (same); Lamere v Superior Court (2005) 131 

Cal.App.4th 1059, 1065 (whether enrollment committee acted within course 

and scope of its powers); Boisclair v Superior Court (1990) 51 Cal.3d 1140, 

1158 (remand necessary to determine whether tribal officials conspired to 

commit tortious acts outside of reservation boundaries); People v Miami 

Nation Enterprises (2016) 2 Cal.5th 222, 231 (factfinding necessary to 

determine whether entities entitled to immunity as “arms of the tribe”).      
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  Here, there is no factfinding necessary.  Appellants’ theory is that the 

nature of the Tribe’s ownership of the subject property and the quiet title 

cause of action being pursued bring it within the immovable property 

exception to the rule of sovereign immunity.  Any amendment necessary 

relates strictly to the application of the question left open in footnote 8 of the 

Bay Mills decision. 
It would be anomalous to observe a rule of liberal amendment in the 

context of a demurrer, but not in the context of a hybrid motion to quash and 

dismiss, where the review of both is de novo.  As the Tribe well knows, its 

harbor property is used for a seasonal bait and tackle shop, a restaurant, a 

vacation rental unit, and commercial fishing pier and mooring field. 
 Since there is no United States Supreme Court authority that prohibits 

this court from deeming this case to come within the footnote 8 exception of 

Bay Mills, it should consider the observation to be supportive of applying the 
immovable property exception to the rule of sovereign immunity in this case.  

And, if the beach users must first amend, they should be allowed to do so.. 

F. California Has Two Strong Policy Interests at Stake in This Case 
1. The right of the public to access the shoreline is enshrined in 

the California Constitution.  
 

 Art. X, Sec. 4 of the California Constitution states: 

No individual, partnership, or corporation claiming or possessing 
the frontage or tidal lands of a harbor, bay, inlet, estuary, or 
other navigable water in this state, shall be permitted to exclude 
the right of way to such water whenever it is required for any 
public purpose, nor to destroy or obstruct the free navigation of 
such water; and the Legislature shall enact such laws as will give 
the most liberal construction to this provision, so that access to 
the navigable waters of this state shall be always attainable for 
the people thereof. 
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To carry this policy into effect, California has passed, among other things, 

its Coastal Act. Public Resources Code Sec.’s 30000 et seq.  An owner of fee 

simple coastal property cannot restrict public access to the beach without 

first obtaining a development permit from the California Coastal 

Commission. Surfrider Foundation v. Martins Beach 1, LLC (2017) 14 

Cal.App.5th 238, 255. 

 As things stand now, the Tribe could not restrict public access over the 

subject lands without the permission of the Coastal Commission.  That is 

because off-reservation conduct by Indians is subject to state law. Mescalero 
Apache Tribe v. Jones (1973) 411 U.S. 145, 148-149 (“Absent express federal 

law to the contrary, Indians going beyond reservation boundaries have 

generally been subject to nondiscriminatory state law otherwise applicable to 

all citizens of the State.”) 

 2. California has a strong interest in regulating the tenure of 
property within its borders. 

 
 As the California Supreme Court has noted, “If it be true that a state 

has no power by statute to provide for the determination of adverse claims to 

real estate lying within its limits, as against non-resident claimants, who can 

be brought into court only by publication, -- if the state in her sovereignty is 

impotent to protect the title of citizens to her soil against the asserted claims 

of non-residents who will not voluntarily submit their claims to her courts for 

adjudication, -- great evil must result.” Perkins v Wakeham (1890) 86 Cal. 
580, 581. 

 As a general proposition the Restatement (Second) of Judgments, Sec. 6 

(1982) explains that in rem actions include proceedings in which land is 

forfeited to government, such as condemnation or eminent domain actions, 
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proceedings to quiet title to land, and probate proceedings that resolve 

competing claims to property. 

California law is in accord.  An action to quiet title to real property is 

an action in rem. Stanley v Westover (1928) 93 Cal.App. 97, 101 (context was 

quiet title was necessary because deed was lost by county recorder). 

In Title & Document Restoration Co. v. Kerrigan (1906) 150 Cal.289, 

310, the California Supreme Court had occasion to note that: “While it is 

true, as a general proposition, that an action to quiet title is an action in 

equity which acts upon the person, it is also true that the state has power to 

regulate the tenure of immovable property within its limits, the 

conditions of its ownership, and the modes of establishing the same, whether 

the owner be citizen or stranger.” (Emphasis provided), citing Perkins, supra, 
86 Cal. 580.  The highlighted language shows that the “immovable property 

exception” discussed herein applies to quiet title actions.  The holding in Title 

& Document was that notification of unknown claimants by posting and 

publication, pursuant to the subject statute satisfied federal constitutional 

due process.  Id. at 311. 

In his dissent in Upper Skagit, Justice Thomas pointed out that there 

is some dispute about whether the immovable property exception applies to 

tort claims related to the property, or to diplomatic embassies.  But there is 

no dispute that it applies to in rem suits like Upper Skagit and this one.  138 
S.Ct. at 1658 fn. 2.

It must be noted that the instant case, unlike almost every case cited 

by the Tribe below, concerns jurisdiction that attaches because of fee 

ownership of property under the jurisdiction of the State of California, not 

because of any specific activity of the Tribe or its officers or employees, 

commercial or otherwise, on or off a reservation. 
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The court’s jurisdiction does not even require the presence in the state 

of a natural or unnatural person, merely the property itself.  The was the 

conclusion of a federal district judge in Starkey v. La Pasto Band of Mission 
Indians (2004 S.D. Cal.) 03-CV-2549-IEG (JFS), where tribal sovereign 

immunity was raised as a defense to a cause of action for quiet title.  The 

court reasoned that “…although the quiet title claims allow courts to 

establish the rights of adverse claimants to property, the claim is properly 

characterized as an in rem action. ‘Jurisdiction to render the judgment is 

based upon the court’s power over the property within the state, despite the 

fact that there is no personal jurisdiction over the adverse claimants.’” P. 5, 

citing 2 Witkin Cal.Proc. Jurisd. Sec. 243; and Cal. Code of Civil Procedure 

Sec. 762.010.  Thus, sovereign immunity did not defeat the quiet title action, 

because “…it is not necessary for the Court to exercise personal jurisdiction 

over the tribe.”  Ibid. 
If a court can quiet title to property in which a claimant who was 

served only by publication and either does not obtain notice or chooses not to 

appear and prosecute its claim, it should apply as well as to the claim of an 

Indian tribe that chooses to assert its sovereign immunity rather than appear 

and defend its claim.  

 The position is bolstered by a recent decision of Division 4 of this court, 

which said “[u]nlike the situation in Williams3 with Navajos in Arizona, there 

has never been any disclaimer by the State of California of any aspect of its 

jurisdiction over Indian country within the territorial boundaries of this 

state.”  People ex rel. Becerra v. Huber (2019) 32 Cal.App.5th 524, 538. The 

statement was made in the course of finding that California had jurisdiction 
 

3 The reference is to Williams v. Lee (1959) 358 U.S. 21, which held that 
Arizona had no jurisdiction over a civil suit by a non-Indian against Indians 
for conduct that occurred on the reservation. 
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to conduct civil enforcement actions regarding the sale of cigarettes from a 

Rancheria to both tribal members and non-members of the public. 

 3. If Sovereign Immunity Bars This Suit, no One Will be Able 
  to Guarantee Coastal Access to Trinidad Bay. 

 

It cannot be disputed that the Tribe has applied to have the subject 

property placed in federal trust status.  (1 AA 8) 
28 U.S.C. Sec. 2409a(a) provides in relevant part: “[t]he United States 

may be named as a party defendant in a civil action under this section to 

adjudicate a disputed title to real property in which the United States claims 

an interest, other than a security interest or water rights. This section does 

not apply to trust or restricted Indian lands,….” 

Thus, if title to the subject property passes into the hands of the United 

States for the benefit of the Tribe, the beach users will be unable to bring 

their quiet title claim in any court. 

Protecting coastal access is a very strong aspect of the sovereignty of the 

State of California.  If this court has no jurisdiction to carry out the dictates 

of the California Constitution, then something has gone very much awry with 

the doctrine of tribal sovereign immunity.  

G. The California Supreme Court Has Declined to Recognize  
 Tribal Sovereign Immunity in Two Recent Cases 

 

In People v Miami Nation Enterprises (2016) 2 Cal.5th 222, the court 

declined to apply tribal sovereign immunity in a case where it was required 

to decide whether a business entity was an “arm of the tribe,” and thus 

entitled to immunity on that basis. It determined, after applying a modified 

federal court test for deciding the question, that the tribe was not entitled to 

immunity. Id. at 256. 
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 The court noted that the United States Supreme Court had not 

articulated a test for determining whether an entity was an arm of the tribe.  

Id. at 237.  Accordingly, it was free to accept whatever persuasive authority it 
deemed the most appropriate.  This court is in the same position.  The 

persuasive authority of various concurring and dissenting opinions of the 

United States Supreme Court, discussed herein, should be accepted by this 

court. 
In 2006, the California Supreme Court noted the strong criticism that 

the tribal sovereign immunity doctrine had received, although the high Court 

continued to affirm the doctrine. 

Thus, in light of Kiowa Tribe, supra, 523 U.S. 759, and its progeny, 
the United States Supreme Court, while consistently affirming the 
sovereign immunity doctrine, has grown increasingly critical of its 
continued application in light of the changed status of Indian 
tribes as viable economic and political nations. Although the high 
court has not abrogated sovereign immunity from suit in a context 
such as the present one, it has in other contexts recognized the 
common law evolution of certain limitations on tribal exercise of 
regulatory and judicial jurisdiction. 

 
Agua Caliente Band of Cahuilla Indians v. Superior Court (2006) 40 

Cal.4th 239, 254.  The court used the high Court’s recognition of those 

limitations as a partial basis for its decision to not recognize tribal sovereign 

immunity in an action by California to enforce its Political Reform Act. 

“Kiowa Tribe made several observations, however, about the doctrine of 

sovereign immunity that provide the foundation for our departure from the 

doctrine within the context of the present action.” Id. at 251.  The court 
reasoned as follows: 

Allowing tribal members to participate in our state electoral 
process while leaving the state powerless to effectively guard 
against political corruption puts the state in an untenable and 
indefensible position without recourse. Given the unique facts 
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here, we agree with the Court of Appeal and conclude 
that the guarantee clause, together with the rights reserved 
under the Tenth Amendment, provide the FPPC authority under 
the federal Constitution to bring suit against the Tribe in its 
enforcement of the PRA. 

 

It is significant that twice in recent times, the California Supreme 

Court has declined to apply tribal sovereign immunity.  That shows that it is 

not always necessary to defer to Congress on the issue, as the Tribe argued 

below. 
The beach users’ position also finds support in Boisclair v Superior 

Court (1990) 51 Cal.3d 1140, 1158.  There, the California Supreme Court held 

that the state courts had no jurisdiction to entertain a suit for the alleged 

interference with a public road or easement that crossed tribal trust land.  

But it remanded for a determination of whether tribal officials directly or by 

conspiracy with others tortuously interfered with free access over the portion 

of the road that was outside the reservation.  While the instant appeal does 

not present a case of interference with an easement, it does involve a 

determination of whether such an easement exists over fee simple land 

owned by the Tribe outside of its reservation boundaries.  As such, the 

reasoning of Boisclair is applicable, because it makes a strong distinction 

between tribal activity on trust land and non-trust land.  Id. at 1158-1159. 

H. The Dissenting View in Cases Applying Immunity For 
Commercial Conduct Occurring Outside of Reservation 
Boundaries Provides Strong Persuasive Authority For The Beach 
Users Here. 

 
In the trial court, the Tribe relied heavily upon Kiowa Tribe of Okla. v. 

Manufacturing Technologies, Inc. (1998) 523 U.S. 751, which appears to have 

set the high-water mark for the doctrine of tribal sovereign immunity.  At 



27 
 

issue was a promissory note signed by a tribe relating to business being 

conducted outside the tribe’s reservation.  When it defaulted on the note, the 

tribe was sued in state court, and defended with sovereign immunity.  Id. at 

754. 
As recounted by the California Supreme Court, above, while the 6 to 3 

majority in Kiowa affirmed the doctrine, holding that it did not matter that 

commercial conduct outside the reservation was present, it did so very 

reluctantly.  It noted that the doctrine of tribal sovereign immunity came into 

existence “almost by accident,” had grown beyond the purpose of its initial 

rationale—economic development and self-sufficiency—and tended to harm 

innocent people.  523 U.S at 757-758. 

A dissent was written by Justice Stevens, and joined by Justices 

Thomas, Breyer and Ginsburg.  It set out three reasons why the majority was 

wrong.  First, by setting a default rule of unlimited immunity, the Court was 

not deferring to Congress, but engaging in judicial activism and making law. 

Second, there was no justification to make tribal immunity more extensive 

than that enjoyed by either state, federal, or foreign governments.  Third, 

tribal governments, like all others, should have to pay their debts and be held 

accountable for their unlawful and injurious conduct.  Id. at 765-766. 

It is not necessary for this court to wade so deeply into the public policy 

issues of tribal sovereign immunity, because at most, this case could result in 

a rule applicable only in California where a tribe owns off reservation land 

that becomes embroiled in a title dispute.  Thus, it would apply in only 

limited circumstances.  But, as further argued below, the dissenters in 

Kiowa, Bay Mills, and Upper Skagit have the better policy arguments in any 

event. 
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In Michigan v Bay Mills Indian Cmty. (2014) 572 U.S. 782, the Court 

was again required to revisit the issue of tribal immunity in the context of a 

state trying to stop the operation of a new casino on land outside of the tribe’s 

reservation.  Id. at 787.  The majority again deferred to Congress as the only 
authority which could alter the scope of or eliminate tribal sovereign 

immunity, and noted that the partial waiver contained in the Indian Gaming 

Regulatory Act only allowed a federal court to enjoin gaming taking place on 

tribal land, and the state had alleged in its complaint that the gaming was 

taking place outside of tribal land.  Id. at 791.  
Bay Mills is not directly on point here, because it is a classic “no waiver 

by either the tribe of Congress” type of case.  But it does extensively discuss 

the policy reasons behind the doctrine of tribal sovereign immunity.  It also 

was accompanied by a vigorous dissent by Justice Thomas which was joined 

by Justices Scalia, Ginsburg, and Alito. 
The dissent argued that the majority opinion failed to recognize that 

immunity does not apply of its own force in the courts of another sovereign 

and the other justifications offered by the majority did not support applying it 

in the context of commercial activities taking place outside of the tribe’s 

territory.  Id. at 815.  The dissent cited the concessions that the Kiowa 

majority had acknowledged, that the wide-ranging commercial activities of 

modern tribes go well beyond their traditional customs and activities, that 

innocent people are harmed by it, and that it goes well beyond what is 

required to safeguard tribal self-governance.  Id. at 819. 
The dissent pointed out the authorities that allow it to overrule itself 

when circumstances warrant it, and why the doctrine of stare decisis should 

not tie its hands on the issue of tribal immunity.  And it discussed the fact 

that in the 16 years since Kiowa was decided, tribes’ commercial ventures, 
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primarily gambling, have exploded, with the combined tribal gaming 

revenues of 28 states going from 8.5 billion in 1998 to 27.9 billion in 2012.  Id. 

at 822-823. 

1. Protecting The Sovereign’s Treasury Was One of The 
 Historic Reasons For Recognizing Sovereign Immunity.   

 

Historically, applying sovereign immunity was grounded in an attempt to 

protect the sovereign’s fisc. American Property Management Corp. v. 

Superior Court (2012) 206 Cal.App.4th 491, 507, citing Allen v Gold Country 

Casino (9th Cir. 2006) 464 Fed.3d 1044.  The Tribe hotly disputed that 

proposition in the trial court. (1 Reporter’s Transcript 22:10) But Allen cited 

Alden v Maine (1999) 572 U.S. 706, which noted “It is indisputable that at 

the time of the founding, many of the states could have been forced into 

insolvency but for their immunity from private suits for money damages.”  Id. 

at 750. 

The beach users acknowledge that tribal sovereign immunity and state 

sovereign immunity are not identical, but they are certainly branches of the 

same tree. 

In Santa Clara Pueblo v. Martinez (1978) 436 U.S. 49, 65 fn.19, it was 

stated “[a]nd as became apparent in congressional hearings on the [Indian 

Civil Rights Act], many of the poorer tribes with limited resources and 

income could ill afford to shoulder the burdens of defending federal lawsuits.” 

“Permitting suits against tribes and, in some contexts, their 
officials would ‘impose serious financial burdens on already 
‘financially disadvantaged’ tribes.” Miami Nation, supra, 2 
Cal.5th at 235 citing Santa Clara Pueblo, supra, 436 U.S. at p. 
64. 
 
2. In California, Tribes Have Profited Greatly From 
Legalized Gambling 
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In California, non-gambling tribes--those with between zero and 350 

slot machines--are allowed to share in the revenue produced by gambling 

tribes in the amount of 1.1 million dollars per year per tribe.  California 
Valley Miwok Tribe v California Gambling Control Com. (2014) 231 

Cal.App.4th 885, 888-889.  The picture is so different now than it was a mere 

30 years ago. that the public policy aspect of tribal sovereign immunity must 

be reexamined. Moreover, the beach users are not seeking one dime from the 

Tribe, only a guaranteed way to get to the beach. 

As set forth in the Request for Judicial Notice filed herewith, the gross 

revenues for fiscal year 2018 from just California and Northern Nevada, 

which only has a few Indian casinos, is now in excess of 9.2 billion dollars.  In 

other words, the situation since the Bay Mills dissent was filed, has only 
gotten more extreme.  It is not possible to say where all that money is going, 

since each tribe’s financial information is highly confidential, but suffice it to 

say that the original rationale of wanting to help fragile and impoverished 

tribes, as expressed in Kiowa, would no longer seem to apply, at least in 

California.4   

The instant Tribe entered into a gaming compact with the State of 

California in 1999. (See Request for Judicial Notice filed herewith). 

The Kiowa Court stated: 

We retained the doctrine, however, on the theory that Congress 
had failed to abrogate it in order to promote economic 

 
4 In her concurring opinion in Bay Mills, Justice Sotomayor noted that as of 
2009, not quite 20% of tribes were making almost 70% of the income from 
gambling.  572 U.S. at 809.  This is because the secret to success is getting a 
casino built as close as possible to the urban population centers.  This has 
created great disparity in how the benefits of legalized gambling are 
distributed among the tribes.  That can and should be addressed by a 
requirement for more equitable sharing between the successful tribes and 
their less fortunate rural brethren.  
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development and tribal self-sufficiency. [citation] The rationale, it 
must be said, can be challenged as inapposite to modern, wide 
ranging tribal enterprises extending well beyond traditional 
tribal customs and activities. 

*** 

There are reasons to doubt the wisdom of perpetuating the 
doctrine.  At one time, the doctrine of tribal sovereign immunity 
from suit might have been thought necessary to protect nascent 
tribal governments from encroachment by States. 

 
 Kiowa, supra, 523 U.S. at 757-758. 

 

The dissent in Bay Mills also points out that immunity has been 

exploited in new areas that are heavily regulated by states, such as pay-day 

loans and state campaign finance laws. Id. at 825.5  Gambling, loan sharking, 

and political bribery, have historically been associated with organized crime.  

Why do the tribes gravitate to these types of ventures?  Congress could not 

have intended to promote tribal economic development by any means and at 

any cost.  As things stand, the tremendous advantage that tribes get in the 

commercial world as a result of their immunity also tends to benefit the 

wrong people, and incentivizes cheating and dishonesty by putting such 

conduct beyond the reach of the civil law.  It is similar to the concept of 

“moral hazard,” whereby insurance companies are not allowed indemnify for 

gross negligence, because it will encourage bad actors to engage in such 

conduct. “‘Moral hazard’ is the term used to denote the incentive that 

insurance can give an insured to increase the risky behavior covered by the 

insurance.” August Entertainment, Inc. v Philadelphia Indemnity Ins. Co. 
(2007) 146 Cal.App.4th 565, 581. 

 If sovereign immunity is meant to be a form of reparations to make up 
 

5 Those were the subjects for the California Supreme Court in Miami Nations 
Enterprise and Agua Caliente, supra. 
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for the past indisputably horrible treatment of Native Americans, it is the 

wrong currency by which to make such payment.  Tribal officials are just as 

susceptible to the weaknesses of human nature, including the tendency to 

push the boundaries of ethical conduct when there is no mechanism of 

oversight by others with the power to redress it. 

When courts decide Indian cases in a way which Congress believes to 

be undesirable, it can and has changed the underlying law to prevent a 

replication of the result.  One such case was Duro v Reina (1990) 495 U.S. 

676, 685, which held that an Indian reservation had no criminal jurisdiction 

over Indians who were not members of that tribe.  Congress amended the 

underlying statute to reverse that result, and it was upheld as constitutional 

in United States v Lara (2004) 541 U.S. 193, 199.  If Congress disagrees with 
a ruling that tribal immunity does not apply here, it is free to pass a statute 

directing how and when it is to be applied. 

In summary, all of the reasons cited by the dissent in Bay Mills in 2014 

are even more compelling now in 2020. 

I. The Split of Authority Noted in Upper Skagitt Should be Resolved 
by The Application of the Immovable Property Exception 

 

The Upper Skagit majority noted a split of authority at that time over 

whether suits in rem were exempt from sovereign immunity. 138 S.Ct. at 

1651.  

One case cited was Cayuga Indian Nation of N.Y. v Seneca County 

(2014 2nd. Cir.) 761 F.3d 221, which held that the tribe was immune from a 

foreclosure suit brought by the county to collect unpaid property taxes.  It is 

distinguishable from the instant matter, which seeks only clarification of 

rights in land, and does not in any way implicate the financial resources of 

the Tribe.  Further, even Cayuga recognized that the Supreme Court has 
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instructed that unless Congress has abrogated a tribe’s immunity from suit, 

common law immunity must be recognized. 761 F3d. at 222.  As stated above, 

the common law rule in this case creates an exception that should be 

applicable to tribes in the context of in rem suits to quiet title to land they 

own in fee simple. 
Hamaatsa, Inc. v Pueblo of San Felipe (2016) 388 P.3d 977, 985, from 

the New Mexico Supreme Court, is similar to the instant matter because it 

involved a public road that went across fee owned Indian land.  That court 

elected to follow Cayuga and give tribal sovereign immunity its absolute 
maximum scope and grant a motion to dismiss brought on those grounds. But 

neither Cayuga nor Hamaatsa had the benefit of the Court’s observations in 

Lewis v Clarke, infra, or Upper Skagit, because they preceded them.  Lewis v 

Clarke and Upper Skagit mark an unmistakable shift away from the 

expansive application of tribal sovereign immunity. 

The Tribe also cited below Save the Valley, LLC v Santa Ynez Band of 

Chumash Indians, 2015 WL 12552060, but that case is readily 

distinguishable.  There a citizen group filed suit challenging the status of 

land upon which a casino expansion was being constructed, alleging that it 

was not federal trust land.  The district judge, in granting a motion to 

dismiss on sovereign immunity grounds, stated in footnote 3 that he declined 

to follow the state cases cited to him, because they all, like the instant 

matter, involved in rem actions in which the plaintiffs were claiming an 

interest in the land, either through eminent domain, or to quiet title.  The 

plaintiffs there had no standing to assert a quiet title action, because they 

could claim no interest in the land, they only asserted that it was not federal 

trust land.  The case also did not consider the question which arose in Upper 
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Skagit as to whether the ancient immovable property exception to sovereign 

immunity applies in a case such as this one. 

J. The Tribal Sovereign Immunity Tide is Receding
The high Court recently decided Lewis v Clarke (2017) __ U.S. __, 137

S.Ct. 1285, a tribal sovereign immunity case which provides useful guidance

here. There, the driver of a vehicle owned by a tribal entity and negligently

operated by one of its employees outside of the reservation struck another

vehicle, causing bodily injury to its occupants, who sued the driver in his

individual capacity in state court.  The driver defended with sovereign

immunity, on the grounds that the gaming entity was an “arm of the tribe,”

the tribe had not waived its immunity in state court, and he was an employee

of the gaming entity acting within the scope of his employment.  He also

argued that the fact that the tribe was indemnifying him pursuant to its own

laws was a further basis for sovereign immunity.  Id. at 1289-1290. The trial
court disagreed, but the Supreme Court of Connecticut reversed.  The United

States Supreme Court granted certiorari and reversed and remanded.  The

majority opinion was written by Justice Sotomayor, who had filed a separate

concurring opinion with the majority in Bay Mills.  This time, instead of
again positing that only Congress can alter the contours of tribal sovereign

immunity, Justice Sotomayor characterized it as turning on the remedy being

sought, and identifying the real party in interest, the driver, or the tribe?  Id.
at 1290-1291. It did not even matter that, as a practical matter, because of

the tribe’s indemnification obligation, the judgment would impact the tribal

treasury. The case’s applicability here is that it shows that when-- even in the

tribal context--under settled legal principles, sovereign immunity simply does

not arise in the first place, there is no need to defer to Congress.  As Justice

Sotomayor observed, “We are cognizant of the Supreme Court of

Connecticut’s concern that plaintiffs not circumvent tribal sovereign
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immunity.  But here, that immunity is simply not in play.  Clarke, not the 

Gaming Authority, is the real party in interest.”  Id. at 1291.  The Court also 

pointed out that the Supreme Court of Connecticut had “…extended 

sovereign immunity for tribal employees beyond what common-law sovereign 

immunity principles would recognize for either state or federal employees.” 

Id. at 1292.  That echoes the criticisms of the dissenters in Kiowa, with whom 
she previously disagreed.  “Why should an Indian tribe enjoy broader 

immunity than the States, the Federal Government, and foreign nations?”  

Kiowa, supra, 523 U.S. at 765 (Stevens J. dissent). This may signal that 
Justice Sotomayor is coming around to the dissenting views on tribal 

sovereign immunity, and that they will likely be the majority views of the 

Court very soon.6 

The majority opinion in Upper Skagit mentions the two arguments 

urged by the tribe and the government there, as to why the immovable 

property doctrine should not apply to tribes.  First, citing Kiowa, supra, it is 

stated that immunity doctrines lifted from other contexts—namely, states’ 

immunity--do not always neatly apply to Indian tribes. Ibid. This is an often-

stated proposition that has at its basis the fact that at the Constitutional 

Convention, the states all waived some aspects of their immunity for the sake 

of creating one Nation.  The tribes, on the other hand, were not even present 

at the convention, so could not have waived their immunity.  That is a true 

statement, but of little force here, because as pointed out by the dissent in 

Upper Skagit, the immovable property rule predates the constitutional 
convention by a significant margin.  Id. at 1658-1659 (Thomas J. dissenting). 

 
6 Justice Scalia also had an epiphany. In Kiowa, he joined the majority, but in 
Bay Mills he concurred in the dissent and declared that Kiowa had been 
wrongly decided, and Congress should not be expected to clean up the mess 
that he and the other members of the Court had made.  572 U.S. at 814. 
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In his dissent in Upper Skagit, joined by Justices Alito and Ginsburg, 

Justice Thomas felt that the immovable property exception should have been 

applied by the Court without a remand to the courts of Washington.  He 

wrote “[t]he principle of lex rei sitae was so well established by the 19th 

century that Chancellor James Kent deemed it “too clear for discussion.” 2 

Commentaries on American Law 429, n. a (4th ed. 1840). The medieval jurist 

Bartolus of Sassoferatto had recognized the principle 500 years earlier in his 

commentary on conflicts of law under the Justinian Code.”  Id. at 1658, citing 

Bartolus, Conflict of Laws 29 (J. Beale transl. 1914).  Because tribal 

immunity has its roots in the common law, then it must include the common 

law exception of the immovable property rule. 
The Upper Skagitt majority opinion also pointed out that “…the 

political branches rather than judges have held primary responsibility for 

determining when foreign sovereigns may be sued for their activities in this 

country.”  Upper Skagit, supra, 138 S.Ct. at 1654, citing Verlinden B.V. v 
Central Bank of Nigeria, (1983) 461 U.S. 480, 486; Ex Parte Peru (1943) 318 

U.S.578, 588.  That state of affairs is understandable, given that it is the 

executive branch’s duty to set foreign policy, not the judicial branch. First 

National City Bank v Banco Nacional De Cuba (1972) 406 U.S. 759, 765.  As 

stated above, the Tribe’s immunity, on the other hand, is a creature of U.S. 

Supreme Court decisions.  It is appropriate for courts to decide whether the 

immovable property exception applies to tribes or not, because doing so is not 

an abrogation of tribal immunity, but only a recognition that at common law, 

there existed an exception that applied to all sovereigns.  There is no 

Supreme Court precedent that prohibits recognizing the immovable property 

exception in the tribal context.  And, as the dissenters in Kiowa, Bay Mills, 
and Upper Skagit argued, there is much reason to rein in tribal sovereign 
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immunity, because tribes have become deeply involved in the stream of 

commerce, their immunity has come to exceed that of state or foreign 

sovereigns, and it sometimes harms innocent people. 

K. The Trial Court Erred in Failing to Take Judicial Notice of 
Gaming Revenue Information From the National Indian Gaming 
Commission 

 

The trial court declined to grant the appellants’ Request for Judicial 

Notice because it believed the proffered material was not relevant.  (2 AA 91) 

The material was statistics from the NIGC for fiscal year 2017, showing that 

the Sacramento district, which is composed of California and Northern 

Nevada, had gross gaming revenue of $8,996,042,000 for that year.  The 

inference to be drawn was that a substantial portion of that was from 

California operations, since casino gambling is generally legal in Nevada, so 

that tribes do not have a monopoly on the market, as they do in California.  It 

matters not that the appellants could not pinpoint how much the respondent 

Tribe makes.  The information was offered to assist the court in determining 

whether to not apply immunity would be harmful to the historic reason that 

tribal sovereign immunity was adopted. 
Abuse of discretion is the standard of review to any ruling by 

the trial court on admissibility of evidence, including requests 

for judicial notice. In re Social Services Payment Cases (2008) 166 
Cal.App.4th 1249, 1271. The trial court's decision not 

to take judicial notice will be upheld on appeal unless the 

reviewing court determines that the moving party furnished information to 

the trial court that was so persuasive that no reasonable judge would 

have refused to take judicial notice.  Willis v. State of California (1994) 22 

Cal.App.4th 287, 291. 
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  Because the United States Supreme Court, in both a concurring and 

dissenting opinion, has resorted to statistical information from sources 

including the NIGC, in deciding whether to apply the doctrine of tribal 

sovereign immunity, such information is clearly relevant. Bay Mills, supra, 
572 U.S. at 822-823 (dissent), 572 U.S. 809 (concurring).  No reasonable judge 

could have found the proffered information irrelevant.  The trial court should 

have granted the request, and if it was so inclined, could have found the 

information to be a pivotal factor in its analysis. The error was prejudicial to 

the beach users, because it allowed the trial court to assume that California 

tribes are still in the nascent state that tribes were in 50 years ago when the 

doctrine of tribal sovereign immunity was first being applied. That 

assumption no longer comports with reality.  For further discussion, see 

Appellants’ Request for Judicial Notice filed herewith. 

VII. CONCLUSION
It is plain that at common law a sovereign was not entitled to immunity

when it owned land in the territory of another sovereign and a dispute arose 

as to title of that land.  Since tribes enjoy the immunity from suit that existed 

at common law, they should be bound by the exceptions that existed at 

common law as well. This case comes within the immovable property 

exception, and also within the exception left open in Bay Mills, where off-
reservation plaintiffs that did not choose to deal with tribes have no other 

remedy at their disposal. There are no public policy considerations that 

require the application of another rule.  If Congress does not want tribes to be 

subject to the immovable property exception, it is free to legislate to that end. 
If sovereign immunity is allowed to block the creation of a perpetual 

public right to bring small boats to the shoreline for launch into Trinidad 

Bay, the loss will not only be to the two individuals who filed this suit, but to 
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the untold scores of thousands of every-day people who in the future would 

want to use Trinidad Bay for this most natural of purposes.  It may take 

time, but if the federal trust transfer goes through with no easement of record 

in place, the Tribe will eventually be unable to resist the monetary benefits of 

commercial development of the subject property in a way that is incompatible 

with continued public access across it.  This would be a great travesty and 

would confound the vision of the architects of the state who had the foresight 

to enshrine in the California Constitution the right of the People to get to the 

shoreline. 

For all the foregoing reasons the beach users respectfully request that 

the court reverse the trial court and remand for further proceedings 

consistent with this court’s opinion. 

Dated: June 11, 2020    Respectfully Submitted, 

          __/s/____________________ 
J. Bryce Kenny
Attorney for Appellants
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