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Cloutier Arnold Jacobowitz, PLLC

2701 First Avenue, Suite 200

Seattle, WA 98121

(206) 866-3230, Fax (206) 866-3234
nathan@CAJIawyers com
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Dale M. Foreman, WSBA No. 6507
Tyler Hotchkiss, WSBA No. 40604
Foreman, Hotchkiss, Bauscher &
Zimmerman, PLLC ]

124 N. Wenatchee, Ave., Suite A

P. O. Box 3125

Wenatchee, WA 9880

(509) 662- 9602; Fax (509) 662-9606
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PAUL GRONDAL, a Washington
resident, et. al.

Plaintiffs,
V.

UNITED STATES OF AMERICA,;
UNITED STATES DEPARTMENT
OF THE INTERIOR; THE
BtUF\I)EAU OF INDIAN AFFAIRS,
et. al.
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Hon. Rosanna Malouf Peterson

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

CASE NO. CV-09-0018-RMP

JOINT RESPONSE TO
FEDERAL DEFENDANTS’
MOTION TO DISMISS
REMAINING CLAIM AGAINST
WAPATO HERITAGE, LLC
UNDER FEDERAL RULE 41(a)(2)

Hearing: January 28, 2021
Without Oral Argument

FOREMAN, HOTCHKISS, BAUSCHER & ZIMMERMAN, PLLC
124 N. WENATCHEE AVE., SUITE A
WENATCHEE, WA 98801
TEL: (509) 662-9602 FAX: (509) 662-9606



mailto:tyler@fhbzlaw.com
https://www.waed.uscourts.gov/content/judge-rosanna-malouf-peterson

© o000 ~N oo o A W N

N T N N N T T N R S e N S T S T T e
g B W N P O © 0o N o o~ W N Bk O

Case 2:09-cv-00018-RMP ECF No. 649 filed 01/26/21 PagelD.9381 Page 2 of 9

. RESPONSE

Neither Wapato Heritage, LLC (“Wapato Heritage™) nor Plaintiffs, Paul Grondal
and the Mill Bay Members Association, Inc. (“Plaintiffs” or “Mill Bay”), object to the
Federal Defendants’ request to dismiss their sole remaining claim against Wapato
Heritage with prejudice. ECF No. 646 at 1. 17-19. Such a dismissal with prejudice,
however, does not result in Wapato Heritage being entirely dismissed from this action;
Wapato Heritage has standing to remain in the case and fully participate in a damages
determination related to Mill Bay’s trespass by virtue of its status as an allottee and
because Plaintiffs have threatened Wapato Heritage with litigation related to the Court’s
decision on damages.

In order to have standing, a party must have suffered an injury in fact, meaning
an actual or imminent concrete and particularized invasion of a legally protected
interest; such injury must be causally connected to the complained of conduct; and it
must be likely that the injury can be redressed by a favorable decision of the court.
Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992).

Wapato Heritage is an allottee, possessing a life estate in Evans’ MA-8 allotment

interest of 23.8%. As an allottee, Wapato Heritage has a beneficial interest in the
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judgment for Mill Bay’s trespass and is entitled to a portion of that judgment. Wapato
Heritage has been injured by Mill Bay’s conduct. That injury can and will be redressed
by this Court in the form of a damages determination. As an allottee, Wapato Heritage
has standing to participate in the trial, as it had standing to participate in the other
decisions before this Court. In addition, as the Court is aware, Wapato Heritage
disagrees with and has objected to the Federal Defendants’ handling of this lawsuit and
the claims herein. The facts demand that Wapato Heritage be able to participate in the
trial as a counter-balance to the Federal Defendants’ handling of the matter.
Additionally, Wapato Heritage has standing pursuant to a vested interest in the
impending judgment. Mill Bay has threatened Wapato Heritage with litigation related
to any judgment that Mill Bay receives against it. Declaration of Tyler D. Hotchkiss in
Support of Joint Response to Federal Defendants’ Motion to Dismiss Remaining Claim
Against Wapato Heritage, LLC Under Federal Rule 41(a)2 at “(2).” Although Wapato
Heritage denies any liability, if it is not allowed to participate in the damages portion of
this trial, then there is no question that another court will have to re-litigate these issues.
Neither Wapato Heritage nor Mill Bay object to the voluntary dismissal with
prejudice of Federal Defendants’ claim against Wapato Heritage. Nor do they object to

simplifying the trial, but the dismissal of this claim against Wapato Heritage does not
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deprive Wapato Heritage of standing in this case and their ability to fully participate in
the damages issue at trial.

DATED this 26th day of January 2021.

CLOUTIER ARNOLD JACOBOWITZ, PLLC

Is/

Nathan J. Arnold, WSBA No. 45356

Cloutier Arnold Jacobowitz, PLLC

2701 First Avenue, Suite 200

Seattle, WA 98121

206-866-3230

Fax: 206-866-3234
Nathan@CAJlawyers.com

Counsel for Defendant Wapato Heritage, LLC

FOREMAN, HOTCHKISS, BAUSCHER & ZIMMERMAN, PLLC

/s/ Tyler D. Hotchkiss

Tyler D. Hotchkiss, WSBA No. 40604

Foreman, Hotchkiss, Bauscher & Zimmerman, PLLC
124 N. Wenatchee Ave., Suite A

Wenatchee, WA 98801

509-662-9602

Fax: 509-662-9606

tyler@fhbzlaw.com

Counsel for Defendant Wapato Heritage, LLC
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Robert R. Siderius, WSBA No. 15551
% R_|d|gewa¥, WSBA No. 53438
anielson, So

nn & Aylward, P.S.

2600 Chester Kimm Road
P.O. Box 1688

Wenatchee, WA 98807-1688
Telephone: 509-662-3685
Fax: 509-662-2452

Email: sallyh@jdsalaw.com
Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE
| hereby certify that on the date set forth below, | caused the foregoing
document to be electronically filed with the Clerk of the above entitled Court using
the CM/ECF system, which will send notification of such filing to all registered
recipients of that system as of the date hereof.
Notice of this filing will be sent to the parties listed below by operation of the

Court’s electronic filing system. Parties may access this filing through the Court’s
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system.

Franklin L. Smith
Frank@Flyonsmith.com

Joseph Q. Ridgeway
josephr@jdsalaw.com

Robert R. Siderius
Bobs@jdsalaw.com

Sally W. Harmeling
sallyh@jdsalaw.com

Joseph P. Derrig
Joseph.Derrig@usdoj.gov

Pamela J. DeRusha

Nathan J. Arnold
nathan@cajlawyers.com

Tyler Hotchkiss
tyler@fhbzlaw.com

R Bruce Johnston
bruce@rbrucejohnston.com

Dale M. Foreman
dale@fhbzlaw.com

Emanuel Jacobowitz
manny@cajlawyers.com

Brian Gruber
bgruber@ziontzchestnut.com

Brian W. Chestnut
bchestnut@ziontzchestnut.com

Dana Cleveland
Dana.cleveland@colvilletribes.com

Timothy W. Woolsey

Manish Borde
mborde@bordelaw.com
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Notice of this filing is being sent this date via United States Postal Service First

Class Mail to the parties below at the addresses indicated below.

Francis Abraham
11103 E. Empire Avenue
Spokane Valley, WA 99206

Catherine Garrison
3434 S 144th St Apt 124
Tukwila, WA 98168-4061

Maureen M. Marcellay
501 SE 123rd Ave., Apt U150
Vancouver, WA 98683-4008

Mike Palmer
P.O. Box 466
Nespelem, WA 99155

James Abraham
2727 Virginia Avenue
Everett, WA 98201

Annie Wapato
1800 Jones Rd
Wapato, WA 98951

Enid T (Pierre) Marchand
P.O. Box 101
Nespelem, WA 99155-0101

Gary and Francis Reyes
P.O. Box 296
Newman Lake, WA 99025

Paul G. Wapato, Jr.
10216 N Sundance Dr,
Spokane, WA 992085

Paul G. Wapato, Jr.
2312 Forest Estates Drive
Spokane, WA 99223

Darlene Marcellay-Hyland
16713 SE Fisher Drive
Vancouver, WA 98683

Randy Marcellay
P.O. Box 3287
Omak, WA 98841

Mary Jo Garrison
P.O. Box 1922
Seattle, WA 98111

Lydia A. Arneecher
P.O. Box 45
Wapato, WA 98951-0475

Marlene Marcellay
1300 SE 116th Ct.

Sandra Covington
P.O. Box 1152
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Vancouver, WA 98683-5290

Omak, WA 98841

Gabriel Marcellay
P.O. Box 76
Wellpinit, WA 99040

Linda Saint
P.O. Box 3614
Omak, WA 98841-3614

Jeffrey M. Condon
P.O. Box 3561
Omak, WA 98841

Mike Marcellay
P.O. Box 594
Brewster, WA 98812

Vivian Pierre
PO Box 294
Elmer City, WA 99124-0294

Sonia W (Wapato) Vanwoerkom
810 19th St
Lewiston, 1D 83501-3172

Leonard Wapato
P.O. Box 442
White Swan, WA 98952-0442

Deborah A. Backwell
24375 SE Keegan Rd
Eagle Creek, OR 97022

Judy Zunie
P.O. Box 3341
Omak, WA 98841-3341

Kathleen & Arthur Dick
P.O. Box 288
Nespelem, WA 99155-0288

Pamela Jean DeRusha

US Attorney’s Office - SPO
P.O. Box 1494

Spokane, WA 99210-1494

Travis E Dick and Hannah Dick
Guardian of Travis E Dick

PO Box 198

Nespelem, WA 99155

Jacqueline L Wapato
PO Box 611
Lapwai, ID 83540-0611

Stephen Wapato
246 N. Franklin
Wenatchee, WA 98801

Dwane Dick
PO Box 463
Nespelem, WA 99155-0463

Timothy Ward Woolsey _
Colvillé Tribes Office of Reservation
Attorney

PO Box 150

Nespelem, WA 99155
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Lynn K. Benson
P.O. Box 746
Omak, WA 98841

DATED this 26th day of January 2021.

/s/ Nancy Focht
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