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IN THE UNITED STATES COURT OF FEDERAL CLAIMS 

       

AARON OLSON et al.,   ) 

      ) 

  Plaintiffs,   ) 

      )  Case No. 18-287 C 

 v.     ) 

      )  (Judge Campbell-Smith) 

THE UNITED STATES,   ) 

      ) 

  Defendant.   ) 

 

PLAINTIFFS’ RESPONSE TO DEFENDANT’S SUPPLEMENTAL BRIEF 

RELATIVE TO DEFENDANT’S MOTION TO DISMISS IN PART 

 Pursuant to the court’s June 10, 2020 order (ECF No. 45), the plaintiffs respectfully 

submit this Response to the defendant’s previously-filed Supplemental Brief (ECF No. 46) 

relative to the defendant’s pending Motion to Dismiss in Part. 

Me. Cmty. Health Options v. United States, 140 S. Ct. 1308 (2020), explains that an 

“obligation” is a “definite commitment that creates a legal liability of the government for 

payment of the goods and services ordered or received, or a legal duty . . . that could mature into 

a legal liability by virtue of actions on the part of the other party beyond the control of the United 

States.”  Me. Cmty. Health Options v. United States, 140 S. Ct. at 1319 (quoting GAO, A 

Glossary of Terms Used in the Federal Budget Process 70 (GAO-05-734SP, 2005)).  In the 

instant case, “[t]he defendant billed the plaintiffs for the water and the plaintiffs timely paid 

those bills.  But the defendant simply never delivered the water.”  See Pls. Resp. at 3, ECF No. 

36; see also id. at 7-8. 

The decision also confirms that “[t]he Government may incur an obligation by contract or 

by statute.”  Me. Cmty. Health Options v. United States, at 1319.  “Contracts ‘constitute 

obligations binding on the United States’”.  Id., at 1319 (quoting GAO Redbook, at 2-5).  

“Congress can also create an obligation directly by statute”.  Id.  In the instant case, “[e]ach 
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 plaintiff has a valid, written contract.  Each contract was signed and approved by the defendant.  

The fundamental purpose of each contract was to enable farming and agriculture, with the 

plaintiffs paying for necessary irrigation water and the defendant supplying such.”  See Pls. 

Resp. at 3; see also id. at 9-10; accord Oswalt, et al. v. United States, 41 Fed. Appx. 471, 473-

474 (Fed. Cir. 2002) (where virtually identical “lease” contracts were at issue, and the court said: 

“Plaintiffs are parties to express contracts with the United States granting them irrigation rights 

for the seven trust lands plaintiffs lease directly from the government.”); see also Pls. Resp. at 9-

10. 

 Further, the decision confirms that when a statute uses the term “shall”, that typically 

imposes an obligation on the government.  “The first sign that the statute imposed an obligation 

is its mandatory language:  ‘shall.’”  Me. Cmty., at 1320.  “[I]t is generally clear that ‘shall’ 

imposes a mandatory duty.”  Id. (quoting Kingdomware Technologies, Inc. v. United States, 579 

U.S., at _____, 136 S. Ct. 1969, 1977 (2016).  In the instant case, “[m]ultiple statutes and 

regulations required the defendant to deliver the irrigation water.”  See Pls. Resp. at 3.  Those 

statutes and regulations “typically use the word ‘shall’, most notably including the Act that 

obligates the defendant to provide the water.”  See id., at 16.  The implicated statutes and 

regulations “also use other mandatory language”, including that the government is “directed” to 

furnish the water.  See id., at 16-17.  All of these statutes and regulations were expressly 

incorporated within the at-issue contracts, as though they were fully repeated within the four 

corners of such contracts.  See id., p.7.  For this reason, in a strikingly similar case the Oswalt 

court held that “it is clear that Secretary undertook an obligation to deliver irrigation water in 

exchange for payment of operation and maintenance assessments.”  See ECF No. 7-1 (Oswalt, 

No. 97-733C, slip op. (Fed. Cl. Oct. 17, 2000) at 11). 
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  Finally, the decision recognizes that courts apply a “fair interpretation” test with regard to 

statutes.  Me. Cmty., at 1328.  Under this test, a statute will be deemed to permit suit in this court 

when the statute “‘can fairly be interpreted as mandating compensation by the Federal 

Government for the damages sustained.’”  Id. (quoting United States v. White Mountain Apache 

Tribe, 537 U.S. 465, 472 (2003)).  Notably, the statute “not need explicitly provide that the right 

or duty is enforceable from a suit for damages.”  Me. Cmty., at 1328 (quoting United States v. 

Navajo Nation, 566 U.S. 287, 290 (2009)).  Rather, suit in this court is not allowable when the 

statute gives “complete discretion” to the government.  Me. Cmty., at 1329 n.13 (citing Doe v. 

United States, 463 F.3d 1314, 1324 (2006)). 

In the instant case, “this is not a situation where the defendant had discretion to not 

deliver the paid-for water.  Rather, because the plaintiffs timely paid for the water and because 

sufficient water existed, the defendant was obligated to deliver the paid-for water.”  See Pls. 

Resp. at 17.  Stated inversely, there is simply no “fair” way to interpret the implicated statutes 

and regulations as allowing the government to bill the plaintiffs, accept and retain payment, 

never deliver the goods, and escape liability while keeping the monies.  Far from being fair, what 

the government has done – and what it seeks judicial approval to repeat in the future – is the 

epitome of unfair.  When the plaintiffs filed tort-based claims at a District Court, those claims 

were dismissed on the basis that the plaintiffs’ damages were “caused by the failure to supply 

irrigation water, [which was] a contractual obligation”.  See Pls. Resp. at 1. 

CONCLUSION 

 

 Consistent with the above-quoted points of law and as further explained in the plaintiffs’ 

opposition materials to the pending Motion to Dismiss in Part, such Motion should be fully 

denied.  The plaintiffs should be afforded a remedy. 
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 The Government drafted the contracts, it billed the plaintiffs for monies owed under those 

contracts, it took those monies from the plaintiffs, and it undertook to deliver water to the 

plaintiffs in exchange for such monies.  But the Government never delivered the subject water, it 

refused to even refund the monies, and it has now argued that it is fully immune from suit for 

either tort or breach of contract.  That is not justice. 

The Government effectively contends that it has a license to steal and that this court 

cannot do anything about it.  This court should reject that contention and do what is right.  

Justice should prevail. 

 

      Respectfully Submitted, 

 

LARSON BERG & PERKINS PLLC 

Attorneys for Plaintiffs 

 

 

/s/ James A. Perkins     

JAMES A. PERKINS, WSBA #13330 

D. R. (Rob) Case, WSBA #34313 

 

July 2, 2020 
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