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IN THE UNITED STATES COURT OF FEDERAL CLAIMS 

       

AARON OLSON et al.,   ) 

      ) 

  Plaintiffs,   ) 

      )  Case No. 18-287 C 

 v.     ) 

      )  (Judge Campbell-Smith) 

THE UNITED STATES,   ) 

      ) 

  Defendant.   ) 

 

PLAINTIFFS’ RESPONSE TO DEFENDANT’S 

MOTION TO DISMISS IN PART 

 The defendant contends, in a footnote, that it supposedly is “not suggest[ing] that non-

Indian lessees of trust lands, like plaintiffs [vis-à-vis 17 of the 37 implicated parcels in the instant 

case], are without a remedy.”  Def. Mot to Dismiss in Part, ECF No. 35, p.20, n.11 (bracketed 

changes made).  To the contrary, that is precisely what the defendant suggests. 

Prior to the instant case, the plaintiffs filed suit against the defendant in the Eastern 

District of Washington in 2014.  That suit concerned the same transactions and occurrences as 

the instant case, and tort-based and contractual-based claims were asserted.  The defendant 

moved to dismiss all claims and the court granted that motion.  The court concluded that tort-

based claims were not viable because the plaintiffs’ damages were “caused by the failure to 

supply irrigation water, [which was] a contractual obligation”.  See Declaration of Attorney D. R. 

(Rob) Case Supporting Plaintiffs’ Response to Defendant’s Motion to Dismiss in Part, “Exhibit 

A” thereto (copy of Order by Eastern District of Washington, p.11, lns.8-10) (underscore 

emphasis & bracketed changes made); see also Am. Compl. ¶5, ECF No. 34.  The court further 

concluded that the “[p]laintiffs must pursue their contract claim[s] in the Court of Federal 

Claims.”  See Declaration of Attorney D. R. (Rob) Case Supporting Plaintiffs’ Response to 
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 Defendant’s Motion to Dismiss in Part, “Exhibit A” thereto (copy of Order by Eastern District of 

Washington, p.16, lns.12-13), (bracketed changes made). 

The plaintiffs then filed suit against the defendant in the instant case at the Court of 

Federal Claims in 2018.  Via their Amended Complaint, the plaintiffs advance contractual-based 

claims and also statutory-based claims.  See Am. Compl., ECF No. 34.  As before, the defendant 

has again moved to dismiss all claims advanced by the tenant-plaintiffs (but not, by contrast, the 

claims by fee-plaintiffs).  See Def. Mot. to Dismiss in Part, ECF No. 35. 

If the defendant’s Motion to Dismiss in Part is granted, the tenant-plaintiffs will have no 

remedy.  They will have no remedy –in tort, in contract and/or via statute – despite having 

transacted commerce with the defendant pursuant to contracts the defendant wrote and approved, 

having timely paid monies to the defendant for irrigation water, and not having received the 

irrigation water from the defendant.1 

In effect, the defendant contends that it has a license to steal from the tenant-plaintiffs.  

The defendant contends it can sign up tenant-defendants on written contracts, take monies from 

the tenant-plaintiffs under those contracts, not perform its obligation, and then get off scot-free. 

This court should look at the reality of the situation – including “the massive involvement 

of the BIA”2 – rather than the twisted, gotcha way the defendant has self-servingly structured the 

contracts.  The defendant transacted business with the tenant-plaintiffs and it failed to uphold its 

 
1 The defendant suggests that the tenant-plaintiffs could pursue “an administrative appeal” under the 

Administrative Procedure Act (APA).  Def. Mot. to Dismiss in Part, ECF No. 35, p.14, n.11.  This is a hollow 

recommendation, which the defendant knows.  The APA only allows parties to “seek[] relief other than money 

damages”.  See 5 U.S.C. §702; McNabb v. United States, 54 Fed. Cl. 759, 767 (2002).  Thus, the $988,535.37 of 

financial losses the plaintiffs suffered – in the form of dead crops and diminished livestock – due to the defendant 

not delivering the irrigation water would not be recoverable under the APA.  Moreover, the Moody decision 

confirms that the plaintiffs cannot even pursue a takings claim in order to recoup the monetary assessments they 

paid for the never-delivered irrigation water.  See Moody v. United States, 931 F.3d 1136, 1142-1143 (Fed. Cir. 

2019).  Thus, the tenant-plaintiffs will have no remedy whatsoever for their substantial losses if the defendant’s 

motion is granted. 
2 Senior Judge Edward J. Damich used this phrase, while explicitly questioning the “justness” of allowing 

the defendant to transact commerce under written contracts and then avoid all liability when it fails to perform its 

end of the deal, in his decision in Moody v. United States.  See Moody v. United States, 135 Fed. Cl. 39, 47 (2017). 
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 end of the deal.  Liability should exist, irrespective of the technicalities the defendant’s lawyers 

are urging. 

Each plaintiff has a valid, written contract.  Each contract was signed and approved by 

the defendant.  The fundamental purpose of each contract was to enable farming and agriculture, 

with the plaintiffs paying for necessary irrigation water and the defendant supplying such.  The 

defendant billed the plaintiffs for the water and the plaintiffs timely paid those bills.  But the 

defendant simply never delivered the water.  This court should conclude that sufficient privity of 

contract exists between the plaintiffs and the defendant, consistent with the outcome in Oswalt 

vis-à-vis equivalent contracts.  See Oswalt, et al. v. United States, 85 Fed. Cl. 153, 159 (2008); 

see also id., 41 Fed. Appx. 471, 473-474 (Fed. Cir. 2002) (“Plaintiffs are parties to express 

contracts with the United States granting them irrigation rights for the seven trust lands plaintiffs 

lease directly from the government.”); Appendix to Def. Mot. for Part. Dismissal, ECF No. 7-1 

(copy of Oswalt, et al. v. United States, No. 97-733C, slip op. (Fed. Cl., Oct. 17, 2000), pp.8-10, 

holding that privity of contract existed). 

Multiple statutes and regulations required the defendant to deliver the irrigation water.  

But, as previously stated, the defendant simply never delivered the water.  The defendant 

contends that such statutes and regulations only require water to be delivered to Indian users and 

not, by contrast, to non-Indian users.  See Def. Mot. to Dismiss in Part, ECF No. 35, p.19.  To the 

contrary, the statutes and regulations refer to – and say that the defendant must deliver water to – 

“water users”, “individual water user[s]”, “any individual” who is making “beneficial use” of the 

perpetual water rights, and “any person qualified to acquire water rights”.  See 43 U.S.C. §377a; 

43 U.S.C. §384(b); 43 U.S.C. §372 & Act of Mar. 6, 1906, Pub. L. No. 59-36, 34 Stat. 53-54.  

Moreover, they also say that the water must be delivered “at the northern boundary of said 
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 Yakima Indian Reservation”.  See Act of Aug. 1, 1914, Pub. L. No. 63-160, 38 Stat. 582, 604.  In 

turn, the regulations contemplate that non-Indian users will exist on the Reservation, including 

those who have been granted leases or permits.  See 25 C.F.R. §§ 403, 415, 3701-3702 & 

Subpart B §§162.101-.265.  This court should conclude that the statutes and regulations obligate 

the defendant to deliver irrigation water to non-Indian users just the same as to Indian-users. 

This court should also conclude that the statutes and regulations qualify as “money-

mandating”.  They can be reasonably interpreted as mandating compensation for damages 

sustained when the defendant fails to fulfill its obligations. 

 

QUESTIONS PRESENTED 

 

 1. Whether the written contracts that the defendant signed and approved establish 

sufficient privity of contract between the plaintiffs and defendants to enable the plaintiffs to sue 

the defendant for breach? 

 2. Whether the written contracts obligated the defendant to provide the irrigation 

water that the plaintiffs paid for but never received? 

 3. Whether applicable statutes and regulations require the defendant to provide 

irrigation water to non-Indian users (on trust ground) just the same as to Indian-users (on fee 

ground)? 

 4. Whether those statutes and regulations are “money-mandating”? 

 

 This court should answer each question in the affirmative (i.e., “yes”).  All plaintiffs 

should have a remedy; the government should not be allowed to deny a remedy to non-Indians. 
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 STATEMENT OF THE CASE 

 

 The Wapato Irrigation Project (WIP) is located in south-central Washington within the 

boundaries of the Yakama Indian Reservation.  Am. Compl. ¶6, ECF No. 34; Oswalt v. United 

States, 85 Fed. Cl. 153, 156 (2008); Def. Mot. to Dismiss in Part, ECF No. 35, p.8.  The WIP is 

managed and operated by the federal government, specifically by the Bureau of Indian Affairs 

(BIA).  Am. Compl. ¶7, ECF No. 34; Oswalt v. United States, 85 Fed. Cl. at 156; Def. Mot. to 

Dismiss in Part, ECF No. 35, p.9.  The fundamental purpose of the WIP is to deliver irrigation 

water to paying farmer-customers located within its service area.  See Am. Compl. ¶8, ECF No. 

34. 

 Lands within the Yakama Indian Reservation separate out into two categories – fee lands 

and trust lands.  Fee lands are owned by individual Indians or non-Indians, whereas trust lands 

are held by the United States for the benefit of the individual Indians and/or the Yakama Indian 

Nation as a whole.  Am. Compl. at ¶11, ECF No. 34; Def. Mot. to Dismiss in Part, ECF No. 35, 

p.9.  The majority of the acreage serviced by the WIP is comprised of trust lands.  Roughly fifty-

five percent (55%) is trust lands, whereas roughly forty-five percent (45%) is fee lands.  Amd. 

Compl. ¶11, ECF No. 34. 

 This case concerns the 2013 growing season.  Am. Compl. ¶14, ECF No. 34; Def. Mot. to 

Dismiss in Part, ECF No. 35, p.9.  The plaintiffs are natural persons, trusts and business entities 

that owned and/or leased specific lands in 2013 that were serviced (or supposed to be serviced) 

by the WIP.  Am. Compl. ¶14, ECF No. 34; Def. Mot. to Dismiss in Part, ECF No. 35, p.3.  

Stated another way, the plaintiffs were customers of the WIP during the 2013 growing season.  

Am. Compl. ¶¶16 & 20, ECF No. 34; Def. Mot. to Dismiss in Part, ECF No. 35, p.3. 
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  There are 15 plaintiffs and they farmed and/or carried on agriculture on 37 parcels of 

land.  Am. Compl. ¶¶22-72a, ECF No. 34; see and compare Def. Mot. to Dismiss in Part, ECF 

No. 35, p.9 (saying, slightly different that there are 36 implicated parcels of land).  Of those 

totals, 9 of the 15 plaintiffs farmed exclusively or in part on trust lands, and 18 of the 37 parcels 

were trust lands.  Am. Compl. ¶¶22-72a, ECF No. 34; see also and compare Def. Mot. to 

Dismiss in Part, ECF No. 35, p.9.  Via its “Motion to Dismiss in Part” (ECF No. 35), the 

defendant seeks dismissal of all claims stemming from trust lands.  Thus, the defendant seeks 

dismissal of 18 claims spanning 9 plaintiffs.  By contrast, the defendant does not seek dismissal 

of any claims stemming from fee lands.  Def. Mot. to Dismiss in Part, ECF No. 35, p.11, n.5. 

 Each plaintiff who farmed and/or carried on agriculture on trust lands did so pursuant to a 

written contract.  There are 13 separate contracts that cover those 18 trust land parcels.  Am. 

Compl. ¶¶22-72a, ECF No. 34; Def. Mot. to Dismiss in Part, ECF No. 35, p.10.  The contracts 

have various titles, such as “irrigation Pasture Lease” and “Grazing Revocable Permit.”  Am. 

Compl. ¶18, ECF No. 34; Def. Mot. to Dismiss in Part, ECF No. 35, p.10. 

Each lease and/or permit was signed and approved by the defendant.  See Am. Compl. 

Exhibits thereto; ECF Nos. 34-1, 34-2, 34-3, 34-4, 34-17, 34-18, 34-21, 34-25, 34-26, 34-29 & 

34-32.3 

 As alleged in the Amended Complaint, the leases and permits entitled the plaintiffs to “a 

proportionate amount of irrigation water from the aggregate waters possessed and controlled by 

the Wapato Irrigation Project during the crop year of 2013.”  Am. Compl. ¶74, ECF No. 34.  

 
3 As noted by the defendant, only 11 of the 13 leases and permits are appended to the Amended Complaint.  

See Def. Mot. to Dismiss in Part, ECF No. 35, p.10, n.3.  This is because a few plaintiffs were unable to locate 

copies within their own records.  Regardless, those plaintiffs are certain that they farmed and/or carried on 

agriculture on trust lands under a lease and/or permit during the 2013 season and they have submitted billing 

invoices or other documentary proof confirming the existence of their respective contracts.  See ECF Nos. 34-6 

&34-23. 
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 This is because each lease and/or permit expressly incorporates – as an operative “part” of each 

contact – “the provisions of existing law and the regulations” and also “existing or future orders 

or regulations of the Secretary”.  See e.g., ECF Nos. 34-1, 34-2, 34-3, 34-4, 34-17, 34-18, 34-21, 

34-25, 34-26, 34-29 & 34-32; see also infra, n.3. 

The statutes and regulations thus incorporated within the leases and permits include the 

following, which in relevant part accordingly refer to: 

• 43 U.S.C. §377a, referring to “water users”, “benefits of lands” and “any 

individual”; 

• 43 U.S.C. §384(b), referring to “an individual water user”; 

• 43 U.S.C. §372, referring to the “beneficial use” of an “appurtenant” perpetual 

water right; 

• Act of Mar. 6, 1906, Pub. L. No. 59-36, 34 Stat. 53-54, referring to “any 

person qualified to acquire water rights”; 

• Act of Aug. 1, 1914, Pub. L. No. 63-160, 38 Stat. 582, 604, specifying that the 

irrigation water must be delivered “at the northern boundary of said Yakima 

Indian Reservation”; and 

• 25 C.F.R. §§ 403, 415, 3701-3702 & Subpart B §§162.101-.265, authorizing 

leases and permits to non-Indians. 

 

 Each plaintiff was directly billed by the defendant for operation and maintenance (O & 

M) assessments, pursuant to the terms of the contracts.  Am. Compl. ¶¶16, 20 & 74-75, ECF No. 

34.  Each plaintiff fully paid its respective assessments and the monies were actually received by 

the defendant.  Id. 
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  As alleged in the Amended Complaint, the defendant possessed and controlled aggregate 

waters in sufficient quantity during the 2013 growing season such that it could have properly 

fulfilled its water-delivery obligations.  Am. Compl. ¶76, ECF No. 34.  However, the defendant 

failed to deliver proper and sufficient amounts of irrigation water to the plaintiffs.  Am. Compl. 

¶77, ECF No. 34.  Because the plaintiffs paid for water they never received, the defendant is 

liable for breach of contract.  Am. Compl. ¶78, ECF No. 34.4 

 

ARGUMENT 

 

I. Standard of Review 

 

Motions to dismiss are “disfavored”.  Williams v. Gorton, 529 F.2d 668, 672 (9th Cir. 

1976).  Such motions “should rarely be granted.”  Madison v. Purdy, 410 F.2d 99, 100 (5th Cir. 

1969).  As stated by one court, “[d]ismissal of a claim on the basis of barebone pleadings is a 

precarious disposition with a high mortality rate.”  International Erectors, Inc. v. Wilhoit Steel 

Erectors and Rental Service, 400 F.2d 465, 471 (5th Cir. 1968). 

 “A complaint is not subject to dismissal unless it appears to a certainty that the plaintiff 

cannot possibly be entitled to relief under any set of facts which could be proved in support of its 

allegation.”  Seymour v. Union News Co., 217 F.2d 168, 171 n.10 (7th Cir. 1954) (underscore 

emphasis added). 

“[W]hen deciding a motion to dismiss for lack of subject matter jurisdiction under RCFC 

12(b)(1), the court usually assumes all factual allegations in the complaint are true and draws all 

 
4 The defendant’s contention that the leases and permits supposedly did not “mention[] the government’s 

obligation to provide irrigation water” (see Def. Mot. to Dismiss in Part, ECF No. 35, p.10) is not well-taken.  As 

explained above, the leases and permits explicitly incorporated – as an operative “part” of each contract – the 

statutes and regulations that obligate the defendant to provide the irrigation water.  This includes, but is not limited 

to, Act of Aug. 1, 1914, Pub. L. No. 63-160, 38 Stat. 582, 604, which obligates the defendant to provide “at least 

seven hundred and twenty cubic feet per second of water”. 
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 reasonable inferences in the plaintiffs’ favor.”  Fairholem Funds, Inc. v. United States, 114 Fed. 

Cl. 718, 720 (2014). 

“When subject matter jurisdiction is challenged by the defendant in a motion to dismiss, 

the burden is on the plaintiff to establish subject matter jurisdiction by a preponderance of the 

evidence.”  Globex Corp. v. United States, 54 Fed. Cl. 343, 346 (2002).  “If the complaint is 

particularly well pled, such that facts supporting the invocation of this Court’s jurisdiction are 

clear on its face, then the plaintiff’s burden has already been satisfied.”  Globex v. United States, 

54 Fed. Cl. at 346. 

II. This Court Does Possess Subject-Matter Jurisdiction Over Claims Related 

to the Trust Land Allotments Because Plaintiffs Are in Privity of Contract 

with the United States 

 The instant case is strikingly similar to Oswalt.  In Oswalt, the defendant sought 

dismissal by arguing that this court lacked subject matter jurisdiction over claims brought by 

plaintiff-farmers alleging the defendant committed breach of contract by failing to deliver 

sufficient/proper quantities of irrigation water from the WIP during a specific growing season.  

See Oswalt et al., v. United States, 85 Fed. Cl. at 155-158; id., 41 Fed. Appx. at 473; ECF No. 7-

1.  Also like the instant case, the plaintiffs’ claims in Oswalt concerned both fee lands and trust 

lands.  See id., 85 Fed. Cl. at 156; id., 41 Fed. Appx. at 473; ECF No. 7-1.  The Oswalt plaintiffs 

alleged the defendant committed breach of contract under “Application for Water Right” 

documents vis-à-vis the fee lands and under various “lease” documents vis-à-vis the trust lands, 

which again mimics the instant case.  See id., 85 Fed. Cl. at 156; id., 41 Fed. Appx. at 473; ECF 

No. 7-1. 

 For trust lands whereon the plaintiffs had personally signed lease documents, the Oswalt 

Court did not hesitate to conclude that privity of contract was satisfied and, thus, that subject 

matter jurisdiction existed.  In this regard, the Court wrote as follows: 
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 With respect to the trust lands, the administrative record provides 

plaintiffs entered seven separate leases with defendant.  Plaintiffs, 

therefore, are in privity of contract with defendant for these seven trust 

lands and the court has jurisdiction to hear plaintiffs’ breach of contract 

claim as it relates to these properties.  These lands include lots 1988, 363, 

3694, T-1011, 3704 and 3705, 2303 and T-2303, and 361. 

 

See ECF No. 7-1 (Oswalt, No. 97-733C, slip op. (Fed. Cl. Oct. 17, 2000) at 6-12) (underscore 

emphasis added).  That holding was not disturbed by the Federal Circuit on review.  See Oswalt, 

41 Fed. Appx. 471 (2002).  Nor was it disturbed by this court upon remand from the Federal 

Circuit.  See Oswalt, 85 Fed. Cl. 153 (2008).5 

 In the instant case, each of the “lease” and “permit” documents that the defendant 

challenges via its motion was personally signed by named-plaintiff(s) and by a designee of the 

Secretary, and furthermore each of the corresponding assessment invoices was mailed directly to 

and paid directly by named-plaintiff(s).  See Am. Compl. Exhibits thereto; ECF Nos. 34-1, 34-2, 

34-3, 34-4, 34-17, 34-18, 34-21, 34-25, 34-26, 34-29 & 34-32.6  Stated another way, none of the 

plaintiffs in this case is a mere sublessee who farmed the respective parcels without approval of 

the Secretary and who did not directly receive and pay assessment invoices. 

This Court’s decision in the instant case should follow the Oswalt decision.  Just as 

privity of contract existed vis-à-vis each lease that was personally signed by an Oswalt plaintiff, 

so too should privity of contract exist vis-à-vis each lease and permit that was personally signed 

by named-plaintiff(s) in the instant case.  Notably, following remand from Federal Circuit, this 

Court entered summary judgment in favor of the Oswalt plaintiffs on liability.  See Oswalt, 85 

Fed. Cl. at 160 & 162. 

 
5 By contrast, the Oswalt Court reached a different conclusion vis-à-vis trust lands whereon the plaintiffs 

had not personally signed lease documents.  The Court concluded that the plaintiffs were merely sublessees (or, 

more technically, purported sublessees) as to those lands and, thus, that privity of contract with the defendant was 

lacking and dismissal was warranted as to those lands. 
6 See also supra, n.3. 
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 III. The Instant Case is Distinguishable From Algoma, Moody, Saguaro 

Chevrolet, Sangre de Cristo, and Warr for the Reasons Stated by the Oswalt 

Court 

In Oswalt, this Court ruled that “[t]he Algoma case is factually distinguishable” because 

the defendant, via its operation of the WIP, “undertook an obligation to deliver water to the lands 

at issue.”  See ECF No. 7-1 (Oswalt, No. 97-733C, slip op. (Fed. Cl. Oct. 17, 2000) at 11).  By 

contrast, in Algoma the government “neither expressly nor impliedly assumed any obligation to 

Algoma.”  See id. at 10-11. 

In concluding that the defendant, via its operation of the WIP, undertook an obligation to 

deliver water to the plaintiffs, the Oswalt court offered the following analysis: 

Although the leases do not use the term “perpetual right to water,” the 

court can ascertain the parties’ intent from the four corners of those 

documents.  First, all the lease agreements suggest the lessee would use 

the property for the purpose of growing crops by utilizing irrigation water.  

The leases require the lessee to pay annual operation and maintenance 

assessments which are used by BIA for upkeep of the irrigation system.  

Additionally, the leases require the lessee to “make beneficial use of water 

delivered through the irrigation project.”  When reading these provisions 

together, it is clear the Secretary undertook an obligation to deliver 

irrigation water in exchange for payment of operation and maintenance 

expenses. 

 

See ECF No. 7-1 (Oswalt, No. 97-733C, slip op. (Fed. Cl. Oct. 17, 2000) at 11) (internal 

footnotes omitted).  This analysis is consistent with the terms of the leases and permits in the 

instant case, as well as federal statutes and regulations that are incorporated by reference into 

each contract. 

As in Oswalt, each lease and permit in the instant case requires the tenant-farmer(s) to 

use the property for the purpose of growing crops by utilizing irrigation water.  See e.g., ECF No. 

34-1 (“The land described in this lease must be used for the sole purpose of IRRIGATED 

PASTURE.”).  Also like Oswalt, each lease and permit in the instant case requires the tenant-

farmer(s) to pay annual operations and maintenance assessments which are used by BIA for 
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 upkeep of the irrigation system.  See e.g., ECF No. 34-1 (“The tenant, in consideration of the 

foregoing, covenants and agrees, as rental for the land and promises to pay $4,800.00 per annum 

to the Bureau of Indian Affairs, hereinafter called the BIA, as indicated on the attached 

distribution list.” and “Operation and Maintenance (O & M) Assessments.  It is understood 

and agreed that the tenant will pay all O & M assessments annually”).  Furthermore, as in 

Oswalt, each lease and permit in the instant case expressly requires the tenant-farmer(s) “to make 

beneficial use of water delivered through the irrigation project.”  See e.g., ECF No. 34-1.  This is 

consistent with the federal statutes and regulations that are incorporated within each document. 

Absent an obligation by the government to actually provide irrigation water, the lease and 

permit documents would make no sense.  Why would the tenant-farmer(s) be required to pay O 

& M assessments if the government had no obligation to actually deliver irrigation water in 

exchange?  How could the tenant-farmer(s) maintain irrigated pastures if the government did not 

deliver irrigation water?  Why would the documents require “[g]ood irrigation practices” (see, 

e.g., ECF No. 34-1) from non-Indian tenants unless the government could actually deliver 

irrigation water to them?  Why would the government undertake to deliver the irrigation water to 

non-Indian tenants if they were somehow not covered by the applicable statutes and regulations? 

By contrast, in Algoma, Moody, Saguaro Chevrolet, Sangre de Cristo, and Warr, the 

defendant did not undertaken any obligation to the other signatory party(ies) to the at-issue 

contracts.  In Algoma, the government approved contracts for the sale of timber from the 

Klamath Reservation.  However, the government did not undertake any obligation to supply 

timber, cut timber or otherwise take any action, and thus the government was not a party to the 

contracts.  See United States v. Algoma Lumber Co., 305 U.S. 415, 421 (1939).  In Moody, the 

plaintiffs entered into multiple agricultural leases for land owned by Oglala Sioux Indians.  
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 However, the decision does not reference any irrigation district or irrigation water, and the 

government did not undertake any obligation to take any action.  Thus, the government was not a 

party to the contracts.  See Moody v. United States, 135 Fed. Cl. 39, 40-42 (2017); id., 931 F.3d 

1136, 1140-1141 (Fed. Cir. 2019).7  In Saguaro Chevrolet, the plaintiff-entity leased property 

from the Colorado River Indian Tribes in order to operate a car dealership.  The government 

approved the lease but it did not undertake any obligation to take any action, so the government 

was not a party to the contract.  See Saguaro Chevrolet, Inc. v. United States, 77 Fed. Cl. 572, 

572-573 & 579 (2007).  In Sangre de Cristo, the plaintiff-entity leased 5,000 acres of land owned 

by the Tesuque Indian Pueblo in order to develop a golf course and residential community.  The 

government approved the lease but it was not a party to the contract, as it did not undertake any 

obligation to take any action.  See Sangre de Cristo Development Co., Inc. v. United States, 932 

P.2d 891, 893-895 (1991).  In Warr, the plaintiff leased ground lying within the Yakima Indian 

Reservation.  The government approved the lease, but the decision is silent as to any obligation 

undertaken by the government.  Thus, the court concluded that the government was not a party to 

the lease.  See Warr v. United States, 46 Fed. Cl. 343, 344-345 & 349 (2000). 

Rather than any of these distinguishable cases, this court should, again, follow Oswalt 

because it is clearly the most on-point, analogous case to the instant case.  Just as the Oswalt 

court concluded that the government did undertake an obligation to supply irrigation water to the 

plaintiffs in that case, so too should this court conclude that the government likewise did 

undertake an obligation to supply irrigation water to the plaintiffs in the instant case.  The 

government was intimately and directly involved in the commerce that occurred under the 

contracts in the instant case; it was the seller of the irrigation water that the plaintiffs purchased 

 
7 The outcome in Moody also hinged on additional facts that are not present in the instant case, such as the 

plaintiff-farmers’ untimely payment of certain water assessments.  See Moody v. United States, 931 F.3d 1136, 1138 

(Fed. Cir. 2019). 
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 (but never received).  That renders this case unlike in Algoma and its progeny, because in 

Algoma the government did not sell anything or undertake to deliver anything; it merely 

approved the sale of timber by respective Indian owners. 

IV. The Leases And Permits Do Obligate the Government to Provide Irrigation 

Water to Non-Indian Users 

The Oswalt Court held, as previously noted above, that “it is clear the Secretary 

undertook an obligation to deliver irrigation water in exchange for payment of operation and 

maintenance assessments.”  See ECF No. 7-1 (Oswalt, No. 97-733C, slip op. (Fed. Cl. Oct. 17, 

2000) at 11.  Moreover, the federal statutes and regulations – that are incorporated within each 

lease and permit at-issue in the instant case – do not merely obligate the defendant to provide 

water to “members of the Yakama Nation” without any equivalent obligation to provide it to 

“non-Indian lessees of trust lands”, as the defendant argues.  See Def. Mot. to Dismiss in Part, 

ECF No. 35, pp.19-24. 

Rather than exclusively applying to Indian-users, the statutes and regulations equally 

apply to non-Indian users.  The provisions of Title 43 speak in terms of “water users”, “any 

individual” and “an individual water user”.  See 43 U.S.C. §§377a & 384(b).  Title 43 further 

speaks in terms of use and the lands themselves – “beneficial use” and “benefits of lands” – 

rather than to any specific type(s) of users.  See 43 U.S.C. §§377a & 372.  The Act of Mar. 6, 

1906, speaks in terms of “any person qualified to acquire water rights”.  See Act of Mar. 6, 1906, 

Pub. L. No. 59-36, 34 Stat. 53-54.  The Act of Aug. 1, 1914, specifies that the irrigation water 

must be delivered “at the northern boundary of said Yakima Indian Reservation”, rather than to 

any specific type(s) of users.  See Act of Aug. 1, 1914, Pub. L. No. 63-160, 38 Stat. 582, 604.  

And then there are the regulations set forth at Title 25 of the Code of Federal Regulations, which 
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 authorize – and thus contemplate – leases and permits in favor of non-Indians.  See 25 C.F.R. §§ 

403, 415, 3701-3702 & Subpart B §§162.101-.265. 

Against this backdrop, it is clear – just as it was in Oswalt – that the defendant is 

obligated to provide water to non-Indian users.  Stated inversely – and contrary to what the 

defendant contends – the statutes and regulations do not only require water to be delivered to 

Indian users.  This is all the more obvious and true given that the defendant billed the plaintiffs 

for water and received and kept the monetary assessments the plaintiffs paid.  Why would the 

defendant have done so if, as the defendant’s lawyers now argue, water supposedly did not have 

to be provided to non-Indian users?  Are the defendant’s lawyers seriously arguing that the 

defendant chose to bill inappropriate parties and then kept those monies without basis? 

As previously noted above, when the plaintiffs’ prior lawsuit at the Eastern District of 

Washington was dismissed, the court concluded that the plaintiffs’ damages were “caused by the 

failure to supply irrigation water, [which was] a contractual obligation”.  See supra, p.1 citing 

Declaration of Attorney D. R. (Rob) Case Supporting Plaintiffs’ Response to Defendant’s Motion 

to Dismiss in Part, “Exhibit A” thereto (copy of Order by Eastern District of Washington, p.11, 

lns.8-10) (underscore emphasis & bracketed changes made). 

The at-issue leases and permits did not include any exceptions or reservations.  Rather, 

when the tenant-plaintiffs entered into those leases and permits, they took all rights and interests 

vis-à-vis each parcel (for the duration of each lease and permit).  They stood in the shoes of the 

landlord Indians in all regards as to use and benefit. 

The defendant does not deny that each parcel (whereon a lease a permit existed) had an 

appurtenant water right.  Accordingly, the tenant-plaintiffs should be allowed to enforce the 

appurtenant water rights against the defendant; they should be allowed to sue for breach of those 
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 appurtenances and recover resultant damages.  Enforcement of the appurtenances would be 

separate and distinct from trying to enforce the actual leases and permits against the defendant.  

There is no dispute that the defendant is a party to the appurtenances.8 

V. The Implicated Statutes and Regulations are “Money-Mandating” 

Statutes and regulations can be deemed money-mandating if they “can fairly be 

interpreted as mandating compensation by the Federal Government for the damages sustained.”  

United States v. White Mountain Apache Tribe, 537 U.S. 465, 472, 123 S.Ct. 1126 (2003) 

(internal citations omitted).  “[A] fair inference will do.”  United States v. White Mountain, 537 

U.S. at 472. 

The Federal Circuit has “repeatedly recognized that the use of the word ‘shall’ generally 

makes a statute money-mandating.”  Agwiak v. United States, 347 F.3d 1375, 1380 (Fed. Cir. 

2003).  The statutes and regulations implicated in the instant case typically use the word “shall”, 

most notably including the Act that obligates the defendant to provide the water.  See e.g., Act of 

Aug. 1, 1914, Pub. L. No. 63-160, 38 Stat. 582, 604 (“there shall be, during the low-water 

irrigation season, at least seven hundred and twenty cubic feet of water available when needed”, 

underscore emphasis added).  Other implicated statutes and regulations also use the word “shall”.  

See e.g., 43 U.S.C. §372 (“The right to the use of water acquired under the provisions of this Act 

shall be appurtenant to the land irrigated, and beneficial use shall be the basis, the measure, and 

the limit of the right”, underscore emphases added); see also 43 U.S.C. §§ 377a & 384(b) (both 

using the word “shall”).  The implicated statutes and regulations also use other mandatory 

 
8 The defendant’s insistence that whether a plaintiff-farmer has a viable claim should hinge on whether he 

owns or leases ground on the Reservation would, if adopted, lead to absurd results.  Specifically, an Indian-farmer 

who leased ground from a fellow Indian would, presumably, have no viable claim under the defendant’s urged 

rationale.  This would presumably apply even if he leased the ground from a family member or from a family trust.  

He would be denied a remedy solely due to his status as a tenant, irrespective of his timely payment of water 

assessments and resultant damages.  That would not be justice. 
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 language.  See e.g., Act of Aug. 1, 1914, Pub. L. No. 63-160, 38 Stat. 582, 604 (“the Secretary of 

the Interior is hereby authorized and directed to furnish at the northern boundary of said Yakima 

Indian Reservation, in perpetuity, enough water . . . .”, underscore emphasis and ellipsis added); 

25 C.F.R. §§161.101-.256 (often saying the federal government “will ensure that . . . .”, ellipsis 

added). 

Statutes and regulations are not money-mandating if they give the government “complete 

discretion”.  See e.g., Doe v. United States, 463 F.3d 1314, 1324 (Fed. Cir. 2006) (citations 

omitted).  However, this is not a situation where the defendant had discretion to not deliver the 

paid-for water.  Rather, because the plaintiffs timely paid for the water and because sufficient 

water existed, the defendant was obligated to deliver the paid-for water.  See e.g., 25 C.F.R. §§ 

171.205 (“The amount of water you receive will be based on your request, your legal entitlement 

to water, and the available water supply.”), 171.210(a) (“We will provide service to your farm 

unit at a single delivery point that we designate.”) and 171.220 & .220(a) (“You must meet the 

following requirements for us to provide service:  (a) Put water we deliver to authorized uses”). 

“Absent a retrospective damages remedy, there would be little to deter federal officials 

from violating their trust duties”.  United States v. Mitchell, 445 U.S. 535, 550, 100 S.Ct. 1349 

(1980) (Justice White, dissenting).  As written by the Supreme Court in Mitchell, 

Because the statutes and regulations at issue in this case clearly establish fiduciary 

obligations of the Government in the management and operation of Indian lands 

and resources, they can fairly be interpreted as mandating compensation by the 

Federal Government for damages sustained.  Given the existence of a trust 

relationship, it naturally follows that the Government should be liable in damages 

for breaches of trust. 

 

United States v. Mitchell, 445 U.S. at 225.  Likewise, the statutes and regulations implicated in 

the instant case also impose fiduciary duties on the defendant – specifically with regard to 
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 managing irrigation waters and approving leases and permits.  See e.g., Act of Aug. 1, 1914, Pub. 

L. No. 63-160, 38 Stat. 582, 604; 25 C.F.R. §§161.101-.256.9 

 It simply would not make any sense for these tenant-plaintiffs to be required to pay for 

irrigation water while not allowing them any remedy when the defendant fails to deliver the 

water.  Whether the water users are Indians or non-Indians does not change anything of practical 

consequence.  Bills were submitted, those bills were paid, but the government breached its 

obligation to actually deliver the goods.  There ought to be a remedy for this.  The government 

should not have license to take money from non-Indians in payment for water and then not 

deliver the water without any resultant liability no more so than it should have license to take 

money from Indians in payment for water and then not deliver the water without any resultant 

liability.  Liability should exist in both scenarios; the heritage of the injured parties should not be 

determinative. 

There was “massive involvement”10 by the defendant, acting through the BIA.  The 

defendant’s lawyers grossly misstate the reality of things by claiming that “BIA’s only role is to 

approve leases when they are ‘in the best interest of the Indian landowners.”  Def. Mot. to 

Dismiss in Part, ECF No. 35, p.16.  In addition to approving the leases and permits, the 

defendant wrote them.  The defendant billed the plaintiffs, accepted the monies and kept them.  

The defendant was supposed to supply the water, which is the critical component of these leases 

and permits.  The leases and permits enable – and require – farming and agriculture.  The 

 
9 The defendant’s lawyers argue that the only fiduciary duty owed by the defendant is to “the Yakama 

Tribe.”  Def. Mot. to Dismiss in Part, ECF No. 35, p.16.  This is not true.  As explained and demonstrated herein, the 

defendant owes fiduciary duties to “users” of the water and to “lands” themselves.  The defendant is not allowed to 

violate numerous statutes and regulations without consequence. 
10 Again, this phrase was used by Senior Judge Edward J. Damich in his decision in Moody v. United 

States.  See Moody v. United States, 135 Fed. Cl. 39, 47 (2017) . 
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 defendant’s failure to deliver the paid-for water precluded the plaintiffs from farming and 

engaging in agriculture.  It negated the entire purpose of the leases and permits. 

CONCLUSION 

 

 The plaintiffs respectfully ask the Court to deny all aspects of the defendant’s Motion to 

Dismiss in Part.  Justice should be the goal.  All plaintiffs should be afforded a remedy. 

      Respectfully Submitted, 

 

LARSON BERG & PERKINS PLLC 

Attorneys for Plaintiffs 

 

 

/s/ James A. Perkins     

JAMES A. PERKINS, WSBA #13330 

D. R. (Rob) Case, WSBA #34313 

 

December 17, 2019 
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