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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES 

 
A.  Parties and Amici 

Except for the following, all parties, intervenors, and amici appearing before 

the district court and in this Court are listed in the Brief for Appellants: 

The “Three Affiliated Tribes of North Dakota” has moved this Court for 

leave to participate as amicus curiae [ECF 1862116] and the Court granted its 

request. [ECF 1867211].  

B.  Rulings Under Review 

References to the rulings at issue appear in the Brief for Appellants.  

C.  Related Cases 

The facts and legal issues in Cross v. United States Department of the 

Interior, No. CIV 18-220-TUC-CKJ (D. Ariz., March 29, 2019), arise from the 

same Indian reservation at issue in this matter (the Three Affiliated Tribes of the 

Fort Berthold Indian Reservation) and its tribal Constitution; the same federal 

officials (Bureau of Indian Affairs (“BIA”) Fort Berthold Agency Superintendent 

Kayla Danks and Great Plains Regional Director Timothy LaPointe); and similar 

allegations of improper procedure by those federal officials related to the federal 

Secretarial elections required to amend the Tribes’ Constitution. The district court 

for the District of Arizona granted the Federal defendant’s motion to dismiss, and 

the Ninth Circuit affirmed.  821 F. App'x 885, 886 (9th Cir. 2020).  
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In that case, Cross challenged a determination by Fort Berthold Agency 

Superintendent Kayla Danks that a referendum petition under Article VIII of the 

Tribes’ Constitution required a petition signed by one-third (1/3) of the 10,340 

adult members of the reservation. The case is related and demonstrates the 

inconsistent, arbitrary and capricious pattern of Interior’s application of its 

governing laws and tribal law.  

 

/s/ Patrick M. Sullivan 
Attorney for Charles Hudson 
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INTRODUCTION 

At the heart of this case lies a fundamental disagreement regarding the role 

of the Department of the Interior in the internal affairs of sovereign tribal 

governments pursuant to the Indian Reorganization Act of 1934, as amended 

(“IRA”).  Interior’s positions demonstrate a view that majoritarian quorums for 

constitutional amendment are obstacles to governing; that tribal constitutions 

should be easily and frequently amended to reflect the will of small minorities of 

tribal citizens; and that Interior has a free hand in interpreting federal and tribal law 

to accomplish that end.  Hudson, a citizen of the Three Affiliated Tribes of the Fort 

Berthold Reservation (“Tribes”), understands the high bar to constitutional 

amendment enshrined in federal and tribal law to reflect the clear intent of 

Congress - and of the drafters of his Tribes’ constitution - that foundational tribal 

documents should remain unchanged until and unless a substantial portion of the 

tribal citizenry agrees to amend them in a process of equal formality to the original 

enactment; and that the modest 30 percent quorum for amendment strengthens 

tribal self-government by placing the TAT Constitution beyond the boundaries of 

the vicissitudes of day-to-day politics.   

Hudson’s view is that of Congress, which enacted the IRA with a fifty-

percent tribal quorum in 1934, and then revisited and fine-tuned that quorum to 30 

percent in its 1935 amendment.  The Tribes incorporated the same 30 percent tribal 
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quorum in their own Constitution (“TAT Constitution”) in 1936. Neither Congress 

nor the Tribe have amended the mirroring provisions of the IRA and TAT 

Constitution since. Appellants concede that Hudson’s view was their own view, 

and the Tribes’ view, in 1936 and until 1967.  

Interior conducted two Secretarial for the Tribes between 1936 and 1974, 

and, in a 1955 election that failed to reach quorum, the Secretary carried out his 

duty and denied certification. But in 1967, the position of Interior’s officials 

departed from that of Congress and the tribal enactors of the 1936 TAT 

Constitution.  Since then, the Secretary has unlawfully certified seven elections for 

the Tribes in which the statutory tribal quorum was not met. In the election at issue 

here (“2013 Election”), Interior held an election on July 13, 2013 to amend the 

TAT Constitution to change the composition of the Tribe’s governing body, the 

Tribal Business Council. On the date of the election, there were at least 9,270 

members of the Tribe over the age of 18 years. Only 510 ballots were cast, 

representing 5.5 percent participation – far short of the statutory and tribal quorum 

of 30 percent, or 2,781 voters. Nonetheless, Interior illegally certified the election 

(“2013 Certification”). The Tribe formally requested decertification based on low 

participation, which Interior summarily dismissed. As a result, in 2016, Interior 

conducted another election, essentially reversing the changes made by the 2013 
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Election, which Interior again certified absent the statutory and constitutional 

quorum.  

Appellant’s burden in this litigation has been to defend its unlawful  

regulation and policy, and to somehow ascribe the same policy to the Tribes. The 

first and fundamental issue is that Interior promulgated and implemented a 

regulation in stark conflict with the governing IRA’s tribal quorum requirement. 

The district court did not rule on this facial challenge.  The second issue is that 

Interior, again reflecting an uncomfortably dim view of tribal sovereignty and self-

government, disregarded the parallel tribal provision, only later explaining that the 

Tribes must have joined Interior and followed a similar trajectory away from the 

plain meaning of its own governing law.  The district court reviewed the record, 

found that Interior had disregarded evidence that the Tribes objected to the 

practice, and strongly rejected Interior’s 2013 Certification as contrary to law and a 

violation of the Administrative Procedure Act (“APA”).    

Appellants double down on appeal and insist that the Tribes adopted its own 

practice, despite the Tribes’ silence on the issue, relying entirely on the Tribes’ 

historical failures to successfully defy Interior.  Appellants admit that the Tribes 

have never expressly adopted their interpretation, but speculate that it may have 

silently done so, that the idea is not so far-fetched as to be “unreasonable,” and is 

therefore beyond the reach of judicial review. Appellants argue that Interior’s 
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expertise in Indian affairs means that special deference is due to its speculative 

powers regarding tribal law. The district court gave Interior the benefit of the doubt 

and remanded, but when the agency again failed to produce any credible 

explanation, the district court rejected Interior’s untenable position as contrary to 

the APA. This Court should affirm its stern rejection.   

Interior further complains that the district court applied the wrong standard 

of review and, projecting its own capacity for invention, accused the district court 

of applying its own, “blank slate” interpretation.  But the district court simply 

measured the distance between the original statutory and constitutional text and 

Interior’s new position, and found that distance to be not just unreasonable but 

unlawful. 

Appellants’ counsel’s recent contact to the Tribes elicited a vague and 

confusing brief in support of Interior’s most recent litigation position, submitted 

with no evidence of tribal council authorization, which has only generated more 

ambiguity. Even in the most deferential light, that brief may be taken as the current 

tribal administration’s latest position in a series of contradicting positions.  

Hudson, on appeal, raises both Interior’s federal and tribal violations and 

submits that this dispute may be resolved without a review of tribal legislative 

intent but instead through construction of the plain and unambiguous language in 

the IRA and TAT Constitution.  Hudson urges this Court to affirm in a manner that 
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will spare other injured plaintiffs, in his own Tribe and others, the burden of 

rearguing and reproving that Interior’s practice is antidemocratic and unlawful. 

STATEMENT OF JURISDICTION 

Appellee accepts Appellants’ Statement with the exception that the district 

court did not dispose of all of Hudson’s claims. The district court did not rule on 

his argument that Interior’s 2013 certification violated 25 U.S.C. § 5127 and that 

Interior’s regulations in 25 C.F.R. § 81 are not a reasonable interpretation of the 

Indian Reorganization Act of 1934.  This Court has jurisdiction to consider all 

arguments made below, regardless of the basis of the district court’s order.  Under 

de novo review, this Court “may affirm on a different theory than that relied upon 

by the district court.” Washington Reg'l Medicorp v. Burwell, 813 F.3d 357, 361 

(D.C. Cir. 2015) quoting McCormick v. District of Columbia, 752 F.3d 980, 986 

(D.C.Cir.2014). Appellate courts may resolve “an issue not passed on below, as 

where the proper resolution is beyond any doubt, or where injustice might 

otherwise result.” Singleton v. Wulff, 428 U.S. 106, 121 (1976) (citations omitted). 

If a claim is timely raised, the court “retains the independent power to identify and 

apply the proper construction of governing law.” Kamen v. Kemper Financial 

Services, 500 U.S. 90 (1991).  
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STATEMENT OF THE ISSUES 

The issues on appeal are: 

1. Whether the district court properly held that Article X of the Tribes’ 

Constitution requires a 30 percent quorum of adult tribal citizens to amend the 

Tribes’ Constitution; and 

2. Whether the district court, had it considered the issue, should have 

found that Interior’s regulation and certification was unlawful because 25 U.S.C § 

5127 also requires a 30 percent quorum of adult tribal citizens to amend any tribal 

constitution. 

PERTINENT STATUTES AND REGULATIONS 

All pertinent provisions are set forth in the Addendum following this brief. 
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STATEMENT OF THE CASE 

The Fort Berthold Indian Reservation was established in 1870 for the “Three 

Affiliated Tribes” – the Mandan, Hidatsa and Arikara − that resided in the 

Missouri River basin in what is now North and South Dakota. Plaintiff Charles K. 

Hudson is an enrolled citizen of the Tribes residing in Portland, Oregon. 

A. Enactment of the Indian Reorganization Act of 1934 (“IRA”) 

On June 18, 1934, Congress enacted the IRA, reflecting a major reversal and 

repudiation of the previous Indian policy of the “allotment era” which sought to 

eliminate Indian reservations and assimilate Native Americans. See Atkinson 

Trading Co. v. Shirley, 532 U.S. 645, 651 n.1 (2001).  Instead, the IRA sought “to 

foster and encourage self-government by the various Indian tribes.” Cheyenne 

River Sioux Tribe v. Kleppe, 424 F. Supp. 448, 450 (D.S.D. 1977). 

B. The Tribes’ 1934 acceptance of the provisions of the IRA 

IRA Section 18 allowed Indian tribes to vote to reject the application of the 

IRA altogether with a 50 percent tribal quorum. (Addendum 1a). On November 17, 

1934, the Indians living on the Fort Berthold Reservation voted to accept the 

application of the IRA in an election conducted pursuant to IRA Section 18. 

THEODORE HAAS, TEN YEARS OF TRIBAL GOVERNMENT UNDER I.R.A., United 

States Indian Service, 1947 (“Haas Report”), Table A (Addendum 12a).  
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C. 1935 IRA amendments 

On June 15, 1935, Congress revisited the IRA and fine-tuned the quorum 

requirements. IRA Section 18 had allowed tribal groups to reject the application of 

the IRA to their tribe if “a majority of the adult Indians… shall vote against its 

application.” 25 U.S.C. § 5125. Many Indians who had withheld their vote in 

opposition objected to being counted as having voted in favor. Curtis Berkey, 

Implementation of the Indian Reorganization Act, 2 Am. Indian J. 2, 2 1976 (J.A. 

337). In response, Congress modified the simple majority tribal quorum: “in each 

instance the total vote cast shall not be less than 30 per centum of those entitled to 

vote.” Section 18a (emphasis added), now codified at 25 U.S.C. § 5127 (“Section 

5127”) (Addendum 2a).  

D. 1936 Enactment of the TAT Constitution 

On May 15, 1936, the Tribes adopted the Constitution of the Three 

Affiliated Tribes of the Fort Berthold Indian Reservation (“TAT Constitution”). 

The 586 members casting ballots represented over 30 percent of the adult voting 

population of 1,791 recorded by the Indian Service in 1936. Haas Report at Table 

B, (Addendum 14a). Interior approved the new Constitution on June 29, 1936. 

(J.A. 252). 

E. Interior’s 1934-74 compliance with the IRA and TAT Constitution  

Interior applied the statutory 30 percent tribal quorum in conducting 

elections to amend the TAT Constitutions until 1974. 
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In 1952, the Blackfeet Tribe held an election to amend its constitution in 

which 606 voters participated, 460 voted in favor, and 146 voted against 

amendment. M-Opinion M-36141, July 18, 1952. Despite a clear majority vote, the 

Solicitor explained that the tribal amendment failed because “it is necessary to 

include in the computation all the nonresident adult members of the tribe, as well 

as the adult members of the tribe residing in the voting districts which comprise the 

reservation.” Id. (Addendum 16a). 

In 1955, the Tribes and the Secretary together rejected the results of a 

Secretarial election to amend the TAT Constitution. J.A. 254-55. Despite 

overwhelming voter support (259 for and 22 against), the Chairman of the Tribal 

Business Council declined to adopt the amendment, reporting that “281 votes does 

not constitute 30% of those entitled to cast their ballots, in accordance with [IRA] 

Section 16.” J.A. 265. The report was also signed by the Superintendent of the Fort 

Berthold Agency. Id. Assistant Secretary D’Ewart noted in a 1956 letter that “30 

percent of the qualified voters did not participate in the election as required by the 

Act . . .” J.A. 263.  

On October 16, 1956, the Tribes amended the TAT constitution to allow 

absentee voting. J.A. 243. The record contains a BIA document marked “Sept 1956 

Election” entitled “Pertinent Excerpts from Rules and Regulations governing 

Tribal Elections under Act of June 18, 1934 (48 Stat. 984)” announcing the 
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procedures that would be followed in the election.  J.A. 335. The document used 

the term “entitled to vote” without any registration requirement: “Any member of 

the tribe or tribes, shall be entitled to vote, regardless of whether or not he is a 

resident of the reservation at the time of such election. . . . No person shall be 

entitled to vote unless he has reached the age of 21 years.”  Id.  

F. Interior’s 1974 departure from the IRA and TAT Constitution 

Between 1974 and 2010, Interior conducted and certified six Secretarial 

elections on the reservation, none of which met the tribal quorum of 30% 

participation of adult members of the Tribes. See Decision on Remand, Attachment 

A  (“Secretarial Election Data”); J.A. 74.  

In a 1974 election, with 2,719 eligible adult citizens, only 1,131 registered, 

and 426 (15.7% of eligible adults) cast ballots. Id.  Interior approved the result, 

noting that three people contested the election but without stating the reason. J.A. 

430-31.  

In a 1975 election, with 2,961 eligible adult citizens, only 1,641 registered. 

700 (23.6% of eligible adults) cast ballots on one amendment, and 693 (23.4% of 

eligible adults) cast ballots on the other. Interior certified the election “ . . . in 

accordance with Section 16 of the [IRA].” J.A. 420-23.  

In a 1985 election, only 1,109 voters registered for an election considering 

two amendments. 588 votes were cast on Amendment A (which passed), and 589 
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on Amendment B (which failed). J.A. 82. No population data is available for this 

year, but even applying the 1975 population, only 20% of eligible adult citizens 

voted.  Interior certified the election. J.A. 408.  

In a 1986 election, with 4,494 eligible adult citizens, only 1,331 registered, 

and 741 cast ballots (16.5% of eligible adults).  Interior certified the election “in 

accordance with Section 16 of the [IRA].” J.A. 392. 

G. 2008 Election and Tribal Business Council resolution  

In 2008, Interior held a Secretarial election on two constitutional 

amendments involving Tribal enrollment criteria.  With 8,437 eligible adult 

citizens, only 1,565 registered, 958 cast ballots (11.4% of eligible adults) on 

Amendment A, and 967 cast ballots on Amendment B (11.5% of eligible adults). 

J.A. 82. The Election Board certified the results, stating the election satisfied 

Interior’s regulation: “at least 30 percent of the 1565 members entitled to vote, cast 

their Ballot in accordance with 25 CFR 81.” J.A. 386. Interior noted that nine 

letters were submitted to challenge the election’s result, but “none . . . had merit.” 

J.A. 383. After the election, the Tribal Council approved a tribal ballot referendum 

on the question of whether to request a new election, which referendum was held 

on November 4, 2008 and passed. J.A. 375.  The Tribal Business Council passed 

Resolution No. 08-1993 on December 4, 2008. Id.  Resolution No. 08-1993 stated 

that “[d]ue to the low number of tribal members voting on the amendment to 
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Article II adopting the lineal descent requirement the Tribal Business Council 

made a determination that the amendment should be reconsidered by tribal 

membership . . . ” id., and asked the Secretary to hold another Secretarial election 

on the same issue to “ensure that the will of the eligible voters of the Tribes is 

pursued on an issue of such importance . . . .” Id.   

The referenced election was held in 2010.  With 9,046 eligible adult citizens, 

only 2,583 registered and 1,093 (12.1% of eligible adults) cast their ballot. Interior 

certified the election. J.A. 378-79.  

H. 2013 Election and Tribal Business Council resolution 

On April 16, 2013, the BIA authorized a Secretarial election to consider two 

amendments to the TAT Constitution (“2013 Election”). J.A. 269. Proposed 

Amendment 1 would modify the composition of the Tribal Business Council by 

increasing the number of representatives from each voting district, and change the 

legal quorum for Council action to two-thirds. Election Packet, J.A. 272. Proposed 

Amendment 2 would prohibit felons from serving on the Tribal Business Council 

and provide for recall of representatives. Election Packet, J.A. 274. 

Interior’s records show 9,597 voters over 18 at the time. J.A. 82. The Tribes’ 

Resolution 13-122-VJB states a population of 9,270. J.A. 22. Only 1,249 members 

registered to vote, or 13 percent of eligible adults. Id., J.A. 285. Interior proceeded 

to hold the Election on July 30, 2013. Id. Of the 1,249 members registered, 510 
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ballots were cast, comprising only 5.5 percent of the 9,270 eligible adult members. 

Id. On July 31, 2013, Election Board Chairman LaPointe certified the election “in 

accordance with 25 CFR Part 81,” reported that Proposed Amendment 1 passed 

with 303 votes in favor (3.2% of eligible voters) and that Proposed Amendment 2 

passed with 443 votes in favor (4.7% of eligible voters). Id. 

On August 13, 2013, immediately after the Secretarial election at issue here, 

the Tribal Business Council passed Resolution No. 13-122-VJB, formally 

requesting on behalf of the Tribes that the BIA decertify the 2013 Election on the 

basis that the actual number of voters was disproportionately low relative to the 

number of eligible voters. J.A. 22. The Resolution stated that the “total of actual 

voters in the Secretarial Election represents only 5.5% of all eighteen years and 

over enrolled members of the Tribe” and that “the Tribal Business Council finds 

this to be a  disproportionate number of the eligible voters of the Three Affiliated 

Tribes to adequately and fairly indicate the wishes for the enrolled membership.” 

Id. The Resolution asked that Interior “decertify the July 30, 2013 Election Results 

due to a disproportionate number of eighteen years and older enrolled members of 

the Three Affiliated Tribes participating.” J.A. 23. On September 13, 2013, Interior 

denied the Tribe’s request by letter and certified both Proposed Amendments. J.A. 

301. Director Loudermilk’s letter stated: 

We agree that the number of voters that participated in the election in 
comparison [to] the number of tribal members who are 18 years and 
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older is small, however, 30% of those who registered to vote did cast 
ballots in the election, in accordance with 25 C.F.R. § 81.7. We 
cannot decertify the results of the July 30, 2013 election.  

Id.  

I. Hudson’s administrative challenge 

Hudson timely challenged the 2013 Certification on the basis that, inter alia, 

the number of votes cast fell short of the requirement that 30 percent of qualified 

voters participate, and that the conflicting information regarding eligibility to vote 

by absentee ballot likely depressed turnout. J.A. 282. On September 13, 2013, 

Interior rejected Hudson’s challenge as untimely and failing to provide 

substantiating evidence. J.A. 299-300. 

On January 22, 2014, Hudson appealed the Regional Director’s decision to 

the IBIA. Hudson v. Great Plains Regional Director, BIA, 61 IBIA 253 (Sept. 15, 

2015).  On September 15, 2015, the IBIA dismissed Hudson’s claims without a 

hearing. J.A. 223. 

J. Hudson’s 2015 district court challenge (prior to remand) 

Hudson timely filed his action on November 12, 2015; J.A. 12, and moved 

for summary judgment. J.A. 25.  On June 24, 2016, Interior moved for voluntary 

remand. J.A. 27.  Hudson opposed. J.A. 42.  

On December 26, 2016, the district court granted Interior’s motion for 

remand but retained jurisdiction over the case. Order Granting Remand, J.A. 63. 

The district court noted that voluntary remand required “a showing by the agency 
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that it intends to correct or change something about its prior decision,” J.A. 67, and 

that Interior had requested remand without admitting error, a rarely granted request 

which ordinarily requires “a showing of ‘substantial and legitimate’ concern.” Id. 

at 66-7. The court reasoned that Interior had raised such a concern, and in doing so, 

concisely and precisely set forth the question before the district court (and now 

before this Court): 

The legal question underlying Plaintiff’s challenge is whether either 
the Tribal Constitution, or the Indian Reorganization Act (IRA), 
requires voter participation measured in terms of registered voters or 
people eligible to register to vote. If either source of law requires 
measuring participation in terms of people eligible, the Secretary’s 
affirmation of the election was, as Plaintiff argues, improper because 
the election did not meet a quorum measured in that manner. 

J.A. 69. (emphasis added). The district court granted remand for two 

reasons: “first, that the structure of judicial review of agency decisions limits the 

court to the administrative record, and second, that the court believes the agency is 

in a better position than the court to determine questions of Indian law.” J.A. 70.   

K. 2016 Election 

On July 22, 2016, Interior conducted another Secretarial election (“2016 

Election”) despite the lack of a tribal quorum. Interior’s records indicate that of the 

1,673 members registered, only 796 ballots were cast in that election. J.A. 361. On 

July 27, 2016, Hudson challenged the 2016 Election because only eight percent of 

the 10,088 voting age members actually voted. J.A. 353. On August 3, 2016, 
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Regional Director LaPointe rejected Hudson’s challenge. J.A. 355.  On August 29, 

2016, Hudson brought a new lawsuit, Hudson v. Zinke et al, No.16-cv-01747 

(D.D.C. filed Aug. 29, 2016) (TSC), and moved to consolidate that case with the 

case on appeal. On December 26, 2016, denied consolidation and stayed Case 

No.16-cv-01747. J.A. 63. 

L. Interior’s 2017 decision on remand 

On February 24, 2017, Interior entered its Decision on Remand, again 

rejecting Hudson’s challenge. J.A. 74. Interior found the record “does not provide 

substantiating evidence to support reversal of our original decision to approve the 

2013 Secretarial Election.” Id.  With regard to the lawfulness of its practice under 

the IRA, Interior applied a new, post hoc explanation for its decision, arguing that 

“[p]rior to 1967, the BIA and the Tribes operated within a framework of statutory 

ambiguity” but that “the ambiguity inherent in the term ‘entitled’ was resolved in 

1967 through duly promulgated regulations interpreting the term to mean 

‘registered’ voters.” J.A. 76. Interior stated that its review “supports a finding that 

the meaning of the term ‘entitled’ has evolved over time from both the BIA and 

Tribal perspectives, and that the term means the same thing in Article X that it 

means in BIA's Regulations.” Id. Interior stated: 

We are aware of no substantiating evidence requiring us to find that 
the term "entitled to vote" in Article X (a term undefined in the 
Constitution) is a static term, with its application frozen in time based 
upon 1936 practices. As discussed below, such a proposed treatment 
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of the term flies in the face of 50 years of Tribal acquiescence to the 
regulatory definition of "entitled to vote."  

J.A. 76. The remainder of the decision recounted the post-1967 elections as 

evidence of tribal assent, and that “[e]ven if the 1936 Constitution was ratified 

based upon the proffered definition of ‘entitled to vote,’ this is not dispositive of 

the current state of the law and the pattern and practice at TAT.” Id. at 78.  Interior 

discounted all pre-1967 opinions and election certifications as irrelevant because 

“the registration requirement did not exist prior to 1967, and we presume 

Secretarial elections in the 1950s would have used a different or broader definition 

of voter entitlement.” Id. at 80.  

On March 17, 2017, Hudson filed an Amended Complaint based on the 

Decision on Remand. J.A. 83. The parties cross-filed for summary judgment. JA 

102, J.A. 138. 

M. The district court’s 2020 order 

The district court granted summary judgment to Hudson and vacated 

Interior’s 2013 Certification. J.A. 204. The district court did not reach Hudson’s 

challenge to Interior’s divergence from Section 5127 or the legality of its 

implementing regulations, and instead based its holding on a finding that Article X 

set forth a conflicting requirement to that of the regulation.  J.A. 219.   
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N. Interior’s appeal  

Interior filed its Notice of Appeal in the district court on June 6, 2020, ECF 

56, and Appellants’ Brief on September 9, 2020. ECF 1860471. 

O. Amicus’ brief 

On September 17, 2020, counsel for “Three Affiliated Tribes of North 

Dakota” moved for leave to file an amicus brief with the consent of Appellants.1 

ECF 1862116. Hudson opposed the motion. ECF 1863133 at 1. This Court granted 

Amicus’ motion. ECF 1867211. 

 

                                           
1 Movant’s counsel emailed undersigned counsel late on the eve of filing, and filed 
without Hudson’s consent.   

USCA Case #20-5160      Document #1878359            Filed: 01/04/2021      Page 27 of 85



19 
 

SUMMARY OF ARGUMENT 

The Indian Reorganization Act of 1934, 25 U.S.C. §§ 5101 et seq. (“IRA”), 

authorizes federally recognized Indian tribes to amend their tribal constitutions 

through “Secretarial elections” administered by Interior.  The  relevant section of 

the IRA, as last amended in 1935, states: “the vote of a majority of those actually 

voting shall be necessary and sufficient to effectuate such exclusion, adoption, or 

ratification, as the case may be: Provided, however, That in each instance the total 

vote cast shall not be less than 30 per centum of those entitled to vote.” 25 U.S.C. § 

5127) (emphasis added).  

Two years later, the Three Affiliated Tribes of the Fort Berthold Indian 

Reservation enacted its own Constitution in a federally-supervised election with an 

amendment quorum provision mirroring the IRA that has also never since been 

amended: “This Constitution and Bylaws may be amended by a majority vote of 

the qualified voters of the tribe voting at an election called for that purpose by the 

Secretary of the Interior, provided that at least thirty (30) percent of those entitled 

to vote shall vote in such election; but no amendment shall become effective until 

it shall have been approved by the Secretary of the Interior.” TAT Constitution 

Article X (emphasis added), J.A. 249.  

Each of these provisions unequivocally imposes a 30 percent tribal quorum 

on any amendment vote – simply put, no action may be taken unless 30 percent of 
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the adult tribal members vote. Hudson and Interior agree that before 1967, 

“entitled to vote” meant the adult members of the Tribes, without any registration 

requirement, in both the IRA Section 5127 and Article X. Op., J.A. 213, citing Def. 

Br., J.A. 158; Pl. Reply, J.A. 174. Interior’s original regulations implementing the 

IRA tracked the statute, defining “those entitled to vote” in Section 5127 as 

including “any member of the tribe or tribes . . . regardless of whether he is a 

resident of the reservation at the time of the election.” J.A. 315, 55 Decisions of the 

Dep’t of the Interior 355, 356 (Oct. 18, 1935). After 1967, however, Interior 

adopted an interpretation that not only reversed its own regulation but upended the 

IRA provision altogether. In calculating the tribal quorum, Interior shifted the 

denominator of 30 percent from those entitled to vote to those registered to vote.  

Interior thereby drastically defied Congress’ clear intent that a substantial and 

representative portion of an Indian tribe cast a vote to amend its Constitution. The 

new interpretation resulted in a series of tribal constitutional amendments 

performed with the participation of only a handful of tribal citizens. In the case of 

the 2013 Election before the Court, only 5.5 percent of eligible tribal members 

voted.  

The district court noted that “[c]onsent for fundamental political decisions 

may only be obtained from the ultimate source of legislative authority, the people 

themselves,”  J.A. 218, quoting Harjo v. Kleppe, 420 F. Supp. 1110, 1146 (D.D.C. 

USCA Case #20-5160      Document #1878359            Filed: 01/04/2021      Page 29 of 85



21 
 

1976), aff'd sub nom. Harjo v. Andrus, 581 F.2d 949 (D.C. Cir. 1978), and vacated 

the 2013 Certification. Id.  The district court held that that Article X conflicts with 

the BIA’s regulation, but did not address “whether Defendants’ regulations in 25 

C.F.R. § 81 are a reasonable interpretation of the IRA.” Op., J.A. 219.  But the two 

issues are inextricably linked. Article X’s amendment requirement mirrors that of 

the IRA, so the basis of the district court’s rejection of Interior’s position – that 

Article X meant one thing when it was adopted and another thing in 1967 – as 

“untenable,” J.A. 214, holds equally true for Section 5127.  If BIA’s regulation is 

in conflict with the TAT Constitution, it necessarily conflicts with the nearly 

identically-worded IRA. Despite the district court’s stated hesitance to interpret 

tribal law, J.A. 213, it reached the tribal provision but neglected to apply the same 

analysis to the federal statute.  That analysis of the regulation vis-à-vis the IRA 

would have inevitably yielded the same conclusion: that the regulation is an absurd 

construction of the statute, the antimajoritarian effect of which is “untenable.” The 

district court’s narrow focus on Interior’s action as applied to the Tribes will only 

prolong Interior’s illegal practice and force further litigation as other tribes apply 

the district court’s conclusion to their own similar or identical governing 

documents.  
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STANDARD OF REVIEW 

The Court reviews the district court’s conclusion that agency action violates 

the APA de novo “which means that we review the agency’s decision on our own.” 

Gresham v. Azar, 950 F.3d 93, 99 (D.C. Cir. 2020).  

The APA provides that “[a] person suffering legal wrong because of agency 

action, or adversely affected or aggrieved by agency action within the meaning of a 

relevant statute, is entitled to judicial review thereof.” 5 U.S.C § 702. “To the 

extent necessary to decision and when presented, the reviewing court shall decide 

all relevant questions of law, interpret constitutional and statutory provisions, and 

determine the meaning or applicability of the terms of an agency action.” 5 U.S.C. 

§ 706. The reviewing court must hold unlawful and set aside agency actions that 

are, inter alia, “arbitrary, capricious, an abuse of discretion or otherwise not in 

accordance with law,” “in excess of statutory jurisdiction, authority, or limitations, 

or short of statutory right,” or that are adopted “without observance of procedure 

required by law.” 5 U.S.C. §§ 706(2)(A), (C) and (D). 

In this case, the substantive legal standards for judicial review of the 2013 

Election are codified in the IRA and the Constitution of the Three Affiliated Tribes 

of the Fort Berthold Indian Reservation.  
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ARGUMENT 

 
I. The district court set forth and applied the correct standard of 

review.  

Appellants dramatically mischaracterize the district court’s reasoning, 

arguing that the sole basis for its decision to vacate the 2013 Certification was that 

Interior’s decision “was inconsistent with the court’s own construction of Article X 

of the Tribe’s constitution.” Appellants’ Br. at 29. They argue that the district court 

should only have examined whether Interior’s action was “reasonable and 

reasonably explained.” Id., quoting Jackson v. Mabus, 808 F.3d 933, 936 (D.C. 

Cir. 2015).  In fact, the district court bent over backward to defer to the agency, 

first granting voluntary remand, allowing Interior a second chance to analyze the 

TAT Constitution and produce a credible explanation,2 despite a prescient 

recognition that “the agency does not appear poised to re-examine the case’s 

disposition,” Order Granting Remand, J.A. 69.  The court then pored over (i) the 

administrative record of the original decision, (ii) the Decision on Remand, and 

(iii) counsel’s arguments below in search of any reasonable basis for Interior’s 

decision. Op., J.A. 213-218.  It found none. Appellants mistake the district court’s 

inability to find a reasonable and reasonably explained basis for Interior’s decision 
                                           
2 In fact, the Decision on Remand was Interior’s fourth failure to provide a 
reasonable explanation. Interior previously failed to do so when it certified the 
2013 Election on July 31, 2013, J.A. 285;  on September 13, 2013 when BIA 
Regional Director Loudermilk rejected Hudson’s appeal; J.A. 267, or before the 
IBIA, J.A. 223.    
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for the court’s supposed application of the wrong standard.  To the contrary - the 

district court applied the APA as written and found Interior’s practice unlawful. 

J.A. 218-19. Upon that finding, vacatur was mandatory under the APA. 5 U.S.C. § 

706.  Appellants, unsatisfied with the district court’s narrow and reasoned opinion, 

attack its process. 

 The district court correctly set forth the APA standard of 
review.  

The district court set forth the APA’s requirement at 5 U.S.C. § 706(2) that 

the court must set aside any agency action that is “arbitrary, capricious, an abuse of 

discretion, or otherwise not in accordance with law.” J.A. 211. The district court 

recited the litany of Supreme Court, D.C. Circuit and district court opinions 

interpreting the APA, including Envtl. Def. Fund, Inc. v. Costle, 657 F.2d 275, 283 

(D.C. Cir. 1981) (noting judicial review is “highly deferential” and begins with a 

presumption that the agency’s actions are valid”); Citizens Pres. Overton Park, 

Inc. v. Volpe, 401 U.S. 402, 416 (1971)(courts are “not empowered to substitute its 

judgment for that of the agency”); and Fulbright v. McHugh, 67 F. Supp. 3d 81, 89 

(D.D.C. 2014) (courts must consider only “whether the agency acted within the 

scope of its legal authority, whether the agency has explained its decision, whether 

the facts on which the agency purports to have relied have some basis in the 

record, and whether the agency considered the relevant factors”).  
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Appellants cite to one of many recitations interpreting the APA standard by 

this Court in Jackson, 808 F.3d at 936 (“the question is whether the agency action 

was reasonable and reasonably explained”), argue that the district court somehow 

missed the mark by not relying on that case, argue that the district court “faile[d]to 

specify which standard it was applying,” Appellants’ Br. at 37, and attack the 

opinion because the court’s application of the APA didn’t result in their preferred 

outcome.  Jackson is just one statement of the APA’s standard, and it is the domain 

of the judge, and not Department of Justice attorneys, to determine which case law 

interpreting the statute to apply. The district court clearly set forth the correct 

standard.  

 The APA requires judicial review of agency decisions 
involving tribal law.   

Appellants’ arguments that Interior’s “expertise in tribal relations” requires 

some sort of special judicial deference to the agency’s interpretations of tribal law, 

and that the district court erred by interpreting tribal law at all,  Appellants’ Br. at 

10, 30-33, are overstated at best. Federal courts have consistently reviewed 

Interior’s practices, policies and decisions regarding Indian affairs, including 

interpreting tribal law, and intervening especially where self-government issues are 

present. Hudson does not deny that Interior must interpret tribal laws, but rejects 

Appellants’ arguments that tribal law may not be interpreted by the courts, 

Appellants’ Br. at 30-36, or that such decisions lie beyond judicial review.  
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In Harjo v. Kleppe, 420 F. Supp. 1110 (D.D.C. 1976), aff’d sub nom., Harjo 

v. Andrus, 581 F.2d 949 (D.C. Cir. 1978), a group of tribal citizens of the Creek 

Nation in Oklahoma filed an action complaining that Interior violated federal 

treaties and statutes guaranteeing self-government to the citizens of the tribe by 

exclusively dealing with a tribal chief, to the exclusion of the Tribe’s legislative 

body. Id. at 1115.  The district court rejected a similar argument by Interior to that 

here: that the agency’s recognition of the tribal leadership was a decision reserved 

to Interior. Id. at 1115-16. The court, applying the Supreme Court’s test in Baker v. 

Carr, 369 U.S. 186 (1962), determined that: 

While Congress has the power to regulate commerce with Indian 
tribes and based on that authority delegates certain duties to executive 
departments, it remains to the Courts to interpret such statutes.  

Id. at 1116-17. The Harjo court dove deeply into the relevant statutes, treaties, and 

the tribe’s governing documents to determine “whether the tribal government of 

the Creek Nation has survived statutory dismemberment, and if so, whether the 

federal government is acting legally in recognizing the Principal Chief as the sole 

embodiment of that government.” Id. at 1118. The court held that the Creek 

national legislature had not been disestablished, id. at 1141–42, and therefore the 

court was compelled to ensure that democratic principles embodied in the tribe’s 

governing documents were implemented.  Id. at 1143. However, because the 

national legislature contemplated by the Creek constitution did not exist, the court 
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employed its equitable powers “to require a tribal referendum to re-establish a 

constitutional Creek government, including a national legislature. Id. at 1143-44.  

This Court affirmed, rejecting Interior’s arguments that the district court abused its 

discretion, and held that “[t]he power of a district court to shape equitable relief is 

broad and flexible, and is to be exercised only after full consideration of the 

interests of all those who will be affected by it.” 581 F.2d at 954.  Harjo 

demonstrates that federal courts enjoy broad jurisdiction not only to interpret tribal 

law, but to intervene in tribal affairs when Interior fails to preserve tribal 

democratic principles.  

Appellants’ reliance on the Ninth Circuit’s reasoning in Aguayo v. Jewell, 

827 F.3d 1213 (9th Cir. 2016) is misplaced. Aguayo strongly supports the role of 

federal courts in reviewing agency action, including those that involve Interior’s 

interpretation of tribal law.  In Aguayo, a group of disenrolled tribal members of 

the Pala Band in California sought re-enrollment from the BIA, which refused to 

order the Band to re-enroll plaintiffs. Id. at 1220-21. The members brought an 

APA action against the Secretary, which granted summary judgment to Interior. Id. 

at 1221. The Ninth Circuit affirmed on the basis that, in the case of the tribe at 

issue, the tribe’s governing documents only gave BIA “an advisory role” which did 

not allow Interior to re-enroll the plaintiffs. Id. at 1222. The facts here are 

altogether distinguishable from those in Aguayo.  Interior’s conduct of Secretarial 
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elections is not “advisory”; is a duty set forth in Section 5127 and in the TAT 

Constitution, unlike the Pala Band, which never adopted the IRA or incorporated a 

Secretarial role into its tribal constitution. Article X of the TAT Constitution 

requires a Secretarial election run by the federal government. J.A. 249. The Ninth 

Circuit’s reasoning indicates it would likely have affirmed the district court’s 

judicial review over Interior’s certification decision. The court noted that “the 

propriety of agency action is a federal question over which we have jurisdiction, 

even where the agency applied tribal law in the context of a membership dispute.” 

Id. at 1223 (citing Alto v. Black, 738 F.3d 1111, 1123-25 (9th Cir. 2013). The court 

rejected Interior’s argument that its actions were “committed to agency discretion 

by law” and therefore unreviewable under the APA, noting that the exception for 

such actions is “very narrow, and is applicable only where statutes are drawn so 

broadly ‘that there is no law to apply.’” Id. at 1223, quoting Moapa Band of Paiute 

Indians v. U.S. Dep't of Interior, 747 F.2d 563, 565 (9th Cir.1984) and Citizens to 

Preserve Overton Park, 401 U.S. at 410.  The Court noted that “the federal courts 

had jurisdiction to review the BIA's decisions [interpreting tribal law], including 

the question of whether the BIA had jurisdiction under tribal law to review the 

disenrollment decisions.” Id. at 1223. The mere fact that “the substantive law to be 

applied in this case is tribal law does not affect our jurisdiction over an APA 

challenge to the BIA's decision.” Id. at 1225.  Nor is there any serious argument in 
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this case that either Section 5127 or Article X are “drawn so broadly that there is 

no law to apply” and therefore committed to agency discretion. Id. at 1223.  

Interior’s reliance on Baciarelli v. Morton, 481 F.2d 610 (9th Cir. 1973), is 

also misplaced.  In that case, a California federal district court, and the Ninth 

Circuit on appeal, reviewed the Secretary’s decision to reinstate a membership 

decision by the Confederated Salish and Kootenai Tribes Tribal Council.  Id. at 

612. The Ninth Circuit noted that “[t]he Secretary has jurisdiction to determine 

tribal membership for the purpose of distributing federal trust assets.” Id. However,  

“[w]e [the reviewing courts] must determine whether the Secretary's decision was 

arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with 

law.” Id.  Appellants’ citations are all examples of federal courts conducting their 

ordinary, statutory duty of reviewing Interior’s decisions involving tribal law.   

 The district court faithfully applied the correct standard of 
review. 

Appellants argue that “[t]he district court erred as a matter of law” because it 

“decided that it was ‘obligated’ to interpret Article X of the Tribes’ constitution 

itself in order to resolve Mr. Hudson’s claims,” Appellants’ Br. at 36, when, 

according to Appellants, it should have limited itself to testing the reasonableness 

of Interior’s interpretation.  This argument flatly contradicts the APA, which 

expressly requires that federal district courts “shall decide all relevant questions of 
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law, interpret constitutional and statutory provisions, and determine the meaning or 

applicability of the terms of an agency action” 5 U.S.C. § 706 (emphasis added).   

The district court opinion made several express findings that applied the 

APA standard.  The Court expressly found that Interior’s arguments in its Decision 

on Remand that Article X “changed meaning when the analogous regulation did 

so” and that the Tribes “acquiesced” to Interior’s meaning to be “untenable,” J.A. 

214, and “unavailing, unsupported by the record, and counter to the purpose of the 

Tribe’s Constitution.” J.A. 213.  Appellants’ position that, had the district court 

conducted the “correct” inquiry, it would or could have found the 2013 

Certification to be “reasonable and reasonably explained,”  Appellants’ Br. at 45, is 

belied by the district court’s forceful statements rejecting Interior’s practice. 

The court expressly found that “the BIA disregarded the Tribe’s limited 

statements about voter turnout, and the evidence that the Tribe used the 

‘registration’ definition in some elections fails to overcome the conflict with the 

agreed-upon meaning of the Tribe’s Constitution.” J.A. 215-16.  The Court stated: 

“Even applying this deferential standard, the court cannot find any basis in the 

record for the Department’s conclusion that it must defer to the Tribe’s 

authoritative interpretation of Article X.” J.A. 216. Further, Appellants’ refrain that 

the district court interpreted the Tribes’ laws “in the first instance” is misleading. 

The court determined that Article X was “unchanged since its enactment and 
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continues to require a 30% quorum of entitled voters.” J.A. 218. The district court 

never introduced a new, independent interpretation of Article X, but only examined 

the unreasonable extent to which Interior had departed from its own regulation and 

interpretation. 

II. Interior’s regulation and certification violated federal law. 

Because the IRA unambiguously requires a 30 percent tribal quorum, 

Hudson challenges Interior’s implementing regulations, as well as its application of 

the IRA and its regulations to the certification of the 2013 Election, as contrary to 

both the IRA and TAT Constitution. As the district court stated, “[i]f either source 

of law [Section 5127 or Article X] requires measuring participation in terms of 

people eligible, the Secretary’s affirmation of the election was, as Hudson argues, 

improper because the election did not meet a quorum measured in that manner.” 

Order Granting Remand, J.A. 69.  

 Hudson’s facial challenge to Interior’s regulation and 
certification under Section 5127 may be raised on appeal.  

On remand, the district court declined to rule on Hudson’s facial challenge 

to Interior’s regulation and certification of the 2013 Election under the IRA.  The 

effect of the declination was that the court proceeded under the assumption that the 

regulation itself was sound. This approach may have been taken in order to 

minimize perceived disruption, because Interior clearly implements its unlawful 

practice in the affairs of many other Indian tribes.  But, as the Supreme Court 
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recently stated, “[t]the magnitude of a legal wrong is no reason to perpetuate it.” 

McGirt v. Oklahoma, 140 S. Ct. 2452, 2480 (2020).  Federal courts have not shied 

away from intervening when Interior fails. See, e.g., Harjo, infra. The McGirt 

Court, in holding that a large portion of Oklahoma was comprised of the never-

disestablished Creek reservation, declined to limit that decision based on fears of 

“transformative” effects.  140 S. Ct. at 2480-82.  Ultimately, if maintaining the 

IRA’s original intent proves too burdensome for Interior, it can petition Congress 

which “remains free to supplement its statutory directions.” Id. at 2481. Until 

Congress changes the law, it remains the province of the federal courts to say what 

the law is. “In the interpretation of statutes, the function of the courts is easily 

stated. It is to construe the language so as to give effect to the intent of Congress.” 

United States v. Am. Trucking Ass'ns, 310 U.S. 534, 542, (1940).  

Agency regulations may be challenged at any time “on the ground that the 

issuing agency acted in excess of its statutory authority in promulgating them.” 

NLRB Union v. Fed. Labor Relations Auth., 834 F.2d 191, 195 (D.C. Cir. 1987)). 

Affected parties “may challenge that application on the ground that it conflicts 

with the statute from which its authority derives . . . .”  Koi Nation of N. California 

v. Dep't of Interior, 361 F. Supp. 3d 14, 37-38 (D.D.C. 2019). The validity of 

Interior’s regulation and certification under the IRA is not a new claim raised on 

appeal;  both parties fully briefed and argued this issue below.  Pl.’s Br., J.A. 118-
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26; Defs.’ Br., J.A. 145-57. See Texas Rural Legal Aid, Inc. v. Legal Servs. Corp., 

940 F.2d 685, 697 (D.C.Cir.1991) (in exercising its discretion as to whether to hear 

an issue, the court will look to whether the issue has been fully briefed by the 

parties). 

This Court is fully equipped to construe the IRA and Hudson urges it to do 

so to avoid further injustice. Interior has demonstrated total resistance to the 

requirements of Section 5127.  To affirm solely on the basis of Article X will 

almost certainly result in Interior’s illegal practice continuing, not only at Fort 

Berthold but every other similarly situated Indian tribe, and invite further 

confusion and litigation.  

 The IRA unambiguously requires a 30 percent tribal 
quorum to amend a tribal constitution. 

Congress’ intent in the IRA to implement a tribal quorum is clear and 

unambiguous in the words of the statute. This Court applies the two-pronged test 

set forth in Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837 

(1984). First, the court must determine “whether Congress has directly spoken to 

the precise question at issue. If the intent of Congress is clear, that is the end of the 

matter; for the court, as well as the agency, must give effect to the unambiguously 

expressed intent of Congress.” Id. at 842–43.  Only if “the statute is silent or 

ambiguous with respect to the specific issue, the question for the court is whether 
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the agency's answer is based on a permissible construction of the statute.” Id. at 

843.   

Interior has never actually construed the statute with an analysis of the plain 

language; their Chevron I analysis below consisted only of a statement that “the 

history of the Department of the Interior’s implementing regulations thus makes 

clear that the definition of ‘those entitled to vote’ and the thirty percent quorum 

required for Secretarial elections to amend tribal constitutions as established in the 

regulations at 25 C.F.R. Part 81 satisfy step one of the analysis required for 

Chevron deference.” J.A. 154.  Interior got the analysis backwards – Congress’ 

intent cannot be found in, or modified by, the implementing regulations.   

The district court proceeded directly to a Chevron II analysis by determining 

that, “[h]aving determined that Article X of the TAT Constitution conflicts with 

the BIA’s regulations, the court need not address whether Defendants’ regulations 

in 25 C.F.R. § 81 are a reasonable interpretation of the IRA.” J.A. 219. This 

expedient maneuver allowed the district court to avoid the question of the 

ambiguity of Section 5127 – which would have inevitably lead to the conclusion 

that there is none. But the district court need not have conducted a “Chevron II” 

analysis because Section 5127 unambiguously prohibits any construction that does 

not require a thirty percent tribal quorum. Interior’s 1981 25 CFR § 81.11, and new 

25 CFR § 81.39, both of which determine the sufficiency of the quorum only by 
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comparing votes to registered voters, erase the statutory requirement that “the total 

vote cast shall not be less than 30 per centum of those entitled to vote.” 25 U.S.C. § 

5127.  In fact, the regulation expressly prohibits the application of the statute, 

stating that “all determinations of the sufficiency of the number of ballots cast will 

be based upon the number of registered voters.” § 81.11(a). Interior’s regulation 

artfully swaps the IRA’s statutory, 30 percent quorum of those “entitled to vote” - 

voting-age tribal members -  with a made-up 30 percent threshold for registered 

voters. This regulatory erasure of the tribal quorum cannot be reconciled with the 

“unambiguously expressed intent of Congress.” Chevron, 467 U.S. at 842–43. 

Congress’ clear mandate in the 1934 Act and 1935 Amendment that the 

Secretary only certify elections which meet the tribal quorum leaves no ambiguity 

or statutory gap for Interior to fill with its own, contrary interpretation of the 

statute. Chevron deference “is premised on the theory that a statute’s ambiguity 

constitutes an implicit delegation from Congress to the agency to fill in the 

statutory gaps.” King v. Burwell, 576 U.S. 473 (2015) (quoting FDA v. Brown & 

Williamson Tobacco Corp., 529 U. S. 120, 159 (2000)). “A statute’s silence on a 

given issue does not confer gap-filling power on an agency unless the question is 

in fact a gap—an ambiguity tied up with the provisions of the statute.” Prestol 

Espinal v. Attorney Gen., 653 F.3d 213, 221 (3d Cir. 2011). Congress’ failure to 
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anticipate Interior’s wildly divergent interpretation of Section 5127 is not the 

statutory “silence” allowing Interior to fill a gap.  

Further, Congress revisited and fine-tuned the statutory quorum requirement 

in its 1935 amendments to the IRA. See discussion in Hudson Reply Br., J.A. 166-

169. In 1934, Congress left no gap and did not delegate authority to Interior to 

determine the validity of Secretarial election quorums – it used the word “shall” 

rather than “may.” Section 16, as originally enacted, provided for elections “which 

shall become effective when ratified by a majority vote of the adult members of 

the tribe.” IRA § 16.  And again, in 1935, Congress maintained the mandatory 

language, which remains the law to this day: “the vote of a majority of those 

actually voting shall be necessary and sufficient to effectuate such exclusion, 

adoption, or ratification, as the case may be: Provided, however, That in each 

instance the total vote cast shall not be less than 30 per centum of those entitled to 

vote.” 25 USC § 5127 (emphasis added).  See Mallard v. United States Dist. Court, 

490 U.S. 296, 302 (1989) (Congress’ use of ‘shall’ indicates a mandatory duty). 

Any purported statutory ambiguity is of Appellants’ own invention. 

Interior’s interpretation fails at Chevron’s first step. Because Congress spoke 

not once but twice to this precise issue, fine-tuning the quorum mechanism through 

amendment and leaving no ambiguity or gap for agency discretion, Interior had no 

authority to craft its contrary interpretation.  
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 Interior’s regulations are not a reasonable interpretation of 
the IRA.  

Should this Court find Section 5127 to be ambiguous, Interior’s regulation is 

unreasonable. In Chevron’s second step, “a court must determine whether the 

agency's interpretation is a reasonable resolution of whatever ambiguity precluded 

a clear declaration of congressional intent in the first step.” Com. of Mass. v. U.S. 

Dep't of Transp., 93 F.3d 890, 892-93 (D.C. Cir. 1996) (internal citations omitted). 

Interior’s regulations, which take the constitutional amendment process out of the 

hands of the adult tribal citizenry and place it in the hands of a small minority, are 

at war with the plain text of Section 5127, with its own original rule and practice 

until 1967, and with the intent of the IRA, and therefore deserve no deference.  

Appellants conceded that “ . . . it is undoubtedly true that prior to 1967, both 

the BIA and the Tribe understood the phrase ‘those entitled to vote’ to mean the 

adult members of the Tribe, without any registration requirement.” J.A. 158.  This 

was also Congress’ intent in the plain language of Section 5127.  

Interior’s 25 CFR 81.11 required that “all determinations of the sufficiency 

of the number of ballots cast will be based upon the number of registered voters.” 

46 Fed. Reg. 1,672 (Jan. 7, 1981).  Since the 2013 Election, Interior has amended 

the regulations at issue; however, the 1981 regulations were operative during the 

election in this case. 
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Interior’s 1981 regulations conflict with its own original rule implementing 

the 1935 IRA Amendment: “Any member of the tribe or tribes shall be entitled to 

vote, regardless of whether or not he is a resident of the reservation at the time of 

such election.” J.A. 315. That regulation demonstrates the Secretary’s original 

understanding of “entitled” to be “any member of the tribe.” Interior’s regulations 

are also at war with the purpose of the IRA to “establish machinery whereby 

Indian tribes would be able to assume a greater degree of self-government, both 

politically and economically.” Morton v. Mancari, 417 U.S. 535, 542 (1973). The 

“machinery” included a role for the Department to supervise tribal elections and 

ensure that they were conducted with requisite formality. See IRA §§ 16, 18, 25 

U.S.C. §§5123, 5127. The Supreme Court has also stated that the purpose of the 

IRA is to foster, encourage and revitalize self-government by the various Indian 

tribes. Fisher v. District Court of Sixteenth Judicial District of Montana, 424 U.S. 

382 (1976). Interior holds “the authority and responsibility to ensure that the 

Nation's representatives, with whom it must conduct government-to-government 

relations, are the valid representatives of the Nation as a whole.” Seminole Nation 

of Oklahoma v. Norton, 223 F. Supp. 2d 122, 140 (D.D.C. 2002). Interior’s 

regulation is unreasonable because its machinery produces unrepresentative 

constitutional amendments with de minimis citizen participation. 
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Appellants never address the purpose of the IRA and quorum requirement, 

as previously articulated by this Court in California Valley Miwok Tribe v. United 

States, 515 F.3d 1262 (D.C. Cir. 2008), and cited by the district court: “the Tribe’s 

concerns, articulated in 2010 and in requesting decertification in 2013, are 

consistent with the purpose of the quorum requirement and IRA to ensure tribal 

members are ‘fully and fairly involve[d] . . . in the proceedings leading to 

constitutional reform.’” Op., J.A. 218, quoting California Miwok, 515 F.3d at 

1268. This Court’s reasoning in Miwok precludes Interior’s position that it is free 

to conduct and certify Secretarial elections in which only a small minority 

participate, because that position is inherently anti-majoritarian. Miwok involved 

an attempt by a “small cluster of people” within the tribe to adopt a constitution 

under the IRA in order to be eligible for certain federal and state benefits.  Id. at 

1262.  The group sought the approval of the Secretary under 25 U.S.C. § 476(h) 

(recodified at 25 U.S.C. §  5123)  which, in contrast to the procedures at issue here, 

allow the tribe to “adopt governing documents under procedures other than those 

specified in this section” and do not require the 30 percent tribal quorum in Section 

5127.  The Secretary “declined to approve the constitution because it was not 

ratified by anything close to a majority of the tribe.” Id.  
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The court found, despite the fact that the alternative statutory procedure 

undertaken by the tribe had no quorum requirement at all,3 that Interior was not 

only within its rights to reject an obviously unrepresentative document under the 

IRA, but in fact had an obligation to do so.  Id. at 1267.  The court rejected the 

tribal plaintiffs’ claims that the Secretary had no choice but to approve the 

proposed constitution, and accepted as “reasonable” the Secretary’s position “that 

her authority under § 476(h) includes the power to reject a proposed constitution 

that does not enjoy sufficient support from a tribe's membership.” Id. at 1267.  The 

court emphasized the “federal government's unique trust obligation to Indian 

tribes,” and noted that “[a] cornerstone of this obligation is to promote a tribe's 

political integrity, which includes ensuring that the will of tribal members is not 

thwarted by rogue leaders when it comes to decisions affecting federal benefits.” 

Id. The court stated that the tribal plaintiffs’ “antimajoritarian gambit deserves no 

stamp of approval from the Secretary. As Congress has made clear, tribal 

organization under the [IRA] must reflect majoritarian values.” Id. at 1267-68. 

Because Interior has an affirmative trust responsibility to effectively impose a 

quorum requirement where no statute requires one, as this Court held in California 
                                           
3 While the statutory procedure at issue in California Miwok did not require a 
formal quorum, unlike Section 5127, the analysis applies because the effect of 
Interior’s regulation and interpretation of Section 5127 is to effectively eliminate 
that quorum altogether. Interior would certify an election “even though less than 1 
percent of the eligible voters cast a vote.” Secretarial Election Procedures, 80 Fed. 
Reg. 63094-01, 63102 (Oct. 19, 2015). 
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Miwok, it is a corollary that Interior’s regulatory erasure of Section 5127’s express 

statutory quorum requirement cannot be “reasonable.”  

The IRA’s statutory scheme is replete with inclusive, majoritarian principles. 

“A provision that may seem ambiguous in isolation is often clarified by the 

remainder of the statutory scheme. . . .” United Sav. Ass'n of Texas v. Timbers of 

Inwood Forest Assocs., Ltd., 484 U.S. 365, 371 (1988). The Miwok court 

referenced the various sections of the IRA, including Section 476(a), which 

requires a majority vote by the tribe for adoption of a constitution; Section 476(b), 

requiring a majority vote by the tribe for revocation of a constitution, and Section 

478a, requiring a majority vote by the  tribe in order to exclude itself from the IRA. 

Miwok, 515 F. 3d at 1268.  Interior’s erasure of the Section 5127 amendment 

quorum is incompatible with the adjacent provisions.   

Further, ambiguous provisions in the IRA, which was passed for the benefit 

of Indian tribes, must as be liberally construed in the interest of Indians with any 

doubt being resolved in their favor. Bryan v. Itasca Cty., Minnesota, 426 U.S. 373, 

392 (1976).  The tribal interest here is clearly in favor of the inclusive majoritarian 

policy.  

Below, Interior argued that majoritarian values “must be weighed in light of 

other purposes, specifically including furthering tribal sovereignty and self-

governance.” Defs.’ Br. at n. 8; J.A. 156-57.  Similarly, on appeal, Interior argues 
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that “The [district] court’s interpretation would therefore predictably thwart, not 

foster, tribal self-determination.” Appellants’ Br. at 45. But “the process of 

creating and amending a constitution is basic to the concept of self-government.” 

Cheyenne River Sioux Tribe v. Kleppe, 424 F. Supp. 448, 450 (D.S.D.), rev'd on 

other grounds sub nom. Cheyenne River Sioux Tribe v. Andrus, 566 F.2d 1085 (8th 

Cir. 1977). Like Article V in the United States Constitution, amendment is difficult 

by design, and sovereignty and self-governance are only strengthened by a stable 

constitution. Alexander Hamilton predicted the temptation to accommodate 

legislative “invasions” of constitutional provisions: 

Until the people have, by some solemn and authoritative act, annulled 
or changed the established form, it is binding upon themselves 
collectively, as well as individually; and no presumption, or even 
knowledge, of their sentiments, can warrant their representatives in a 
departure from it, prior to such an act. But it is easy to see that it 
would require an uncommon portion of fortitude in the judges to do 
their duty as faithful guardians of the Constitution, where legislative 
invasions of it had been instigated by the major voice of the 
community. 

THE FEDERALIST NO. 78. Whatever Interior’s goals, in the context of 

constitutional reform, this Court has made clear that full involvement of the tribal 

citizens is the relevant measure of tribal self-governance.  California Miwok, 515 

F.3d at 1268. 
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 The regulatory waiver may not operate to violate the 
governing statute. 

Section 81. 7 provides that “The total vote cast, however, must be at least 30 

percent of those entitled to vote, unless, with regard to amendments, the 

constitution provides otherwise. 25 C.F.R. § 81.7 (1981) (emphasis added). 

Similarly, the current implementing regulation requires that “[t]he percentage of 

total votes cast was at least 30 percent, or other percentages required according to 

the tribe's governing document's amendment or adoption article.” 25 C.F.R. § 

81.45 (2015).  This “waiver” purports to allow the Secretary to implement 

conflicting tribal standards.4  In both cases, the regulations are overbroad because 

they allow Interior to certify elections in which Interior determines that the tribal 

constitutions imposes a lower quorum (as it did here), which is “in excess of 

statutory jurisdiction, authority, or limitations, or short of statutory right.” 5 U.S.C. 

§ 706.  While Indian tribes conducting their own elections may apply any standard 

they like, Secretarial elections are “federal—not tribal,” Thomas v. United States, 

189 F.3d 662, 667 (7th Cir. 1999).  Nowhere in the IRA is a provision allowing 

Interior to certify Secretarial elections with less than 30 percent tribal participation. 

Until and unless Indian tribes properly amend their constitutions to eliminate the 

                                           
4 Interior cites no evidence that any tribal document imposes any particular quorum 
requirement based on those registered; if one accepts Interior’s interpretation as 
true, the regulation’s reference to differing tribal amendment standards is 
nonsensical.  
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Secretary’s participation, both Interior and the Tribes are bound by the statutory 

quorum which requires a minimum of 30 percent of the adult members to vote. 25 

U.S.C. § 5127.  The 1981 and 2015 regulations are facially invalid. 

III. Article X of the TAT Constitution expressly requires a tribal quorum 
of 30 percent for amendment. 

Appellants ask this Court to reverse the district court’s holding that Article 

X’s quorum provision has been unchanged since its enactment and requires a 30 

percent quorum of “entitled voters—i.e., adult members of the tribe,” and that 

Interior’s certification of the 2013 Election based on a quorum of registered voters 

was contrary to law and a violation of the APA. J.A. 218. This Court should affirm 

that well-reasoned holding.  

 Interior concedes that Article X as written intends a 30 
percent tribal quorum. 

  Appellants concede that the drafters of Article X meant what they wrote at 

the time – a thirty percent tribal quorum. Op., J.A. 213 (citing Defs’. Br., J.A. 158).  

Appellants urge this Court to disregard both the plain text of the IRA and Article 

X, as well as the conceded meaning of the drafters and instead accept its novel, 

confusing and unhelpful speculation that the Tribes followed Interior down its 

own, impermissible departure from an unambiguous text. Appellants’ Br. at 38-52. 

Article X has never been amended despite the Tribes’ amendments to other parts of 

its constitution. The Court may take that as a signal of the intent of the Tribal 

citizenry to leave the words as originally written.  
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 The plain meaning of Article X requires a tribal quorum. 

For the same reasons that this Court defers to Congress by avoiding looking 

outside the four corners of an unambiguous federal statute, it should afford the 

TAT Constitution and the tribal citizens who enacted it the same respect. See 

Estate of Cowart v. Nicklos Drilling Co., 505 U.S. 469, 475, (1992) (“when a 

statute speaks with clarity to an issue judicial inquiry into the statute’s meaning, in 

all but the most extraordinary circumstance, is finished.”). Article IV provides that 

“Any member of the [Tribes], who is eighteen (18) years of age and over, shall be 

eligible to vote at any tribal election.” TAT Const. Art. IV, § 2a.  The TAT 

Constitution provides no separate definition for Secretarial elections, and applying 

the same definition to Secretarial elections is the only method that does not 

generate absurd results.  

The first section of Article X, which sets forth the tribal voting quorum, 

distinguishes between “qualified voters” and “those entitled to vote” and 

establishes two criteria. First, Article X requires that a simple majority - anything 

over 50 percent - of “the qualified voters of the tribe voting at an election called for 

that purpose” cast an affirmative vote to amend the Constitution. Second, reflecting 

the gravity of an amendment to the fundamental governing document of the Tribes, 

Article X requires that “thirty (30) percent of those entitled to vote shall vote in 

such election.” Assuming that the drafters intended a different meaning at all, the 
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only reasonable construction of Article X that avoids surplusage is that “qualified” 

means those whose eligibility has been verified (in this case, “registered”), and 

“those entitled to vote” means the larger pool of adult members that meet the 

requirements to register, or “qualify.” Courts should “avoid a reading that renders 

some words altogether redundant.” Mercy Hosp., Inc. v. Azar, 891 F.3d 1062, 1068 

(D.C. Cir. 2018).  

The latter provision of Article X allows citizen referendum petitions to call 

on the Secretary to hold a Secretarial election on a proposed amendment “upon 

presentation of a petition signed by one-third (l/3) of the qualified voters.” TAT 

Const. Art. X.  But this use of “qualified” cannot mean “registered” because 

petition signers do not register prior to signing, so “qualified” must have the 

meaning in Art VI § 2(a) – an adult member.   

Indeed, both the Tribe and Interior continue to interpret “qualified” voters as 

“living members aged 18+” in referendum petitions under Article X, with no 

registration requirement.  May 18, 2017 Letter from BIA Superintendent Danks to 

Ray Cross, J.A. 137.  In 2017, BIA Superintendent Danks responded to Raymond 

Cross’ inquiry of the number of signatures required under that provision by 

referring the question to the TAT Chairman. Id. The TAT Tribal Enrollment Office 

responded as follows:  “We have a total of 10,340 living members aged 18+ as of 

today.” Id. Based on this, Danks calculated that “therefore, 3447 [1/3 of 10,340] 
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signatures of qualified voters are required for a valid petition.” Id. Interior 

defended this contrary interpretation in federal court, Cross v. Department of 

Interior, No. CIV 18-220-TUC-CKJ, at 1 (D. Ariz. Mar. 29, 2019), aff'd sub nom. 

Cross v. Department of Interior, 821 F. App'x 885 (9th Cir. 2020).  Interior’s 

simultaneous maintenance of these two conflicting interpretations leads to an 

absurd result, because it requires more signatures for a referendum petitioning for 

an election on a constitutional amendment than votes cast in the ensuing election 

itself.   

Article VIII, related to referendums on tribal ordinances, requires “that at 

least 30 percent of the eligible voters shall vote in such referendum.” Art VIII; 

Addendum 3a.5  

Contextual analysis demonstrates that the TAT Constitution, while not a 

perfect document, uses the terms “qualified,” “entitled” and “eligible” 

interchangeably, all to mean “Any member of the [Tribes], who is eighteen (18) 

years of age and over” as in Article IV Section 2(a).  (Addendum 2a).  

 

 

                                           
5 Amicus presents a document purporting to interpret Article VIII in a more limited 
way but does not indicate whether or when it was formally adopted, so it has no 
interpretive authority. ECF 1861917.  Further, its application to Article X is 
precluded by the Tribes’ and Interior’s position in the Cross litigation, which 
requires no registration requirement. J.A. 137.  
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 Interior submits no textual analysis of Article X. 

Interior, after promising a “review of the language of the Tribal 

Constitution” on remand, included no analysis of the TAT Constitution itself (apart 

from conceding the intent of the drafters was a tribal quorum) and instead focused 

on the meaning of its own regulation over time. J.A. 214. Rather than explain how 

or why the meaning of Article X had “evolved” over time to accord with its own 

impermissible interpretation, Interior put the burden on Hudson to explain why it 

hadn’t done so. Decision on Remand, J.A. 322. On appeal, Interior again declines 

to submit any credible, independent construction of Article X. Appellants Br. at 38. 

While purporting to “turn first to the text,” Appellants’ argument consists wholly 

of (1) imputing its own, tortured construction to the Tribes (“Interior determined 

the Tribe would interpret the quorum requirement of Article X of the tribal 

constitution to be consistent with the identically worded requirement of the [IRA], 

as interpreted by federal regulations”, id. at 38); (2) placing the burden on the 

Tribal documents to contradict it (“the Tribe’s constitution nowhere provides a 

separate definition of that phrase”, id. at 39; “the absence of reference to the early 

regulations . . . does not suggest to the contrary that the Tribe has a particular 

interest in crystallizing that early regulatory definition,” id. at 40); and then (3) 

reverting to its argument that the Tribe has an “unbroken history” of participating 

in Secretarial elections since 1967. Id. at 41.  
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 The district court correctly rejected Interior’s assertions of 
tribal acquiescence. 

With circular reasoning, Interior first argues that the Tribe “acquiesced” to 

the federal interpretation, but then that the Tribe’s own interpretation changed and 

that Interior acquiesced to the Tribe. Op., J.A. 215 (“On this basis, the BIA claims 

that it is deferring to the Tribe’s interpretation of its Constitution when the BIA 

uses the ‘registered’ voter definition for “entitled to vote.”). The district court, after 

its own review of the Administrative Record, found no basis for Interior’s 

conclusion that the Tribe had adopted its absurd interpretation, and instead found 

that “the record does not show that the Tribe’s certifications represent their clear 

interpretation of Article X to include a registration requirement.” J.A. 216. In fact, 

there is no evidence that the Tribes was even aware of the legal discrepancy 

between the IRA, TAT Constitution and the Secretary’s post-1967 interpretation 

until Hudson raised it. As the district court noted, there is, however, concrete 

evidence that the Tribal Business Council twice formally objected to amendments 

with low turnout and moved to act.  Even if the Tribes “acquiesced” to the practice, 

that does not indicate they accepted, or were even aware of, the legal deficiency.  

In fact, Amicus has conceded that the Tribes have never considered the legal 

question: “[t]he amicus brief in this matter represents a matter of first impression 

for the Tribe regarding Art. X.” Movant’s Reply, [ECF 1864020] at 3. Interior’s 

post hoc, made up reliance on the Tribes’ alleged acquiescence is also unhelpful as 
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there is no contemporaneous evidence indicating that Interior believed this to be 

true at the time of the 2013 Certification.  

Further, the district court found that Interior “improperly discounted the 

Tribe’s views” when it objected to the practice. J.A. 217. “Accordingly, the court 

finds that the agency’s decision that Article X’s meaning has “evolved over time” 

is unsupported by the record.” Op., J.A. 218.  

In a spurious reach, Interior graspingly analogized to the “lockstep” 

doctrine, under which some state courts interpret cognate provisions of state law in 

accordance with federal courts’ interpretation of the parallel federal provisions.  

Appellants Br. at 46 citing People v. Caballes, 851 N.E.2d 26 (2006).  In Caballes, 

the Supreme Court of Illinois considered the validity of its lockstep doctrine, as 

expressed in myriad decisions since 1924. Id at 32. This doctrine is irrelevant here 

– the Tribes have never stated any adoption of the lockstep doctrine, and as Interior 

conceded, have never provided an authoritative interpretation of Article X. 

Appellants’ Br. at 47. 

 The Court should give little weight to Amicus. 

Amicus’ brief was concededly drafted and filed entirely by the Tribes’ 

outside legal counsel. See Amicus Br. at 4 [ECF 1861917]. Counsel refused to 

provide any authorizing resolution or other “evidence of authorization by the 

Tribal Business Council,” indicating that no Tribal Business Council vote was held 
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and that the brief was drafted on the instruction of some tribal official. ECF 

1864020 at ¶4. Such attorney-led, litigation-driven statements attributed to the 

current tribal administration cannot form an adequate basis for the Court to 

determine the Tribe’s current or historical position for the purposes of this case.   

When Interior was presented with a formal statement by the Tribal Business 

Council requesting the 2013 Election be decertified due to low turnout, Interior 

rejected the request “in light of the sitting Council’s interest in the outcome of the 

2013 Election and its failure to provide ‘any definitive documentation of the 

Tribe’s interpretation of the Constitutional provisions at issue.’” Appellants’ Br. at 

43, citing Decision on Remand at n.2; J.A. 323.  While Interior should not have 

disregarded the Tribal Business Council’s formal resolution requesting the 2013 

Election be decertified, Hudson agrees with Appellants’ statement that “[t]he views 

of an individual member of the Tribe do not reveal the Tribe’s own reading of 

tribal law, for the same reasons that the views of an individual United States citizen 

do not represent the conclusions of the federal government or the U.S. Supreme 

Court.” Appellants Br. at 49. This Court should regard Amicus’ brief in the same 

light.  

Nor do the documents purport to articulate the position of the Tribes’ courts. 

Amicus’ reliance on Sanders v. Robinson, 864 F.2d 630 (9th Cir. 1988) and City of 

Timber Lake v. Cheyenne River Sioux Tribe, 10 F.3d 554, 559 (8th Cir. 1993) 
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arguing that this Court must accept its submitted interpretation is unavailing, as 

each of those appellate courts found that they were bound by interpretations of 

tribal law issued in prior, formal opinions of tribal courts; statements that bear little 

resemblance to the post hoc statements of Amicus created for the purposes of this 

litigation. 

This Court is tasked with reviewing the district court’s holding that the 2013 

Certification was unreasonable based on the evidence available to the agency at the 

time, as reflected by the administrative record.  Amicus’ Motion and Brief, filed 

seven years after the federal action at issue in this case and prepared for the 

purpose of litigation, do not appear in that record and have no bearing on that 

question. See 5 U.S.C. § 706 (“the court shall review the whole record or those 

parts of it cited by a party”); Overton Park, 401 U.S. at 420 (Judicial review “is to 

be based on the full administrative record that was before the [Secretary] at the 

time he made his decision”).  The Motion and Brief are post hoc documents 

prepared in response to this litigation.  Gresham v. Azar, 950 F.3d 93, 101 (D.C. 

Cir. 2020) (“We will not accept post hoc rationalizations for the Secretary’s 

decision.”). 

Amicus’ brief principally relies on an undated document entitled 

“Referendum Election Procedures Of The Three Affiliated Tribes.” Amicus Br. at 

10.  This mysterious document does not purport to interpret, and does not mention, 
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Article X, which also has a referendum procedure with more contextual 

interpretive value, and which the Tribes have recently interpreted to require 

participation by 1/3 of those “living members aged 18+”. May 18, 2017 Letter 

from BIA Superintendent Danks to Ray Cross, J.A. 137.  Amicus’ counsel was 

unable to provide any credible evidence of its enactment, whether prior to, or after, 

1967. See Amicus’ Reply at ¶7, ECF 1864020 (“Due to its type face and format it 

is likely that the document in question has been the law of the Tribe for decades”).  

The brief does not include any evidence that the document has ever been tested by 

any tribal court or upheld as constitutional under Article VIII.  With all respect due 

to the Tribes, Amicus’ filings are irrelevant to the project of establishing the 

meaning of Article X, except to highlight the capricious inconsistency of the 

Tribes’ and Interior’s practice.  

At best, Amicus’ position is the latest in a series of shifting tribal 

administration interpretations, but with less formality than its previous, 

contradictory statements. The district court enumerated the shifting and ambiguous 

actions of the Tribes over the years and found that “the Tribe’s stance on Article X 

appears to either be in favor of Hudson’s reading or ambiguous, but either way far 

from an authoritative statement deserving of deference.” See Op., J.A. 216-18. 

Amicus’ submission does not change this assessment.  
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Further, Amicus also contradicts Interior’s argument that the tribal position 

“evolved.” See J.A. 323; Appellants’ Br. at 31.  Amicus states that “[t]he amicus 

brief in this matter represents a matter of first impression for the Tribe regarding 

Art. X.” Movant’s Reply, [ECF 1864020] at 3.  This statement flatly contradicts 

any conscious tribal “evolution.” Amicus further states, “In fact, after the Tribe 

was informed by the Department of Interior that the election satisfied quorum 

requirements, the Tribe took no further action to decertify the results.” Id. at 5.  If 

amicus is credible, the Tribe undertook no conscious, independent analysis 

whatsoever; instead, Amicus’ statement reflects only an obeisance to Interior’s 

legal interpretations, rather than an independent legal conclusion of a separate 

sovereign. Finally, until and unless the Tribes amend their constitution to remove 

the Secretary’s involvement, Section 5127 requires the Secretary to apply a 30 

percent minimum tribal quorum.  

CONCLUSION 

More than seven years have passed since Hudson filed his original, pro se 

challenge to the local BIA officials at his North Dakota reservation. Hudson was 

able to muster resources to hire attorneys to challenge an intransigent federal 

agency, not for any personal gain or hope of financial remuneration, but to 

preserve the democratic integrity of his Tribe.  Hudson fought Interior at the local 

level, the regional level, the Interior Board of Administrative Appeals, and again 
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on remand, finally finding relief at the district court. But Appellants blithely 

dismiss the district court’s admonishment and, with Amicus’ vague statement in 

hand, Interior will likely double down. There will not likely be another similarly 

situated plaintiff with the resources to challenge Interior’s unlawful regulation. 

This case, therefore, presents a rare and hard-won opportunity for the Court to stop 

Interior’s unlawful and antimajoritarian practice of certifying unrepresentative 

constitutional amendments.  

Accordingly, Hudson asks that this Court affirm the district court’s decision 

to vacate the 2013 Election and holding that Article X governs over the conflicting 

federal regulation, but also to hold that Interior’s regulation and practice violate the 

IRA such that Interior’s 1981 and 2015 amendment regulations are invalid and 

without legal effect.   

  Any other decision will lead to Interior’s continuation of the illegal 

practice, resulting in more illegitimate, antimajoritarian constitutional amendments 

and further litigation at the Three Affiliates Tribes of the Fort Berthold 

Reservation, and other similarly situated tribes.   

 

// 

// 
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DATED this 23rd day of November 2020. 
FINAL BRIEF FILED: Jan. 4, 2021. 

 
     CHARLES K. HUDSON 

     By Counsel 
 

 s/ Patrick M. Sullivan    
Patrick M. Sullivan (D.C. Bar No. 1018119) 
DICKINSON WRIGHT PLLC 
1825 Eye Street, N.W.,  Suite 900 
Washington, D.C.  20006 
Telephone: (202) 659-6929 
Facsimile: (844) 670-6009 
Email: psullivan@dickinson-wright.com 
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ADDENDUM 

 
Indian Reorganization Act Sec. 16, as enacted June 18, 1934, 48 Stat. 987 

Any Indian tribe, or tribes, residing on the same reservation, shall 

have the right to organize for its common welfare, and may adopt an 

appropriate constitution and bylaws, which shall become effective 

when ratified by a majority vote of the adult members of the tribe, or 

of the adult Indians residing on such reservation, as the case may be, 

at a special election authorized by the Secretary of the Interior under 

such rules and regulations as he may prescribe. Such constitution and 

bylaws when ratified as aforesaid and approved by the Secretary of 

the Interior shall be revocable by an election open to the same voters 

and conducted in the same manner as hereinabove provided. 

Amendments to the constitution and bylaws may be ratified and 

approved by the Secretary in the same manner as the original 

constitution and bylaws. 

 

Indian Reorganization Act Sec. 18, as enacted June 18, 1934, 48 Stat. 987 

This Act shall not apply to any reservation wherein a majority of the 

adult Indians, voting at a special election duly called by the Secretary 

of the Interior, shall vote against it application. It shall be the duty of 
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the Secretary of the Interior, within one year after the passage and 

approval of this Act, to call such an election, which 

election shall be held by secret ballot upon thirty days' notice. 

 
Indian Reorganization Act Section 18a, as enacted June 15, 1935, ch. 260, § 1, 
49 Stat. 378 (25 U.S.C. § 5127) 
 

In any election heretofore or hereafter held under the Act of June 18, 

1934 (48 Stat. 984) (25 U.S.C. 461 et seq.), on the question of 

excluding a reservation from the application of the said Act or on the 

question of adopting a constitution and bylaws or amendments thereto 

or on the question of ratifying a charter, the vote of a majority of those 

actually voting shall be necessary and sufficient to effectuate such 

exclusion, adoption, or ratification, as the case may be: Provided, 

however, That in each instance the total vote cast shall not be less than 

30 per centum of those entitled to vote. 

 

Article IV § 2(a), Constitution of the Three Affiliated Tribes of the Fort 
Berthold Reservation 
 

SECTION 2 (a). Any member of the Three Affiliated Tribes of the 

Fort Berthold Reservation, who is eighteen (18) years of age and over, 

shall be eligible to vote at any tribal election. 
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Article VIII, Constitution of the Three Affiliated Tribes of the Fort Berthold 
Reservation 
 

ARTICLE VIII - REFERENDUM 

Upon a petition signed by at least 10 percent of the qualified voters of 

each community, demanding a referendum on any proposed or 

enacted ordinance or resolution of the Tribal Business Council. The 

Council shall call an election and the vote of a majority of the 

qualified voters voting in such referendum shall be binding upon the 

Tribal Business Council, provided that at least 30 percent of the 

eligible voters shal1 vote in such referendum. 

 

Article X, Constitution of the Three Affiliated Tribes of the Fort Berthold 
Reservation  
 

ARTICLE X - AMENDMENTS 

This Constitution and Bylaws may be amended by a majority vote of 

the qualified voters of the tribe voting at an election called for that 

purpose by the Secretary of the Interior, provided that at least thirty 

(30) percent of those entitled to vote shall vote in such election; but no 

amendment shall become effective until it shall have been approved 

by the Secretary of the Interior. It shall be the duty of the Secretary of 

the Interior to call an election on any proposed amendment when 
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requested by a two-thirds (2/3) vote of the Tribal Council, or upon 

presentation of a petition signed by one-third (1/3) of the qualified 

voters. 

 

Amended Rules and Regulations for the Holding of Elections under the Indian 
Reorganization Act of June 18, 1934 (48 Stat. 984). 55 Decisions of the Dep’t 
of the Interior 355, 356 (Oct. 18, 1935) 
 

3. When the members of an Indian tribe or tribes residing on the same 

reservation shall vote in an election on a proposed constitution and 

by-laws, the following rules shall determine the eligibility of voters in 

such election: 

(a)  Any member of the tribe or tribes shall be entitled to vote, 

regardless of whether or not he is a resident of the reservation at the 

time of such election. 

(b) Descendants of :members, although not enrolled. As members of 

the tribe or tribes, shall be entitled to vote, if recognized as members 

of the tribe or tribes. Any person omitted from the 'tribal rolls,' 

through accident or mistake, shall likewise be entitled to vote, if 

recognized as a member of the tribe or tribes. 

(c) No person not a member of the tribe or tribes shall be entitled to 

vote.  
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(d) No person who has abandoned his tribal membership shall be 

entitled to vote, even though he may be enrolled as a member. 

(e) Non-resident members may vote by absentee ballot. A ballot will 

be sent upon request to each such member in sufficient time to permit 

him to execute and return same on or before the date of the election.  

The ballot must be sworn to before a notary public or other Official 

authorized to administer oaths, and must be returned in a sealed 

envelope marked on the outside, "Non-resident Ballot." Proper 

records shall be kept of all such ballots sent out, to whom mailed, date 

of mailing, addresses of the voters, and of all such ballots returned, 

from whom received, and time of receipt. Absentee ballots shall not 

be counted until all other ballots are counted, and no ballot received 

after the polls have closed shall be counted. 

25 C.F.R. § 81.7 (1981) 

Adoption, ratification, or revocation by majority vote. 

Except as it may be further limited by this part, a constitution and 

bylaws, amendments thereto, or charter and charter amendments shall 

be considered adopted, ratified, or revoked if a majority of those 

actually voting are in favor of adoption, ratification, or revocation. 

The total vote cast, however, must be at least 30 percent of those 
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entitled to vote, unless, with regard to amendments, the constitution 

provides otherwise. The names of persons appearing on the 

registration list who have not reached eighteen years of age by the 

date of the election, shall be removed from the list of registered voters 

when determining whether the required percentage of participation 

has been achieved. Unless the existing constitution or charter provides 

otherwise, none of the actions cited in this section shall become 

effective until they are approved by the Secretary. The validity of any 

charter ratification shall be dependent upon the tribe first having 

reorganized. Duly ratified charters shall be revoked or surrendered 

only by Act of Congress. 

 

25 CFR 81.11(a) (1981) 

Only registered voters will be entitled to vote, and all determinations 

of the sufficiency of the number of ballots cast will be based upon the 

number of registered voters. The election board, upon receipt of 

authorization to conduct an election, shall notify by regular mail all 

adult members of the tribe, who to its knowledge are eligible to vote 

pursuant to § 81.6 of the need to register if they intend to vote. Any 

tribal member who, to the election board's knowledge, will become 18 
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years of age within 150 days (180 days for Alaska tribes) from the 

date of authorization and who is otherwise eligible to vote shall also 

be notified and shall be eligible to register, provided that such a 

person shall not be entitled to vote if election day falls before the 

individual's 18th birthday. This notice shall be sent to an individual's 

last known address as it appears on the records of the local unit of the 

Bureau of Indian Affairs having jurisdiction. Each notice addressed to 

a tribal member not residing on the reservation shall be accompanied 

by a preaddressed registration form (BIA Form 8302) which shall set 

forth the following information in the upper right corner: 

(1) OMB Clearance Number 1076–003, Expires June 30, 1983; 

(2) The name and address of the person desiring to register; 

(3) A statement with a signature line attesting that the 

individual is a tribal member and is at least 18 years of age, or 

will be within 150 days, (180 days for Alaska tribes) from the 

date of authorization; and 

(4) The three following statements: “Completion of and return 

of this registration form is necessary if you desire to become 

qualified to vote in the forthcoming constitutional or charter 

election.” “This form, upon completion and return to the 
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election board, shall be the basis for determining whether you 

qualify to have your name placed upon the list of registered 

voters and receive a ballot” and “completion and return of this 

form is voluntary.” Members who qualify as absentee voters 

and wish to cast an absentee ballot must complete and return 

the above registration form before, or in conjunction with, 

requesting an absentee ballot in sufficient time to permit 

compliance with § 81.12. 

 

25 C.F.R. § 81.39 (2015)  

How does the Board determine whether the required percentage of 

registered voters have cast ballots? 

The Secretarial Election Board must count the number of valid ballots 

and cast spoiled ballots to determine total voter participation. The 

Board must take the total voter participation and divide it by the total 

number of Registered Voters. This total is used to determine whether 

the percentage of Registered Voters who cast votes meets the 

requirements of the tribe's governing documents or Federal statute that 

requires at least 30 percent voter participation. For example: 
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(a) If there were 200 registered voters of which 75 cast valid 

ballots and 5 cast spoiled ballots for a total of 80 cast ballots 

(75 + 5 = 80). The percentage of voter participation would be 

determined as follows: 

Total number of votes cast (80) divided by the total number 

registered voters (200) or 80 ÷ 200 = 0.40 or 40 percent voter 

participation. 

(b) This example meets the Federal statutory requirement of at 

least 30 percent voter participation. 
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"* 5 «TATt • PCtrpvATiiiu »*» * VSI,NC TOTAL VOTES ELECTION•TATE ?rsIRy.ATJ9.N £$?: POP. YES NO DATES

Western Shoshone Agency:
Duck Valley (Shoshone-Poiute) .. 516 383 191 12 Oct 27 1934

• J""* « 4 4 0 Moy 5,' 1935
g°lh,ut?tl 155 81- 21 0 Mayl4

• Skull Volley 41 21 9 5 Nov. 21, 1934
NEW MEXICO " ' "

*"* | Mescolero Agency:
MeKoIero 722 367 273 11 Dec 15

United Pueblos Agency:
Acomo 1,125 597 283 0 Dec 15
Cochiti 305 167 121 0 Dec. 15
«* 1,103 567 138 7 June 17, T935
Jenwz 677 351 84 178 June 17
L.09«no 2,271 1,315 776 66 Oct. 27, 1934

* i "N.om^8 ]28 72 52 1 Dec. 15
««"*» 117 59 51 0 Oct. 27

! Pojoaque .. ;. 9 8 7 0 April 13. 1935
Sandlo 129 69 15 0 Dec 15
San lldefenso 126 62 57 4 April 13

• San Felipe 596 331 224 0 June 17, 1935
, Son Juan 561 280 243 0 Dec. 15, 1934

x Santa Ana 241 148 100 f 0 June 17
Santa Clara 400 200 134 34 April 13

"* • *Santo Domingo *.. 866 476 171 1 June 17
Sla 189 92 82 0 June 17
Taos 745 402 303 36 Oct. 27

f Tesuque 123 71 67 0 Dec 15
. Zuni 2,051 . 1,066 505 40 Nov. 17. 1934
. NEW YORK
J New York Agency:

- A Allegony 548 37 298 June 10, 1935
«** ^ \ Cottorougus 864 . 101 475 June 14

Cernplanter (Pennsylvania) 23 17 June 15
, Onondoga -350 17 206 June 15
I St. Regis 800 46 237 June 8
; Tonowondo 338 42 175 June 11

Tuscororo 225 6 132 June 12^
j NORTH CAROLINA •

Cherokee Agency:
<*» j Quolla Boundory (Eostem Cherokee) 3,254 1,114 700 101 Dec 20. 1934

; NORTH DAKOTA
Fort Berrhold Agency:

Fort Berthold 1,569 661 477 139 Nov. 17, 1934
a Fort Totten Agency:
» Fort Totten 960 521 144 233 Nov. 17
i Standing Rock Agency:
' Standing Reck /•

~ i (North Dakota) 1,677
(South Dokoto) 2,098 1,559 668 508 Oct. 27

Turtle Mountain Agency:
Turtle Mountain 6,034 1,181 257 550 June 15, 1935

OREGON
Klamath Agency:

Klamath 1,364 666 56 408 June 15
Umatilla Agency:

Umatilla 1,140 681 155 299 June 15
Grand Ronde-Siletz Agency:

Grande Ronde 356 213 102 68 April 6
Siletz 465 233 54 123 April 6

*^ > •

-.,, ... . .<..-,.- :•..•<.-. :
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Agency and
Reservation Official Nemo of Organization

Consolidated
Chippewa: ,,

White Earth The Minnesota Chippewa Tribe
Leech Lake
Fond du Lac
Bois Fort
Grand Portage (

Constitution Approved Charter Ratified Population

July 24, 1936 Nov. 13, 1937 13,610

Consolidated Ute: . . , . .... n
The Southern Ute Tribe of the Southern Ute Res-

So»,h..„U.e ervotlon. Coterodo ^end"?Oct!'" 1942 N°"''"38
Amend. II, Feb. 28, 1946

Ute Mountain The Ute Mountain Tribe of the Ute Mountain Res- .,,«.„
ervotlon, Colorodo , • June 6. 1940

CroLowerreBrule The Lower Brule Sioux Tribe. South Dakota' Nov. 27, 1935 July 11, 1936
Amended Jon, o, 1y41

1&. The Roseau Senlee **. THt* Scu,h DcW ^ &'«*,„, <»• "» ""
Flathead:

Flathead The Confederated Salish ond Kootenai Tribes of
the Flathead Reservation, Montana Oct. 28. I93S

F°Fort tApoche The White Mountain Apache Tribe, Arizona
Fqrt Belknap:

Aug. 25, 1938

Apr. 25, 1936

423

459

619

355

3,208

2,892

!For7£3u£p The Fort Belknap Indian Community. Montana ^Jgc {3^1^^ ^ug. 25, 1937 1,600

F°ForterBcrthold The Three Affiliated Tribes of the Fort Bcrthold
Reservation, North Dakota ; June 29, 1936

Fort Holl:
Fort Hall The Shoshone-Bannock Tribes of the Fort Hall Res-

ervotion. Idoho ; Apr. 30, 1936
Grande Ronde-

Grundc Ronde The Confederoltd Tribes of theGrond Ronde Com- Moy 13. 1936
munity, Oregon

Apr. 24, 1937 1,791

Apr. 17, 1937 1.881

Aug. 22, 1936 473

^»
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