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SUMMARY OF ARGUMENT 

 In carrying out its statutory responsibility to administer Secretarial elections 

under the Indian Reorganization Act, the Department of the Interior was confronted 

with a question: How would the Three Affiliated Tribes of the Fort Berthold 

Reservation interpret a quorum provision contained in the Tribe’s constitution? The 

Tribe itself has never authoritatively interpreted that provision in any resolution or 

judicial opinion. 

 Interior concluded, based on both the text of the constitution and the Tribe’s 

historic practice, that the tribal quorum requirement mirrors the federal statutory 

requirement. That statutory requirement is further interpreted by federal regulation. 

Consequently, Interior approved the election results under that standard. The Tribe’s 

governing Business Council has subsequently filed an amicus brief confirming that 

Interior’s interpretation of the tribal constitution mirrors its own. Yet Plaintiff, a lone 

tribal member, continues to press the contrary reading adopted by the district court. 

 Under the APA’s deferential standard of review, the district court’s role was 

simply to ask whether Interior’s construction of tribal law was reasonable. Had the 

court faithfully applied that standard, it should have upheld Interior’s construction. 

Therefore, the court’s decision to vacate Interior’s decision based on an alleged 

discrepancy with the tribal constitution was error. 

If this Court reaches Plaintiff’s alternative rationale for upholding the district 

court’s decision, it should reject that rationale. Federal law does not require Interior 
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to apply a more stringent quorum. Plaintiff’s reading of the Indian Reorganization Act 

is rooted not in that statute’s text. It is merely Plaintiff’s personal policy preference 

that procedures for amending a tribal constitution be prohibitive. If such prohibitive 

procedures had prevailed, the Tribe’s electorate would have failed to effectively alter 

its governing documents at any point in the past fifty-plus years. Plaintiff’s approach, 

moreover, would deny constitutional flexibility to the hundreds of other federally 

recognized tribes subject to the Indian Reorganization Act. 

 The district court’s judgment should be reversed. 

ARGUMENT 

I. The district court applied the wrong standard of review. 

In this APA challenge to Interior’s decision to approve the results of a 2013 

Secretarial election regarding proposed amendments to the Tribe’s constitution, the 

district court had a limited role: to determine whether the agency’s construction of 

another sovereign’s law was reasonable. Although the answering brief expresses 

disagreement with that principle, it does not engage with this Court’s precedent on the 

issue. Instead, Plaintiff relies on cases holding that agency decisions applying tribal law 

are not immune from judicial review. But Interior has never asked for immunity from 

review. It asks only that the district court apply the proper standard. Because the court 

did not do so here, the decision below should be reversed. 
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A. In an APA challenge to Interior’s interpretation of 
tribal law, the reviewing court asks only whether 
Interior’s interpretation was reasonable. 

As explained in detail in Interior’s opening brief (at 21-27), Interior’s 

responsibilities to administer the federal government’s unique relationship with 

federally recognized Indian tribes sometimes require the agency to apply tribal law—

including in situations, like the one presented here, where the tribe itself has not yet 

issued an authoritative interpretation of the law in question. In that circumstance, 

Interior asks how the tribe—which is the ultimate arbiter of the meaning of tribal 

law—would likely interpret the law, drawing on the agency’s expertise in working 

with tribal governments and governing documents. See Opening Brief 22-24. 

Such agency applications of expertise are not subject to de novo review. 

Instead, under the deferential APA standard, the reviewing court asks “whether the 

agency action was reasonable and reasonably explained.” Jackson v. Mabus, 808 F.3d 

933, 936 (D.C. Cir. 2015). The Ninth Circuit has applied that standard in reviewing 

Interior’s application of tribal law. Aguayo v. Jewell, 827 F.3d 1213, 1227-28 (9th Cir. 

2016). And while this Court has not yet addressed agency application of tribal law, 

it has applied the same deferential standard in the parallel situation where a federal 

agency applies a sovereign state’s law. Detroit International Bridge Co. v. Government of 

Canada, 883 F.3d 895, 899 (D.C. Cir. 2018). A federal court’s role in that circumstance 

is not to opine on the meaning of another sovereign’s law—a subject on which federal 

courts “lack competence to rule definitively,” Arizonans for Official English v. Arizona, 
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520 U.S. 43, 48 (1997)—but merely to ask whether the agency “made a ‘clear error of 

judgment.’ ” Detroit International Bridge, 883 F.3d at 899. 

Plaintiff nevertheless asserts in one sentence that applying the same standard 

here “flatly contradicts the APA,” because that statute provides that a reviewing court 

“shall decide all relevant questions of law.” Answering Brief 29-30 (quoting 5 U.S.C. 

§ 706). But Plaintiff offers no explanation of how that position can be squared with 

Detroit International Bridge. Indeed, Plaintiff does not even cite that case. 

To the extent that Plaintiff means to suggest that a court reviewing agency 

action under the APA must always construe any pertinent laws de novo in the first 

instance rather than defer to an agency’s reasonable construction, that argument is 

flawed. It is a familiar principle in this Court that a reviewing court may appropriately 

defer to an agency’s application even of federal law that Congress has entrusted the 

agency with interpreting, notwithstanding that federal courts have the province and 

duty to say what that law is. E.g., Chevron, U.S.A., Inc. v. NRDC, Inc., 467 U.S. 837 

(1984). It would thus make little sense to demand that federal courts interpret the 

laws of other sovereigns—over which federal courts lack interpretive authority—in 

the first instance. Instead, they simply review for error the conclusion drawn by the 

agency that Congress has charged with performing federal functions that require the 

application of another sovereign’s law. As recounted above, Detroit International Bridge 

imposed no such rule regarding agency decisions applying state law. Plaintiff presents 

no reason to treat differently decisions applying tribal law. Indeed, requiring district 
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courts to directly interpret an absent sovereign’s law, rather than simply ask whether 

a federal agency reasonably construed that law, could raise the compulsory joinder 

problems to which the Tribe alludes in its amicus brief. See Amicus Brief 2-3.1 

The remainder of Plaintiff’s discussion focuses on rebutting the proposition 

that a federal agency decision applying tribal law should receive heightened deference, 

or should be immune from judicial review all together. See Answering Brief 25-29. But 

Interior has not asked for “some sort of special judicial deference.” Id. at 25. It merely 

seeks application of the standard APA principles discussed above. Likewise, Interior 

has not argued that its decision to approve the 2013 Secretarial election is immune 

from judicial review. See Opening Brief 24. 

For that reason, Harjo v. Kleppe, 420 F. Supp. 1110 (D.D.C. 1976), aff’d sub nom. 

Harjo v. Andrus, 581 F.2d 949 (1978), the decision on which Plaintiff chiefly relies, is 

not in any tension with Interior’s position. That case did not involve APA review of 

a discrete agency action interpreting an ambiguous provision of tribal law. It was, 

rather, a lawsuit seeking declaratory and injunctive relief against a federal “policy and 

                                           
1 To be clear, it is the position of the United States that the federal government is 
generally the only required and indispensable defendant in an APA-based challenge 
to federal agency action. See generally Ramah Navajo School Board, Inc. v. Babbitt, 87 F.3d 
1338, 1351 (D.C. Cir. 1996) (There is no need to join nonparties interested in seeing 
agency action upheld, when “the United States may adequately represent” the interests 
of those nonparties “as long as no conflict exists between the United States and the 
nonparty beneficiaries.”). The government is perfectly capable of representing the 
interests of nonparties when the question before the court is whether a federal agency 
behaved rationally. But if a reviewing court instead purported to declare the “true” 
meaning of tribal law, the tribe itself might have distinct expertise and equities. 
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practice” of acknowledging and dealing with one branch of a tribal government, yet 

not another. See id. at 1114. The district court concluded that the case was justiciable, 

notwithstanding the government’s arguments that the political question doctrine and 

“intra-tribal dispute” doctrine barred review. See id. at 1115-17. Interior has made no 

such arguments against review in this case. The fact that the district court in Harjo 

had jurisdiction to consider a variety of federal statutes and some tribal law in order 

to answer the question before it, see id. at 1119-42, says nothing about what standard 

of review a court must apply when conducting APA review. 

For largely the same reason, Plaintiff missteps in contending that the Ninth 

Circuit’s decision in Aguayo undermines Interior’s position. Plaintiff focuses on those 

portions of Aguayo affirming that agency action applying tribal law is not immune 

from review. Answering Brief 27-29. But what Plaintiff ignores—and what matters 

here—is what standard of review the Ninth Circuit went on to apply. That court 

did not ask how it would have interpreted the tribal law at issue, but “only whether 

[Interior’s] decision was based on a clear error of judgment”—the same standard that 

Interior asks this Court to apply here. 827 F.3d at 1227-28.2 Likewise, in Baciarelli v. 

Morton, 481 F.2d 610, 612 (9th Cir. 1973), the Ninth Circuit subjected agency action 

                                           
2 Plaintiff’s assertion (at 27-28) that Interior had “advisory” rather than “mandatory” 
responsibilities in Aguayo is beside the point: how much authority the tribal governing 
documents gave Interior over certain membership decisions was the substantive 
question of tribal law that Interior was required to interpret in that case. See 827 F.3d 
at 1221-22, 1226. The standard under which Interior’s interpretation is reviewed by a 
court is a separate question. 
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applying tribal law to judicial review; critically, the court concluded that the agency’s 

interpretation of an ambiguous provision of tribal law had to be upheld because it was 

“not arbitrary or capricious.” 

The answering brief summarizes the issue well when it states that Interior’s 

“citations are all examples of federal courts conducting their ordinary, statutory duty 

of reviewing Interior’s decisions involving tribal law.” Answering Brief 29. Just so. 

And in conducting that ordinary duty, the courts—from the Ninth Circuit in Aguayo 

to this Court in the analogous circumstances presented by Detroit International Bridge—

recognized that their role was not to interpret another sovereign’s law in the first 

instance; their role was only to ask whether the agency entrusted with applying that 

other sovereign’s law had reached a rational conclusion. The district court here had 

the same obligation. 

B. The district court erred by interpreting Article X of the 
Tribe’s constitution in its own right. 

Although the district court recited the deferential APA standard of review, J.A. 

211-12, it went on to explain that it was “obligated” to interpret Article X of the 

Tribe’s constitution in the first instance, J.A. 213. The court should have simply asked 

whether Interior’s construction of that provision was reasonable. Plaintiff nevertheless 

argues that, in essence, the court merely found that Interior’s explanation of its 

construction of the tribal constitution was unreasonable. See Answering Brief 29-31. 

Plaintiff cites various statements in the district court’s opinion characterizing 
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Interior’s analysis of Article X as “untenable,” “unavailing,” “unsupported,” and 

“counter to the purpose of the Tribe’s Constitution.” Id. But Interior acknowledged 

those statements in its opening brief (at 28) and explained that, at most, they create an 

ambiguity regarding what standard the district court meant to apply. Moreover, none 

of those statements can be squared with proper application of the appropriate APA 

standard, because all of them reflect an improper substitution of the district court’s 

judgment for the agency’s, as explained in Interior’s opening brief (at 35-44) and as 

expounded further below. 

II. Under the appropriate standard of review, Interior’s 
conclusion that Article X imposes a quorum requirement 
consistent with the federal regulations should be upheld 
as reasonable. 

Interior’s determination that the Tribe would interpret its constitutional 

quorum requirement to be consistent with the identically worded requirement of 

the Indian Reorganization Act, as that statutory requirement has been interpreted by 

federal regulations, is reasonable in light of both the constitution’s text and the Tribe’s 

historical practice. 

Article X of the Tribe’s constitution provides that the constitution may be 

amended “by a majority vote of the qualified voters” in an election in which “at least 

thirty (30) percent of those entitled to vote” participate. J.A. 330. As discussed in 

greater detail in the opening brief (at 29-34), the pertinent phrase—“those entitled 

to vote”—is not defined anywhere in the tribal constitution, but instead is borrowed 
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directly from the federal Indian Reorganization Act. 25 U.S.C. § 5127 (establishing a 

quorum for Secretarial elections of “30 per centum of those entitled to vote”). While 

federal regulations in place when the Tribe adopted Article X identified certain criteria 

for whether a person was “entitled to vote,” the Tribe’s constitution does not echo 

any of that regulatory language or otherwise reference those regulations. See Opening 

Brief 30-32; J.A. 307-19, 330. Interior accordingly determined that the constitutional 

text supports the view that Article X intended to adopt a tribal requirement that would 

parallel and evolve with the federal requirement, however that federal requirement 

came to be interpreted. J.A. 322-23. 

Recognizing the inconclusiveness of the text, however, Interior also turned to 

the available evidence regarding how the Tribe has historically treated Article X. It 

looked in particular to the seven Secretarial elections that occurred between when 

Interior reconsidered its original interpretation of the federal quorum requirement in 

1967 and the 2013 Secretarial election at issue in this case. Id. In every one of those 

elections, there was participation by at least 30% of registered voters (as Interior’s post-

1967 regulations define the phrase “those entitled to vote”) but fewer than 30% of 

voting-age members (as the agency previously interpreted the phrase). See J.A. 322-23, 

360, 372-442. Yet the Tribe voiced no objection to Interior’s approval of the results. 

J.A. 322-23. That unbroken record is “clear evidence” that the Tribe would interpret 

Article X to evolve with the federal definition of “those entitled to vote.” J.A. 323. 

And in fact, the Tribal Business Council has since represented in the amicus brief 
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filed in this appeal that its own reading is consistent with Interior’s reading. Amicus 

Brief 3-6.3 

The district court therefore erred in vacating Interior’s reasonable decision. 

Plaintiff’s arguments in defense of the decision below do not show otherwise. 

First, Plaintiff’s statement that Interior “concedes” that Article X’s drafters 

intended to impose a quorum requirement based on total adult membership, rather 

than total registered voters, Answering Brief 44, misunderstands Interior’s position. 

Interior understands Article X to parallel the federal quorum requirement and so to 

evolve with changing understandings of that federal requirement—just as some states 

have interpreted provisions of their own constitutions that mirror the United States 

constitution to evolve with changing understandings of federal standards. See generally 

Opening Brief 29-37 (analogizing to the lockstep doctrine).4 Thus, in the Secretarial 

elections held prior to 1967, Interior read Article X’s reference to “those entitled to 

                                           
3 Although the reasonableness of Interior’s application of Article X is judged on 
the record before the agency, the subsequent endorsement of the Tribal Business 
Council is a notable rebuttal to the district court’s surmise that the Tribe’s position 
“appears to either be in favor of” the plaintiff’s reading “or ambiguous.” J.A. 218. 
Crucially, under the tribal constitution, the Council has “all necessary sovereign 
authority—legislative and judicial—for the purpose of exercising jurisdiction granted 
by the people.” J.A. 246. 

4 Plaintiff’s assertion that the Tribe has “never stated any adoption of the lockstep 
doctrine,” Answering Brief 50, is irrelevant. That other sovereigns have understood 
their own constitutions to evolve with changing federal standards demonstrates that 
there is nothing unusual—let alone “staggering,” J.A. 214—about Interior’s 
conclusion that the Tribe would view Article X likewise. 
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vote” to include all voting-age members because that was what federal law was then understood 

to require. See J.A. 307-19, 320-21. But as Interior has explained, nothing in Article X’s 

text or history demonstrates that Article X intended to freeze that meaning in place 

even after Interior’s interpretation of the federal standard changed. See J.A. 322-23. 

Second, Plaintiff asserts that Interior failed to grapple with Article X’s text. 

Answering Brief 47-48. Not so. Interior’s decision on remand explained why its 

reading of Article X conforms both to the constitutional text and to the available 

historical evidence regarding how the Tribe has treated that text. J.A. 322-23; see also 

Opening Brief 29-34. Specifically, the decision quotes the language of Article X and 

proceeds to ask whether that language imposes a quorum requirement different from 

that imposed by the federal regulations in place since 1967. J.A. 322. Interior ultimately 

concluded it does not, based on both the lack of contrary textual indicators and the 

historical record. J.A. 322-23. 

Plaintiff takes issue with Interior’s reliance on the lack of text against Interior’s 

reading, rather than the affirmative presence of text in favor of Interior’s reading. See 

Answering Brief 48. But the reason why Interior must make inferences from silence 

is that the text says nothing one way or another about whether Article X’s reference 

to “those entitled to vote” tracks federal law: as discussed, the constitution does not 

define that term. Given that silence, Interior reasonably concluded that Article X—

which borrows a quorum standard from a federal statute without quoting, citing, or 

otherwise referring to the then-governing regulatory interpretation of that standard—
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supports a conclusion that Article X did not mean to crystallize that specific regulatory 

interpretation. See Opening Brief 34-39. 

Third, Plaintiff attempts to show that Article X’s text is susceptible to only one 

plain meaning—and that Interior’s reading conflicts with that meaning. Answering 

Brief 45-47. That attempt fails: Plaintiff argues that “those entitled to vote” necessarily 

refers to all “voting-age adults” rather than to the smaller class of duly registered 

voters. The most obvious hurdle to this argument is the previously discussed absence 

of any definition of that phrase. Plaintiff tries to overcome that hurdle by contending 

that the phrase’s meaning becomes clear when read in context —specifically, when 

compared against the constitution’s use of the phrase “qualified voters” and “eligible” 

voters elsewhere in the statute. Id. But while Interior does not deny that words should 

be read in context, the context here is not to Plaintiff’s favor. 

Turning first to “qualified voters,” Article X provides that the tribal constitution 

“may be amended by a majority of the qualified voters of the tribes voting at an election 

called for that purpose by the Secretary of the Interior, provided that at least thirty (30) 

percent of those entitled to vote shall vote in such election.” J.A. 249 (emphases added). 

Article X later provides that Interior shall call an election on a proposed amendment 

“upon presentation of a petition signed by one third (1/3) of the qualified voters.” Id. 

As the answering brief observes (at 46-47), in matters not before this Court, 

the Tribe and Interior have treated Article X’s latter reference to “qualified voters” as 

including all voting-age tribal members, regardless of whether they have duly registered 
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to vote in a particular election. See J.A. 137. From that premise, Plaintiff concludes 

that the distinct phrase “those entitled to vote” must be given the same meaning. 

Answering Brief 47. But well-established canons of statutory construction show that 

it is at least as plausible—if not more so—that Article X intends the two phrases to 

have two different meanings, especially given that the article uses the two different 

phrases within a single sentence. See, e.g., Mohamad v. Palestinian Authority, 566 U.S. 449, 

456 (2012) (“We generally seek to respect Congress’ decision to use different terms to 

describe different categories of people or things.”). If Article X intended to use the 

terms “interchangeably,” Answering Brief 47, it could have clearly signaled that intent 

by stating that the constitution may be amended by a majority vote of “qualified voters” 

provided that at least 30% of those qualified voters actually participate. But it did not. 

Moreover, there is a sound reason to conclude that not all “qualified voters” who 

are eligible to sign a petition are necessarily “entitled to vote” in a particular Secretarial 

election. As Plaintiff recognizes, registering to vote in an election is not a prerequisite 

to participating in the petition process. See Answering Brief 46. By contrast, every 

Secretarial election is preceded by notice and an opportunity to register to vote on a 

proposed amendment, and registration is a prerequisite for casting a vote. See J.A. 292 

(formerly codified at 25 C.F.R. § 81.14). Thus, it is reasonable to conclude that a person 

who has not registered is not “entitled to vote” in that election. See infra pp. 18-21.5 

                                           
5 Plaintiff argues that it is “absurd’ to require a petition to obtain signatures from one-
third of all tribal members in order for a Secretarial election to be called, but for a 

USCA Case #20-5160      Document #1878232            Filed: 01/04/2021      Page 18 of 31



 

14 

Turning to the tribal constitution’s references to those “eligible to vote,” 

Article IV provides that “[a]ny member of the [Tribe], who is eighteen (18) years of 

age and over, shall be eligible to vote at any tribal election.” J.A. 243. Again, Plaintiff 

argues that the same meaning must be imputed to the distinct phrase “those entitled 

to vote.” Answering Brief 47. But as a pure matter of textual interpretation, a person 

may be “eligible” to undertake some activity and yet still have to take certain steps or 

meet certain conditions before he or she actually has a right (i.e., is entitled) to take 

that action. E.g., 7 U.S.C. § 3221(d)(1) (“The Secretary shall ascertain whether each 

eligible institution is entitled to receive its share of the annual appropriation”); 

38 U.S.C. § 3542(a) (“While the eligible person is enrolled in and pursuing a full-time 

course of special restorative training, the eligible person shall be entitled to receive a 

special training allowance”). In any event, the Tribal Business Council’s amicus brief 

explains that the Tribe itself interprets the phrase “eligible voters” used elsewhere in 

the tribal constitution to refer to registered voters only. Amicus Brief 4-5. 

In short, Plaintiff’s effort to parse the text does not demonstrate that Interior’s 

construction of “those entitled to vote” is unreasonable. 

Fourth, Plaintiff has not shown that Interior’s consideration of the historical 

record was arbitrary and capricious. Interior consulted the record for insight into how 

                                           
proposed amendment to pass so long as 30% of the smaller class of registered voters 
participate. Answering Brief 47. To the contrary, requiring a larger number of petition 
signatories before a Secretarial election is called may provide a bulwark for Plaintiff’s 
view that amending a tribal constitution should not be too easy. 
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the Tribe has understood its quorum requirement to work in practice, and concluded 

that its conduct in all seven Secretarial elections conducted between 1967 and 2013 

provides “clear evidence” that the Tribe understands its requirement to parallel and 

evolve with the federal standard. J.A. 323. Interior was permitted to be solicitous 

to that practical interpretation of the quorum requirement, even though the Tribe has 

(admittedly) never formally interpreted the provision. Contra Answering Brief 48-49; cf. 

Minnesota v. Mille Lacs Band of Chippewa Indians, 526 U.S. 172, 196 (1999) (recognizing 

that a tribe’s “practical construction” can be used to interpret treaty terms). 

Moreover, the Tribe’s pattern of conduct does not consist merely of “failures 

to successfully defy Interior,” as Plaintiff alleges. Answering Brief 3. To the contrary, 

and as explained in the opening brief, federal regulations provided for representatives 

of the Tribe to serve on the board administering each Secretarial election held between 

1967 and 2013. J.A. 290 (formerly codified at 25 C.F.R. § 81.8(a)). Those boards 

affirmatively signed off on certification of each election’s results. J.A. 233, 236, 378-

79, 386, 392, 396, 399, 403, 406, 412-14, 420, 423, 433, 436, 441. After each election, 

Interior notified the Tribe of how many people participated in the election, how many 

votes were cast in favor of the proposed amendment, and whether the proposed 

amendment was approved. See id.; see also J.A. 295 (formerly codified at 25 C.F.R. 

§ 81.23). And although in each election the number of votes cast was less than 30% 

of the total voting-age population of the Tribe, there is no evidence that the Tribe 

ever objected to approval. See J.A. 322-23. 

USCA Case #20-5160      Document #1878232            Filed: 01/04/2021      Page 20 of 31



 

16 

Like the district court, Plaintiff seizes on two tribal resolutions following the 

2008 and 2013 Secretarial elections as evidence of the Tribe’s disagreement with 

Interior’s interpretation. But as previously discussed, those two resolutions do not 

actually evidence disagreement and in fact support Interior’s reading. See Opening 

Brief 41-42. In both cases, the resolution requested that a second, do-over Secretarial 

election be conducted due to low turnout, without disputing that turnout at the 

original election was sufficient to meet the constitutional requirement. J.A. 22, 374-76. 

In both cases, the resolution contained no suggestion that the do-over election should 

be conducted using a different quorum standard. Id. To the contrary, as the answering 

brief recognizes (at 11-12), when Interior conducted a second Secretarial election 

following the 2008 resolution, the Tribe did not seek further relief—notwithstanding 

that the subsequent election used the same quorum standard as used in 2008. See J.A. 

360. 

For these reasons, Interior reasonably applied Article X when it approved the 

results of the 2013 Secretarial election. This Court should reverse the district court’s 

decision to nevertheless vacate Interior’s decision based on an asserted conflict with 

tribal law. 

III. Interior’s decision to approve the 2013 election results is 
consistent with federal law. 

Plaintiff offers one final, alternate rationale for affirming the district court’s 

flawed decision: that Interior’s use of a registered-voter-based quorum requirement 
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violated federal law, as well as tribal law. Answering Brief 31-44. The district court 

declined to reach that claim below, resting its decision solely on its analysis of the 

tribal constitution. J.A. 219. To the extent that this Court chooses to reach that as-

applied challenge in the first instance, it should reject that challenge.6 

Plaintiff concedes that Chevron provides the appropriate framework for reviewing 

Interior’s interpretation of the Indian Reorganization Act. Answering Brief 33. Under 

Chevron’s well-established two-part framework, the reviewing court asks first “whether 

Congress has directly spoken to the precise question at issue.” 467 U.S. at 842. If 

Congress has not, “the court does not simply impose its own construction on the 

statute”; rather, the court asks “whether the agency’s answer is based on a permissible 

construction of the statute.” Id. at 843. Interior’s interpretation here of the Indian 

Reorganization Act’s quorum requirement—which the agency has consistently applied 

for more than fifty years—should be upheld because it is a reasonable construction of 

an ambiguous statutory term. Plaintiff’s arguments to the contrary are rooted not in 

the statute itself but in personal policy preferences. 

                                           
6 Although Plaintiff refers to a facial challenge to Interior’s regulatory interpretation 
in addition to that as-applied challenge, the time for a facial challenge to Interior’s 
decades-old regulatory interpretation is long past. See 28 U.S.C. § 2401(a); J.A. 194-99. 
This Court should likewise not reach Plaintiff’s argument, see Answering Brief 43-44, 
that Interior may not apply a tribal constitutional quorum requirement that is less 
stringent than federal law. That argument is not presented because Interior here 
interpreted the tribal requirement to mirror federal law. 
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A. The Indian Reorganization Act is ambiguous regarding 
whether “those entitled to vote” includes all voting-age 
tribal members, or only those who have duly registered. 

When it was originally enacted in 1934, the Indian Reorganization Act provided 

that amendments to tribal constitutions would “become effective when ratified by a 

majority vote of the adult members of the tribe”—without any reference to whether 

a particular participation quorum was required. Ch. 576, § 16, 48 Stat. 984, 987. One 

year later, Congress amended the statute. Act of June 15, 1935, ch. 20, § 1, 49 Stat. 

378. The amended version, which remains in force today, provides that— 

the vote of a majority of those actually voting shall be necessary and 
sufficient to effectuate [the amendment]: Provided, however, That in each 
instance the total vote cast shall not be less than 30 per centum of those 
entitled to vote. 

25 U.S.C. § 5127 (emphasis in original). 

 In Chevron’s parlance, the precise question at issue is whether the statute’s 

reference to “those entitled to vote” includes (1) all voting-age members of a tribe or 

rather (2) only the group of people who have duly registered to vote in the election. 

Nothing in the statute’s text squarely answers this question. The statute nowhere 

defines the phrase “those entitled to vote.” See id.; see also id. § 5129 (“Definitions”). 

Nor does the phrase appear in other provisions dealing with various types of elections 

conducted under the statute. See id. §§ 5123, 5124, 5125. 

In the absence of a statutory definition, this Court will turn to the ordinary 

meaning of the words. E.g., Schindler Elevator Corp. v. United States ex rel. Kirk, 563 U.S. 
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401, 407 (2011). But here the ordinary meaning of the word “entitled”—“having 

a right to certain benefits or privileges,” Merriam-Webster Online Dictionary, 

https://www.merriam-webster.com/dictionary/entitled —is likewise inconclusive. 

True, an adult member of a tribe can be said to have a ‘right’ to vote in a Secretarial 

election. But at the same time, such a member may only exercise that right if he or she 

has first registered to participate in the election. See J.A. 292 (formerly codified at 25 

C.F.R. § 81.14). The plain text of the provision is therefore ambiguous. 

The signs that can be gleaned from the broader statutory history and context 

tend to support Interior’s long-held view. Specifically, the group of people “entitled to 

vote” does not automatically include every voting-age member; it includes only those 

voting-age members who have taken the prerequisite administrative steps. As discussed, 

the provision as originally enacted referred to “a majority vote of the adult members” 

of the tribe. 48 Stat. at 987. Had Congress intended the quorum requirement to be 

keyed to total voting-age members, it could have used that same phrase—“adult 

members”—when it added the quorum provision. But it did not. Elsewhere in the 

statute, moreover, Congress has been explicit when it means to specify the “adult 

members” of the tribe. E.g., 25 U.S.C. § 5123(a)(1) (a tribal constitution shall become 

effective when “ratified by a majority vote of the adult members of the tribe”). Yet 

Congress chose a different phrase in the provision at issue here. Courts “generally 

seek to respect” Congress’ decision to use different words to refer to different groups. 

Mohamad, 566 U.S. at 456. 
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Despite the foregoing, Plaintiff maintains that the statute unambiguously 

requires a quorum of 30% a tribe’s total adult membership. Answering Brief 33-36. 

The statutory text cited by Plaintiff for support is the statute’s use of the mandatory 

“shall” before describing the quorum requirement. Id. at 36. But the question 

presented is not whether the quorum requirement is mandatory; the question is what 

the quorum requirement means. Plaintiff presents no statutory text or history to show 

that that provision’s reference to “those entitled to vote” necessarily refers to all adult 

members, rather than to all duly registered members. Plaintiff’s say-so is insufficient 

to eliminate the patent ambiguity in the statute’s text. 

B. Interior’s long-standing interpretation of “those entitled to 
vote” is reasonable. 

For more than fifty years, Interior has interpreted the statutory phrase “those 

entitled to vote” to refer to the voting-age members of a tribe who have duly registered 

to vote in a Secretarial election. See generally J.A. 320-22. The reasonableness of that 

interpretation is demonstrated by the thoughtful path by which Interior reached it, as 

well as its consistency with the statutory text and purpose. Plaintiff’s mere disagreement 

with the wisdom of Interior’s approach does not prove that approach unreasonable. 

To begin, prior to the 1967 revisions to the regulations, Interior understood 

“those entitled to vote” to refer to all adult members of a tribe. See J.A. 307-12. At 

that time, federal law did not impose any voter registration requirement on Secretarial 

elections, meaning that of-age members were, in practice, “entitled” to cast a ballot 
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without needing to take any further administrative step. See 32 Fed. Reg. 3061, 3061 

(Feb. 18, 1967). 

As discussed in the opening brief (at 5-6), the federal mandate that 30% of a 

tribe’s total adult membership—including individuals living off the reservation—

participate in Secretarial elections proved to be a barrier to the ability of tribes to 

make changes to their own governing documents and thereby to effectively govern 

themselves. Interior responded by reconsidering its regulations interpreting the Indian 

Reorganization Act, as agencies are empowered to do. See generally FCC v. Fox Television 

Stations, Inc., 556 U.S. 502, 514-15 (2009). After providing notice and opportunity for 

comment, 32 Fed. Reg. at 3061, Interior published new regulations in 1967, 32 Fed. 

Reg. 11,777 (Aug. 16, 1967). The regulations added an express registration requirement 

for participation in Secretarial elections and provided that to be “entitled” to vote, an 

individual must both be a voting-age member of the tribe and have “duly registered” 

to participate in the election. Id. at 11,778. Interior has consistently applied that 

interpretation since 1967. J.A. 322-23; 25 C.F.R. §§ 81.29, 81.39.7 

That long-held interpretation is consistent with the statutory text, for the 

reasons discussed above (pp. 18-19). Interior’s interpretation also advances the Indian 

Reorganization Act’s purpose of fostering tribal self-government. As the Supreme 

                                           
7 Plaintiff does not dispute that Interior’s role in administering Secretarial elections 
empowers it to impose a voter-registration requirement—a commonplace feature of 
local, state, and federal elections. 

USCA Case #20-5160      Document #1878232            Filed: 01/04/2021      Page 26 of 31



 

22 

Court has explained, the “intent and purpose of the Reorganization Act was ‘to 

rehabilitate the Indian’s economic life and to give him a chance to develop the 

initiative destroyed by a century of oppression and paternalism.’ ” Mescalero Apache 

Tribe v. Jones, 411 U.S. 145, 152 (1973). The Act did so by seeking “to give the Indians 

the control of their own affairs.” Id. Interior’s 1967 reconsideration of its regulatory 

interpretation advances that legislative goal, by moving away from a reading of the 

statute that had become a federally imposed barrier on tribes’ ability to make changes 

to their own constitutions. 

Plaintiff’s case against Interior’s long-standing federal regulation hinges on 

his view that the goal of tribal self-government is better advanced in a different way: 

specifically, by prohibiting tribes from altering their constitutions unless 30% of the 

entire adult population votes. See Answering Brief 37-42. But while the majoritarian 

principle that Plaintiff invokes is not insubstantial, neither is the concern that federal 

law not impose a quorum requirement that ossifies the development of tribal 

constitutions. Interior’s interpretation reasonably balances those competing interests. 

On one side of the balance, Plaintiff’s preferred reading would make amending 

tribal constitutions more than “difficult,” as Plaintiff asserts is healthy. Answering 

Brief 42. Using the Three Affiliated Tribes as an example, no Secretarial election that 

the Tribe has held since 1967 would have cleared a quorum requirement based on 

30% of total adult population. J.A. 323, 360. In other words, the Tribe’s electorate 

would have failed to effectively alter its governing documents at any point in the past 

USCA Case #20-5160      Document #1878232            Filed: 01/04/2021      Page 27 of 31



 

23 

fifty-plus years, despite the convening of more than a half-dozen Secretarial elections 

that, under the Tribe’s own constitution, occur after a supermajority of the Tribe’s 

duly elected Business Council or one-third of the Tribe’s qualified voters so request. 

See J.A. 249. By contrast, and despite Plaintiff’s insistence that amending a 

constitution must necessarily be difficult, some states have amended their own 

constitutions up to ten times in the same period. See Mila Versteeg & Emily Zackin, 

American Constitutional Exceptionalism Revisited, 8 U. Chi. L. Rev. 1641, 1669-77 (2014) 

(reporting that states amend their constitutions “roughly every three years” on 

average). Plaintiff’s approach would deny similar flexibility not only to his own tribe 

but also to the hundreds of other federally recognized tribes subject to the Indian 

Reorganization Act. 

On the other side of the balance, imposing a quorum requirement based 

on total adult population is not, as Plaintiff suggests, a prerequisite for preserving 

democratic values. Many kinds of democratic elections occur without any population-

wide quorum requirements. And there is nothing inherently anti-democratic about 

giving effect to the results of a majority-vote election in which only a portion of the 

eligible population chose to participate. All tribal members receive notice in advance 

of Secretarial elections. See J.A. 292 (formerly codified at 25 C.F.R. § 81.14). The 

remedy for Plaintiff’s concern that constitutional amendments are being passed that 

may not reflect the will of all members is to persuade those members to vote. 
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Contrary to Plaintiff’s suggestion, Answering Brief 39-41, nothing in the Indian 

Reorganization Act required Interior to strike a different balance. For the reasons 

discussed above, that Congress chose to refer explicitly to “adult members” in some 

provisions of the statute only highlights that it did not do so in the provision at issue 

here. Plaintiff’s citation to California Valley Miwok Tribe v. United States, 515 F.3d 1262 

(D.C. Cir. 2008) is also inapposite. That decision upheld Interior’s refusal to approve a 

constitution championed by a leader chosen by a “tiny minority” of a tribe’s population, 

where only that leader and her followers “had a hand” in adopting the constitution, 

and the leader did not even “attempt to involve the entire tribe,” let alone put the 

constitution to a tribe-wide vote. Id. at 1265-67. In Secretarial elections, by contrast, 

all adult tribal members receive notice and an opportunity to participate; it is each 

individual’s choice whether he or she will do so. See supra p. 23. 

Finally, Plaintiff’s invocation of the interpretive canon that ambiguities in laws 

passed to benefit Indian tribes must be interpreted in the tribes’ favor is unavailing. 

That canon “has no application” where “the contesting parties are an Indian tribe” 

and individual members. Northern Cheyenne Tribe v. Hollowbreast, 425 U.S. 649, 655 n.7 

(1976). Here, the Tribe and the member Plaintiff have taken opposing views on how 

the statute should be interpreted. As discussed, moreover, the contest here is not 

between one interpretation that will harm tribes and one that will help them; it is 

between Interior’s reasonable attempt to read the Indian Reorganization Act in a way 

that promotes tribal self-governance and one individual’s dissenting view. That lone 
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dissent is not grounds for overturning Interior’s reasonable statutory interpretation, 

just as it is not grounds for reversing Interior’s reasonable application of tribal law. 

CONCLUSION 

 For the reasons stated above and in Interior’s opening brief, the judgment of 

the district court should be reversed. 
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