
UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH DAKOTA

CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

v.

DAVID HUMP, and KAREN HUMP,
Individually, and d/b/a BEAR COAT 
BISON, f/k/a Bear Coat Bison LLC,

Defendants.

3:19-CV03020-RAL

UNITED STATES’ REPLY IN 
SUPPORT OF ITS MOTION

FOR SUMMARY JUDGMENT
AND DECREE OF SALE 

INTRODUCTION

The United States files this Reply in response to Defendants’ Response to 

Plaintiff’s Motion for Summary Judgment.  Docket (DE) 15.   

ARGUMENT AND AUTHORITIES

A.  SUMMARY JUDGMENT

To defeat a motion for summary judgment, the opposing party must 

substantiate its allegations with probative evidence that would allow a finding 

in its favor.  Fed. R. Civ. P. 56(e); Moody v. St. Charles County, 23 F.3d 1410 

(8th Cir. 1994).  Defendants have failed to do so.  

Defendants cannot dispute the essential material facts in this litigation. 

They admit they executed and delivered a $1 million note and mortgage to the 

United States.  DE 3, ¶ 14; DE 15, ¶¶ 11-12.  They present no evidence that 

the debt has been paid in full.  Although they “object” to a number of the 
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United States’ Material Facts as set forth in its Statement of Undisputed 

Material Facts, DE 7, their objections consist almost entirely of misstatements, 

opinions, and conclusions of law, rather than material facts with appropriate 

citations to the record, as required by D.S.D. LR. 56.1(B).  The effect is that all 

material facts set forth in the United States’ Statement may be deemed 

admitted.  LR 56.1(D).  

David Hump also files a self-serving affidavit stating his subjective views 

that fails to present sufficient probative evidence supporting any genuine issue 

of disputed material fact. See Conolly v. Clark, 457 F.3d 872, 876 (8th 

Cir.2006) (a motion for summary judgment is not defeated by self-serving 

affidavits).  Mere disagreement or the bald assertion that a genuine issue of 

material fact exists does not preclude summary judgment. Famous Brands, Inc. 

v. David Sherman Corp., 814 F.2d 517, 522 (8th Cir. 1987).  If the evidence is 

merely colorable, or is not significantly probative, summary judgment may be 

granted.  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249, (1986).  

B. THE UNITED STATES HAS ESTABLISHED A VALID DEBT

Defendants clearly fail to disprove the United States prima facie evidence 

of a valid debt.  The objective evidence is the 2008 note, mortgage, and 

subsequent correspondence attempting to collect the debt.  The cancellation of 

a promissory note requires a voluntary and intentional act to extinguish the 

obligation or a separate agreement to modify, supplement or nullify an 

instrument to pay.  Only the Secretary of the Interior, the authorized 
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government official, may cancel this debt.  25 U.S.C. § 1491.  Defendants’ 

subjective statements expounding on their interpretation of correspondence or 

beliefs are immaterial to the question of whether the United States intended to 

cancel the $1 million note.  

Defendants assert that they are not in default because they “believe” the 

entire debt has been cancelled.  As outlined in its opening brief, the United 

States contends that their reliance on the IRS Form 1099s is misplaced.  First, 

the cancelled debt clearly makes reference to three notes, totaling $450,642.69, 

for which Defendants were jointly liable, not the multiple totaling $901,286, 

that Defendants suggest has been cancelled.  DE 8-2.  The documentation 

regarding the three notes, makes no mention of the Defendants' 2008 $1 

million Promissory Note and mortgage which replaced the original three loans 

assigned by Bank, a restructure forced upon the United States.  The Secretary 

of the Interior merely cancelled the uncollectable portion of the three Bank 

notes assigned to the United States.  DE 8, ¶ 13.  Defendants do not, because 

they cannot, show that the IRS Form 1099s were an intentional decision to 

cancel, nullify or satisfy the entire debt.

The Defendants’ reliance on the Redhouse email, DE 15, ¶ 21, is also 

misplaced.  While Redhouse may have rescheduled the note using the 

$874,250 principal balance, a strictly bookkeeping procedure, it does not 

translate into a cancellation of the $1 million note.  Indeed, the email 
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references the outstanding $1 million note, and highlights an accounting 

practice that amounts to a ledger book reclassification for interest calculation.  

Defendants clearly received the benefit of a debt rescheduling and partial 

cancellation because of their cram-down bankruptcy reorganization.  

Defendants point to no probative evidence that the 2008 note, the rescheduled 

amount, has been cancelled.  

Defendants “object” to the figures set forth in the United States 

Statement of Undisputed Material Facts, DE 7, including the original balance 

of the Bank’s debt, the 2008 promissory note’s principal balance, and the 

interest calculation.  DE 15, ¶¶ 8, 11, 20, 21.  However, the documents speak 

for themselves. DE1-1.  Moreover, Defendants used these same figures in their 

2007 confirmed cram-down bankruptcy restructure.1  In Re: David Hump and 

Karen Hump, South Dakota Bankr. No. 05-30175, DE 156.  Their own plan 

states, in part, that the BIA’s “allowed claim is $1,411,362.45.  Further, “The 

debtors shall pay BIA $1,000,000 . . . by paying interest at six percent (6%) per 

annum on $874,250” and “An additional balloon payment of $125,750, shall 

be made on September 1, 2034.”  DE 17-1.  They offer no persuasive reason 

to avoid the express terms they themselves set forth.  

1 In a cram-down scenario, a Chapter 12 plan must provide that the secured 
creditor retain its liens and receive the present value of its secured claim within 
the life of the plan.   11 U.S.C. § 1225(5).  A formulaic approach is used to 
determine the cram-down interest rate.  See, Till v. SCS Credit Corp., 541 U.S. 
465 (2004).
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C.  UNITED STATES IS ENTITLED TO FORECLOSE 

Defendants object to the sale of the real estate because it may be 

purchased by a non-tribal member or sold without providing them rights of 

redemption.  DE 16, ¶¶ 29.  They cite no legal authority and case law dictates 

that failure to cite authority waives an argument. E.g. Chem-Age Indus., Inc. v. 

Glover, 652 N.W.2d 756, 767 (S.D. 2002).  

Defendants understand that the mortgage, which was properly approved 

by the Secretary of the Interior, “shall be subject to foreclosure or sale 

pursuant to the terms of the mortgage.”  DE 15, p. 14 [¶ 26-18].  Moreover, 

the mortgage expressly provides that Defendants “hereby relinquish their rights 

of homestead.”  DE 1-4.  Where Debtors voluntarily created an encumbrance 

on their homestead property, such as here where they waive the right to claim 

a homestead exemption, the creditor is entitled to have the property sold to 

satisfy the mortgage. In re Kelley, 7 B.R. 384, 388 (Bankr. D.S.D. 1980).  

Defendants point to no evidence that the mortgage has been released.  

Because Defendants waived their homestead exemption in the mortgage, they 

may not claim a homestead exemption.  Thus, the mortgage should be 

enforced as a matter of law and the property sold.  For these reasons, and 

those stated in the United States’ opening brief, no state redemption law 

should be applied here.  
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Even if they had not waived the homestead exemption, the United States 

has established that the value exceeds $60,000, thus the homestead may be 

sold to satisfy the debt.2  

Defendants do not appear to understand that the United States seeks to 

foreclose and sell only 12 parcels listed on the 2008 mortgage, with estimated 

value believed to be sufficient to satisfy the debt.  DE 15, ¶ 15. Contrary to 

Defendants’ assertions, the United States does not seek to foreclose on 320 

acres owned by someone else.  DE 15, ¶ 15.  At this time, the United States 

does not seek to foreclose on two tracts itemized on the mortgage.  See, DE 1, 

fnt 3.  The United States does not seek to foreclose on Tract 1882A (159.6 

acres) because its title has been complicated by Defendants’ sale/transfer to 

the Cheyenne River Sioux Tribe on May 29, 2009, even though it was already 

mortgaged to the United States in 2008.3 DE 1-4.  As for Tract 5072, the 

United States seeks to foreclose only on the 80 acres owned in trust for the 

2 Once the creditor establishes that the value of a homestead exceeds the 
protected exemption amount, it may seek recovery of the excess to pay its 
claim. In re Hughes, 244 B.R. 805, 811 (Bankr. D.S.D. 1999).  Under the 
South Dakota homestead exemption, a maximum of $60,000 may be claimed 
by the owner as exempt property for a period of one year.  SDCL 43-45-3.  
Some courts describe the exemption as an equitable lien that will be satisfied 
from sale proceeds.

3 Nothing prohibits the United States from seeking to amend its claim to 
provide for the foreclosure of Tract 1882A, but it appears to be unnecessary 
due to the estimated value of the tracts sought to be liquidated.
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benefit of Mr. Hump, (Wl/2 SEl/4 Sec 7, T9N, R18E), not the entire acreage 

described in the mortgage.  DE 1, p. 8.

Defendants have benefited greatly by building their ranch for a number 

of years without making payments on the $1 million note.  Defendants state 

that they operate a ranch where they have buffalo, cattle, and built a 

“productive livestock” ranch.  DE 16, ¶ 3-4.  In 2005, they valued their 

interests in real estate (including undivided/fractional interests) at $460,000.  

In Re: David Hump and Karen Hump, South Dakota Bankr. No. 05-30175, DE 

1.  In 2007, they valued the collateral at $874,250.  DE 17-1. The twelve 

tracts which the United States seeks to foreclose, consisting of about 1,493 

acres, were recently valued at $1,281,000.  DE 9.  An additional 197.5 acres, 

plus other assets (livestock, equipment and a game lodge) appear to be 

unencumbered.  Based on the value of their real estate interests and other 

assets, Defendants could conceivably refinance this debt at currently favorable 

interest rates.4  If they chose to pay the United States the amount owed, 

Defendants could retain the collateral and would not need to redeem.  In that 

event, the United States would receive an amount equal to what it could realize 

by foreclosure and sale of the collateral in a commercially reasonable manner.  

D. OTHER ALLEGED OBSTACLES LACK MERIT 

4 “Another Record Low Mortgage Rate Just Caused Demand to Jump for Both 
Refinances and Home Purchases” (CNBC – November 25, 2020) available at 
https://www.cnbc.com/2020/11/25/another-record-low-mortgage-rate-just-
caused-mortgage-demand-to-jump-.html (last visited November 30, 2020).
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Defendants’ other claimed obstacles to foreclosure: 1) that jurisdiction 

lies in the CRST Tribal Court; 2) Plaintiff has a “conflict of interest;” and 3) 

Plaintiff has failed to mediate as required by SDCL 54-13-10, lack merit or 

appear to have been abandoned.5  DE 15.  

CONCLUSION

In sum, the Defendants’ disagreement and unsupported assertion of 

disputed material fact does not preclude summary judgment in this case.  

Accordingly, the United States requests that the Court enter summary 

judgment against the Defendants, joint and several, in the amount certain of 

$1,211,782.16, which is the principal and interest due on the defaulted note.  

SUMF 20.  The United States also requests a decree of sale as to the 

mortgaged real property.  DE 1.  

5 Issues that are not clearly designated in the brief are normally deemed 
abandoned. A passing reference to an issue in a brief is not enough, and the 
failure to make arguments and cite authorities in support of an issue waives it. 
See Singh v. U.S. Att'y Gen., 561 F.3d 1275, 1278 (11th Cir. 2009) (per curiam) 
(“[S]imply stating that an issue exists, without further argument or discussion, 
constitutes abandonment of that issue and precludes our considering the issue 
on appeal.”). 
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Dated this 4th day of December, 2020.

RONALD A. PARSONS, JR.
United States Attorney

/s/ Cheryl Schrempp DuPris
Cheryl Schrempp DuPris
Assistant United States Attorney
P.O. Box 7240
Pierre, SD 57501
(605) 945-4553
Fax: 605.223.8305
Cheryl.Dupris@usdoj.gov     
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