
IN THE UNITED STATES DISTRICT COURT  
FOR THE NORTHERN DISTRICT OF OKLAHOMA 

 
FARRON ROBERT DEERLEADER, ) 
      ) 
  Petitioner,   ) 
      ) 
v.      ) Case No. 20-CV-172-JED-CDL 
      ) 
SCOTT CROW, Director,   ) 
      ) 
  Respondent.   ) 
 

LIMITED RESPONSE 

 COMES NOW Respondent, by and through the Attorney General of the State of 

Oklahoma, Mike Hunter, and responds to this Court’s December 14, 2020, Opinion and Order 

directing a limited response. Opinion and Order, Doc. 15, p. 1.1 Respondent agrees that in light 

of this Court’s Opinion and Order, rejecting Respondent’s position that re-exhaustion was 

necessary, and the Supreme Court’s decisions in Sharp v. Murphy, 140 S. Ct. 2412 (2020) 

(“Murphy II”) (affirming the grant of habeas relief in Murphy v. Royal, 875 F.3d 896 (10th Cir. 

2017) (“Murphy I”)), and McGirt v. Oklahoma, 140 S. Ct. 2452 (2020), Petitioner is entitled to 

federal habeas corpus relief on his jurisdictional claim. 

1. On April 27, 2020, Farron Robert Deerleader, hereafter Petitioner, filed a Petition for 

Writ of Habeas Corpus, Doc. 1, pursuant to 28 U.S.C. § 2254, arguing, in Ground Four of 

his Petition, that the State of Oklahoma lacked jurisdiction to prosecute him in Creek 

County District Court Case No. CF-2016-319 because he is an Indian and committed his 

crimes in Indian Country within the meaning of federal law. Doc. 1,  p. 21.  

                                                 
1 Citations to previous filings in this case will refer to this Court’s ECF pagination. 
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2. On August 24, 2020, Respondent filed a Motion to Stay Habeas Proceedings, in which 

Respondent asserted it was necessary for Petitioner to re-exhaust Ground Four in state 

court in light of the intervening decision in McGirt, which issued after the state court 

decision in this case. Doc. 11. 

3. On December 14, 2020, this Court issued an Opinion and Order denying Respondent’s 

Motion to Stay, holding that re-exhaustion was not necessary, and ordering Respondent 

to file a limited response within twenty-one days as to why Petitioner should not be 

granted relief on Ground Four of his petition. Doc. 15, pp. 12–13.  

4. The Petition is timely. 

5. As shown in the Procedural History, Respondent has attached all the relevant documents 

needed for this Court to evaluate Ground Four of the Petition.  

A. Procedural History 

On March 22, 2017, a jury of his peers found Petitioner guilty of the crimes of Second 

Degree Burglary After Former Conviction of Two or More Felonies, in violation of Okla. Stat. 

tit. 21, § 1435 (Count 1), and Larceny of an Automobile After Former Conviction of Two or 

More Felonies, in violation of Okla. Stat. tit. 21, § 991f (Count 2), after a trial in Creek County 

District Court Case No. CF-2016-319, before the Honorable Douglas W. Golden, District Judge, 

at which Petitioner was represented by counsel. Exhibit 1, Judgment and Sentence, p. 1. The jury 

recommended a sentence of forty-five years on each count, and the state district court sentenced 

Petitioner according to the jury’s recommendation and ran the counts consecutively. Id.  

On direct appeal, in Oklahoma Court of Criminal Appeals (OCCA) Case No. F-2017-

563, Petitioner raised three propositions of error: (1) the state presented insufficient evidence to 

convict him of Second Degree Burglary beyond a reasonable doubt; (2) the state presented 

insufficient evidence to convict him of Larceny of an Automobile beyond a reasonable doubt; 
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and (3) the sentences were excessive under the facts and circumstances of his case. Exhibit 2, 

OCCA Direct Appeal Opinion, p. 2. The OCCA affirmed Petitioner’s convictions and sentences 

on August 16, 2018. Id., p. 1. In Propositions 1 & 2, the OCCA found that the evidence was 

sufficient to sustain the convictions on both counts. Id., p. 2 In Proposition 3, the OCCA found 

that the sentences were not excessive. Id., pp. 2–3. 

On July 2, 2019, Petitioner filed an application for post-conviction relief in Creek County 

District Court. The state district court denied that application on November 18, 2019. Petitioner 

appealed the state district court’s denial of post-conviction relief to the OCCA, Petitioner argued 

(1) that the evidence against him was insufficient, (2) trial counsel was ineffective, (3) appellate 

counsel was ineffective, and (4) the state lacked jurisdiction over him because he is an Indian 

who committed his crime in Indian Country. Exhibit 3, OCCA PC Opinion, pp. 2–4. On March 

17, 2020, the OCCA rejected Petitioner’s appeal. The OCCA procedurally barred his sufficiency 

of the evidence and ineffective assistance of trial counsel claims because they were or could have 

been raised on direct appeal. Id., pp. 2–3. Next, the OCCA found that Petitioner had failed to 

prove either that appellate counsel’s performance was constitutionally deficient or that counsel’s 

performance prejudiced Petitioner. Id., p. 3. Finally, the OCCA found that Petitioner had 

presented no controlling authority which established that the state district court lacked 

jurisdiction over him. Id., pp. 3–4.  

On April 27, 2020, Petitioner filed the instant Petition for a Writ of Habeas Corpus. Doc. 

1, p. 1. In this Petition, Petitioner asserts six grounds for relief: (1) the evidence was not 

sufficient to convict him of second degree burglary; (2) the evidence was not sufficient to 

convict him of larceny of an automobile; (3) his sentences are excessive and should be modified; 

(4) the state lacks jurisdiction to prosecute him for his crimes because he is an Indian who 
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committed his crimes in Indian Country; (5) he received ineffective assistance of trial counsel; 

and (6) he received ineffective assistance of appellate counsel. 

B. Argument and Authority 

Petitioner argues that he is an Indian and committed his crimes within Indian Country 

within the meaning of federal law, thus federal and tribal governments, rather than Oklahoma, 

retain jurisdiction over his crimes. Doc. 1,  pp. 21–23. Because Petitioner provided evidence of 

his Indian status to the state district court in post-conviction, and in light of McGirt, Murphy I, 

and Murphy II, Creek County is Indian Country within the meaning of federal law, Petitioner is 

entitled to federal habeas relief on this issue.  

Federal habeas corpus review of state court decisions is governed by the Antiterrorism 

and Effective Death Penalty Act (“AEDPA”). 28 U.S.C. § 2254. The AEDPA “erects a 

formidable barrier to federal habeas relief for prisoners whose claims have been adjudicated in 

state court.” Burt v. Titlow, 571 U.S. 12, 19 (2013). When a state court has previously 

adjudicated a claim on the merits, federal courts are prohibited from granting habeas relief unless 

the claim  

(1) resulted in a decision that was contrary to, or involved an unreasonable 
application of, clearly established Federal law, as determined by the Supreme 
Court of the United States; or 
 
(2) resulted in a decision that was based on an unreasonable determination of the 
facts in light of the evidence presented in the State court proceeding.  

28 U.S.C. § 2254(d). 

In Murphy I, the Tenth Circuit held that the OCCA’s decision holding that the Muskogee 

(Creek) Nation (MCN) Reservation had been disestablished was contrary to clearly established 

federal law as determined by the Supreme Court. 875 F.3d at 926. Specifically, the Tenth Circuit 

held that the OCCA’s 2005 decision was contrary to Solem v. Bartlett, 465 U.S. 463 (1984), 
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which it held was clearly established federal law applicable to Murphy’s claim despite the State’s 

position to the contrary. Murphy I, 875 F.3d at 928.  

As the mandate in Murphy I had not issued at the time that the OCCA issued its order in 

Petitioner’s case, the OCCA denied Petitioner relief.  Exhibit 3, OCCA PC Opinion, pp. 3-4.  

However, the Tenth Circuit’s ultimate point—that clearly established Supreme Court law 

established that the MCN reservation was not disestablished—applies with equal force to 

Petitioner’s case now that the mandate has issued and is binding on this Court. Thus, under 

precedent binding on this Court, the OCCA’s decision denying relief in Petitioner’s case was 

“contrary to” federal law.  

But that a decision is “contrary to” federal law does not end the habeas analysis. Once a 

petitioner clears the AEDPA’s bar, a federal habeas court will review the underlying claim on the 

merits, de novo. See Williams v. Taylor, 529 U.S. 362, 406 (2000) (explaining that when state 

courts fail to apply the proper standards “a federal court will be unconstrained by § 2254(d)(1) 

because the state-court decision falls within that provision’s ‘contrary to’ clause”).  

A de novo analysis of Petitioner’s claim too leads to the conclusion that he is entitled to 

federal habeas relief. Petitioner argues that Oklahoma lacks jurisdiction over his case because he 

is an Indian who committed his crime in Indian Country, which, under 18 U.S.C. § 1152, is 

exclusively governed by either federal or tribal authority. Doc. 1,  p. 21. In order to prove that he 

is an Indian for the purposes of 18 U.S.C. § 1152, Petitioner must show that (1) he has some 

Indian blood, and (2) that he was recognized as an Indian by a tribe which is recognized by the 

federal government. United States v. Prentiss, 273 F.3d 1277, 1280 (10th Cir. 2001). Moreover, 

under § 1152, he must show that he “was an Indian at the time of the offense,” because “[i]f the 

relevant time for determining Indian status were earlier or later, a defendant could not ‘predict 
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with certainty’ the consequences of his crime at the time he commits it.” United States v. Zepeda, 

792 F.3d 1103, 1113 (9th Cir. 2015) (en banc) (quoting Apprendi v. New Jersey, 530 U.S. 466, 

478, (2000)). 

Before both the state and federal courts, Petitioner has provided a letter from the MCN 

Citizenship Board indicating that he has been a member of the MCN since 1990 and has 7/16 

Creek blood. Doc. 1, p. 22; Exhibit 4, State District Court Application for Post-Conviction 

Relief, Attachment A. He has also provided a Bureau of Indian Affairs CDIB card and MCN 

membership card verifying this. Doc. 1, p 23; Exhibit 4, PC App., Attachment B. As the 

undersigned has verified Petitioner’s membership with the MCN, Respondent has no reason to 

dispute the accuracy of these documents. Petitioner has thus shown that he was an Indian within 

the meaning of federal law at the time he committed his crimes in 2015. 

Finally, Petitioner must show that he committed his crime in Indian Country within the 

meaning of federal law. He made this showing. Under 18 U.S.C. § 1151, Indian Country 

includes, in relevant part, “all land within the limits of any Indian reservation under the 

jurisdiction of the United States Government, notwithstanding the issuance of any patent, and, 

including rights-of-way running through the reservation.” 18 U.S.C. § 1151(a). 

In McGirt, the United States Supreme Court held that the MCN’s reservation had not 

been disestablished by Congress. 140 S. Ct. at 2482. Thus, any land within the MCN reservation 

is Indian Country within the meaning of §§ 1151 and 1152. McGirt, 140 S. Ct. at 2478. Although 

Petitioner did not include it in his federal habeas application, Petitioner provided a map during 

state post-conviction proceedings indicating that Creek County, where he committed his crimes, 

sits entirely within the MCN reservation. Exhibit 5, State District Court Post-Conviction Reply 

to State’s Response, p. 4. Respondent has no reason to dispute the accuracy of the map as it 
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pertains to Creek County. Thus, because he is an Indian within the meaning of federal law, the 

State of Oklahoma lacks jurisdiction for crimes Petitioner commits within Creek County.  

Petitioner has shown that he is an Indian within the meaning of federal law and that he 

committed his crime within Indian Country. The State of Oklahoma thus lacked jurisdiction over 

his crimes in this case and he should receive habeas relief, leaving prosecutions of Petitioner’s 

crimes in this case solely up to the federal and MCN authorities. Although he raises other 

concerns in his habeas petition, the granting of relief on this issue will moot the other issues he 

raises as there will no longer be criminal convictions to contest.2 

WHEREFORE, Respondent states that, in light of this Court’s Opinion and Order 

denying Respondent’s Motion to Stay, it cannot show cause as to why this Court should not 

grant habeas relief on Ground Four of Petitioner’s Petition. Respondent requests that this Court 

stay its grant of relief for a period of thirty (30) days to allow Muskogee (Creek) Nation 

authorities to take custody of Petitioner if they so choose. 

  

                                                 
2 Again, although Petitioner’s McGirt claim entitles him to relief, it is the State’s position that, 
out of respect for the state courts, this Court should have stayed its hand, required Petitioner to 
re-raise his McGirt claim in state court, and allow the state court to grant relief in the first 
instance. However, the State recognizes that this Court has rejected this argument in denying the 
State’s motion to require re-exhaustion. 
 

Case 4:20-cv-00172-JED-CDL   Document 16 Filed in USDC ND/OK on 01/04/21   Page 7 of 8



8 

Respectfully submitted, 

MIKE HUNTER 
ATTORNEY GENERAL OF OKLAHOMA 
 
s/ CAROLINE E.J. HUNT                    
CAROLINE E.J. HUNT, OBA #32635 
ASSISTANT ATTORNEY GENERAL 
313 N.E. 21st Street 
Oklahoma City, OK 73105 
(405) 521-3921 
(405) 522-4534 (FAX) 
Service email: fhc.docket@oag.ok.gov 

 
ATTORNEYS FOR RESPONDENT 
 

  
 
 
 

CERTIFICATE OF SERVICE 
 

X I hereby certify that on January 4, 2021, I electronically transmitted the attached 
document to the Clerk of Court using the ECF System for filing.  
 

X I hereby certify that on January 4, 2021, I served the attached document by mail 
on the following, who is not a registered participant of the ECF System: 
 

Farron Robert Deerleader, #207468 
Davis Correctional Facility 
6888 East 133rd Road 
Holdenville, OK 74848 

 
s/ Caroline E.J. Hunt                   
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