
UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH DAKOTA

CENTRAL DIVISION

UNITED STATES OF AMERICA, 3: 19-CV03020-RAL

Plaintiff,

v. AFFIDAVIT OF DEFENDANT

DAVID HUMP IN OPPOSITION

DAVID HUMP, and KAREN HUMP, TO PLAINTIFF'S MOTION FOR

Individually, and d/b/a BEAR COAT SUMMARY JUDGMENT

BISON, f/k/a BEAR COAT BISON LLC,

Defendants.

State of South Dakota :
ss

County of ^I^AO^ :

Defendant David Hump, upon his oath and based on his personal

information, submits his Affidavit In Opposition to Plaintiffs Motion for

Summary Judgment as follows:

1. I live on the land involved in this case. I am. a member of the Cheyenne

River Sioux Tribe. I have been personally involved with each step of the land

purchase and land exchange program involved in this case.

2. I have lived on the Cheyenne River Sioux Tribal Reservation all of my life.

My Great-Grandfather was Chief Hump of the Cheyenne River Sioux Tribe

(CRST), and my Grandfather and father were also involved in CR8T tribal

government. I was fortunate to have served as an elected representative on the

CRST Tribal Council for eight years.
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3. My wife Karen Hump and I live on the CR8T Reservation. We operate our

ranch on the CRST Reservation where we have a herd of buffalo and a herd of

cattle. We have raised our children on our ranch. One of our children is

serving in the United States military. I served four and a half years in the

United States Army. I was promoted to Specialist Four and authorized to wear

Sargent stripes.

4. Karen and I started out with very little, but we were determined to work

together and build our family and build a productive livestock ranch on the

CRST Reservation in South Dakota. We feel thankful and blessed to have been

able to work toward these goals living among our neighbors and relatives on

the CRST Reservation.

5. Karen and I heard of the Department of the Interior Indian Loan

Guarantee and Insurance Program. This program was created by the United

States to encourage lenders to issue loans to Indian tribes and Indian

individuals to promote economic development on the CRST Reservation. Our

reservation is economically poor, and is in need of Native American businesses.

Karen and I decided to apply because we needed to borrow money to purchase

land to build our family ranch.

6. Karen and I were approved for the program, and in February of 2004 the

Department of the Interior issued three loan guarantees to Farmers State Bank

of Faith, South Dakota, to support the loans made to Karen and me. The

purpose of the loans was to purchase pieces of CR8T Reservation land from
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CR8T members as pieces of land became available for sale for us to put

together the land for our ranch. The Farmers State Bank, the Department of

the Interior, and the Bureau of Indian Affairs studied our plan to raise buffalo

and cattle, and decided this would work for us as an economic unit. Karen and

I trusted their work and their decision that this plan would economically work

for us.

7. We worked hard on the ranch to make our ranch business work. We

have raised excellent buffalo and cattle. Hard times came to agriculture. Our

expenses were in line but we were not realizing enough income to make the

payments required by the loans. The mortgage payments put us on a path to

failure before we started.

8. We made mortgage payments as best we could but we could not keep up

with the payments and went into default. The United States Department of the

Interior, Bureau of Indian Affairs, paid Farmers State Bank under the program

guarantee. We signed a Promissory Note on May 29, 2008, that shows we then

owed the Bureau of Indian Affairs, Cheyenne River Agency, P.O. Box 590, Eagle

Butte, South Dakota 57625 the principal sum of $874,250 at 6% interest.

9. Plaintiffs witness David Johnson in his declaration of September 9,

2020, incorrectly states in paragraph 8 that we owed $1,000,000 under the

new promissory note. (Plf. Doc. 8, para. 8) Herman Red House of the Bureau of

Indian Affairs in his letter dated June 26, 2013, shows he caught and corrected
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the error and stated the correct principal amount was $874,250, not

$1,000,000. (Ex. 1)

10. Our records show we made payments on the promissory note that

together add up to $125,000, but we could not keep up. Plaintiff now shows

us why we could not keep up. Plaintiff hired Theodore M. Martin to appraise

our ranch for this case. (Doc. 9) Appraiser Martin states facts about our ranch:

"Given the subject's size, it is not financially feasible to use the subject solely

for agricultural as a stand-alone unit... As an example, in 1943-1944 the

average size of a Rangeland operation in south west South Dakota was 1511

acres, by 2000 the average ranch size was over 8,400 acres in Oglala Lakota

County ." Plaintiffs Appraiser Mr. Martin concludes that given the small size

of our ranch we are not financially feasible. (Ex. 1) This is why, no matter how

hard we tried, with our small land size we were not able to make the mortgage

payments.

11. Plaintiffs appraiser Mr. Martin states on page 2 of his appraisal report that

we own 1,493.02 acres. Plaintiff claims in its Complaint that we owe Plaintiff

$1,211,782.16 plus interest after March 25, 2015. (Doc. 1, p.5, para. 19) It is

interesting that appraiser Mr. Martin was able to come up with the same dollar

value for the land as the dollar value of the debt Plaintiff claims we owe. He

states the value of our property is $1,281,000. I disagree with Mr. Martin's

valuation of our property.
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12. The United States Department of the Interior sent a letter to Karen and I

dated October 30, 2018, that stated as to the amount claimed that we owe "as

of October 30, 2018, interest is no longer accruing." (Plfs Ex.2, p.l) Therefore,

no interest should accrue after October 30, 2018.

13. In 2018 the Secretary of the United States Department of the Interior

studied our situation, reviewed all of the promissory notes and mortgages, and

decided to cancel the remaining portion of what was claimed as our obligation.

On July 25, 2018, Sherrie A. Miller, Collections Coordinator, Division of Capital

Investment, Office of Indian Energy & Economic Development, United States

Department of the Interior reports: "I have reviewed the Loan Guarantee file for

David J. and Karen L. Hump D/B/A Bear Coat Bison LLC (Borrowers), and

after several discussions with the Bureau of Indian Affairs (BIA) Loan

Accounting Service (LAS) department, here are my findings:

"The Division of Capital Investment has pursued all appropriate means of

collection and determined, based upon the results of the collections activity,

that the debts are uncollectable." Dated July 25, 2018. (Plfs Ex. 1, p.3, last

sentence.)

14. Karen and I each received from the United States Department of the

Interior three IRS Forms 1099-C dated July 25, 2018, entitled "Cancellation of

Debt." (Ex.4) The IRS states on each of these documents: "You received this

form because a Federal Government agency or an applicable financial entity (a

creditor) has discharged (cancelled or forgiven) a debt you owed, because an
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identifiable event has occurred that either is or is deemed to be a discharge of a

debt of $600 or more." The creditor's name and address is stated on each of

these IRS 1099C forms as "Department of the Interior, Bureau of Indian Affairs

FRfisA, 12220 Sunrise Valley Dr, Reston, VA 20191." Each of the IR8 Forms

1099-C are dated July 25, 2018, and are entitled "Cancellation of Debt" and

state the reason "Uncollectible" in box 4. In box 6 of each of the IRS forms is

the code F, which means "By agreement." (Plfs Ex. 2)

15. On July 17, 2018, The Department of the Interior, Office of Indian

Energy and Economic Development entered the Order Cancelling or

Compromising Loan. The Order states that the Secretary of the Interior, or the

Secretary's duly authorized representative, has determined that the above

obligations owed to the United States of America should be cancelled to the

extent stated, including all interest, late fees, and charges accrued as of the

date of this Cancellation Order is fully executed, based upon review and

consideration, of the memorandum or narrative attached hereto as Exhibit A,

and any review of file documents deemed appropriate. The obligations

cancelled hereby are deemed uncollectable (or in in the case of a direct loan, an

alternative justification is that cancellation would be in the best interests of the

United States) for the following reasons: (i) 31 CFR sec. 903.3(a)(l)-Inability to

collect any substantial amount of debt, (ii) 31 CFR sec. 903.3(a)(6)-Debt

discharged in bankruptcy, (iv) 31 CFR sec. 902.2 (a) (1) Verified inability of

debtors to pay debt within a reasonable time.
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16. The Order Cancelling or Compromising Loan was signed by Eric N.

Shepard, Associate Solicitor-Division of Indian Affairs office of the Solicitor,

United States Department of the Interior on July 25, 2018, and was signed by

George W. Bearpaw, Acting Deputy Assistant Secretary-Indian Affairs

(Management), United States Department of the Interior on July 17, 2018.

17. Karen Hump received her three IRS Forms 1099-C dated July 25, 2018,

entitled "Cancellation of Debt" which cancelled her debt of (i) $20,784, (ii)

$141,516.51, and (ill) $288,342.18, for a total Cancellation of Debt of Karen

Hump of $450,642.69. (Doc.8-2) I also received three IRS Forms 1099-C dated

July 25, 2018, entitled "Cancellation of Debt" which cancelled debt of David

Hump of (i) $20,784, (ii) $141,516.51, and (ill) $288,342.18, for a total

Cancellation of Debt of David Hump of $450,642.69. The debt cancelled for

both Karen Hump and David Hump total $901,285.38 (Doc.8-2)(Ex.5).

18. We took these six IRS Forms 1099-C dated July 25, 2018, entitled

"Cancellation of Debt" to our Certified Public Accountant Garret TenBroek in

Mobridge, South Dakota. CPA TenBroek prepared for me David Hump, and for

Karen Hump, IRS Form 982 for our 2018 Federal Income Tax Return based on

the IRS Forms 1099-C dated July 25, 2018, entitled "Cancellation of Debt" that

we received from the Department of the Interior, Bureau of Indian Affairs.

(Doc.8-2)(Ex.6) CPA TenBroek determined that Creditor Department of the

Interior, Bureau of Indian Affairs had declared to the IRS that it had

determined a "Cancellation of Debt" for Karen Hump of $450,643, and that it
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had declared to the IRS that it had determined a "Cancellation of Debt" for

David Hump of $450,643. Added together the total "Cancellation of Debt" was

of $901,286. (Doc.8-2)(Ex. As of July 25, 2018, Karen and I did not owe any

debt to the Department of the Interior, Bureau of Indian Affairs. (Ex. 7)

19. After July 25, 2018, when the Department of the Interior, Bureau of

Indian Affairs had cancelled our debt, Karen and I received a form collection

letter dated October 30, 2018, from Sherrie A. Miller, Collections Coordinator

for the Office of Indian Energy & Economic Development demanding payment

of $1,211,782.16. We have received no notice that the earlier "Cancellation of

Debt" has been reversed. Collection agent Miller demanded payment from. us

to the Bureau of Indian Affairs as if the earlier "Cancellation of Debt" had not

occurred. Collection agent Miller states the creditor can offset against the

claimed debt all of payments to us for our salary, retirement, income tax

refund, and certain benefits, and the debt will be disclosed to the credit

reporting agencies. (Ex.8)

20. After July 25, 2018, when the Department of the Interior, Bureau of

Indian Affairs had cancelled our debt, Karen and I received another form

collection letter dated November 20, 2019, from Collection Agent Miller,

Collections Coordinator for the Office of Indian Energy 85 Economic

Development demanding payment of $1,211,782.16. (Ex.8) In view of the

earlier cancellation of debt, this demand for payment of $1,211,782. 16 was

obviously not correct. Collection Agent Miller demanded payment from us to
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the Bureau of Indian Affairs. Collection Agent Miller states the creditor can

offset against the claimed debt all payments to us for our salary, retirement,

income tax refund, and certain benefits, and the debt will be disclosed to the

credit reporting agencies. It appears Collection Agent Miller was unaware that

back in July of 2018 the Department of the Interior, Bureau of Indian Affairs,

had cancelled our debt.

21. Paragraph 10 of Plaintiffs Declaration of David Johnson is incorrect in

that it over states the acres of land we mortgaged. He states we mortgaged

1740.67 acres. Karen and I mortgaged 1420.37 acres. Some of the acres

Plaintiff is foreclosing on is owned by the Cheyenne River Sioux Tribe. Plaintiff

cannot foreclose on land owned by the Cheyenne River Sioux Tribe. Also,

Plaintiff states in footnote 2 on page 3 of its Complaint that the land purchased

by David Hump with the program loan funds was not approved by Department

of the Interior or recorded. (Doc. 1, p. 3, fn.2)

22. I believe that after the Bureau of Indian Affairs declared to the Internal

Revenue Service (IRS) that they had cancelled our debt, the Bureau of Indian

Affairs (BIA) should have cancelled our mortgage. Although the debt was

cancelled, it appears someone at the Bureau of Indian Affairs wants to keep

our old mortgage and cancelled debt alive. Since the debt was cancelled we

have been sent collection letters and now we have been sued for foreclosure of

the mortgage on our land. Plaintiffs Complaint in Foreclosure states Plaintiff

is trying to foreclose on 1,740.67 acers, which is incorrect. Karen and I
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mortgaged 1420.37 acres. Plaintiff is trying to foreclose on 320.3 acres owned

by the Cheyenne Sioux Tribe or others. (Doc. 1, p. 5-6) Plaintiff claims Karen

and I owe principal and accrued interest of $ 1,211,782.16. Plaintiff cites

Collection Agent Miller (Plfs Ex.3) for this incorrect information. (Doc. 1,

para. 19, p.5)

23. The United States of America has sued me and Karen to foreclose on the

land we own on the CR8T Reservation that is held in trust for me by the United

States. I believe the United States is in a serious conflict of interest situation.

24. The United States through the Department of the Interior came out with

the Indian Loan Guarantee and Insurance Program. This program was created

and promoted by the United States to encourage lenders to issue loans to

Indian tribes and Indian individuals to promote economic development on the

CR8T Reservation. The CRST Indian Reservation is a poor area of the country

and is in need of economic development.

25. Karen and I applied for the program and we were approved to borrow

money to buy CRST Reservation Indian trust land as it became available for

sale from other CR8T members to make a ranch for our family. This would

make economic development for the CRST Reservation. We would raise buffalo

and cattle for sale each year. We planned to be a productive Native American

family business.

26. The Department of the Interior and the Bureau of Indian Affairs helped

us plan the land purchase for an economically feasible ranch.

10
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27. We worked hard and made payments over the years that added up to

$125,000. When economic times got bad in agriculture we could not keep up

with the payments. The Department of the Interior and Bureau of Indian

Affairs studied our situation and declared to the Internal Revenue Service that

a "Cancellation of Debt" for Karen Hump and David Hump had been decided.

(Doc.8-1)

28. Karen and I appreciate the opportunity provided to us by the United

States to help us get a loan to buy land and let us keep the land for our family

ranch. Other CRST members also participated in the program. I believe the

program of the United States has met its objective of putting CR8T members in

the livestock business creating economic development for our people on our

CR8T Reservation. However, the Plaintiff has now sued us to foreclose on our

Indian trust land and sell it to a non-member. (Doc. 1)

29. In this foreclosure lawsuit Plaintiff has hired appraiser Mr. Martin as a

witness to help take our land away by foreclosure of our mortgage. He

indicates our problem was in the planning because the ranch we created is too

small to be an economically feasible unit. He concludes our ranch would only

be viable as an addition to a larger like kind agricultural operation. It is not

likely there are any CR8T members in the area of our land that can afford to

pay in cash Plaintiffs appraised value of $1,211,782.16. (Doc. 1, p. 5) It

appears the buyer will be a non-CRST member. It appears to me this

foreclosure defeats the purpose of the program to help CRST members become

11
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productive Native American business owners. The result will be our land will

be turned over to a non-CRST member. For these reasons it appears to me

that the United States is in a serious conHict of interest position.

30. After the United States helped us with planning and a loan guarantee to

buy the land we made the mortgage payments. Agriculture went into a tough

economic time. When we could not make enough money to keep making

payments the United States decided to cancel our mortgage debt and declared

to the IRS that our debt to the United States was cancelled in July of 2018. We

appreciated that help and continued to operate our ranch. But now, the

United States has changed course and has sued us to foreclose on the land the

United States holds in trust for me, claiming we owe the United States for the

debt that the United States cancelled in July 2018. (Doc. 1)

31. I believe that the United States cancelled the debt in this case. The

United States Department of the Interior cancelled the debt on IRS Forms

1099-C dated July 25, 2018, entitled "Cancellation of Debt." The IRS stated:

"You received this form because a Federal Government agency or an applicable

financial entity (a creditor) has discharged (cancelled or forgiven) a debt you

owed. To me "cancellation of debt" means to me the debt is gone. Our home

dictionary states that "cancel" means to obliterate, expunge, delete, erase, blot

out, or void. With the debt cancelled, there is no debt, there is no default, the

mortgage sued on is cancelled, and this lawsuit should be dismissed. I have

12
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not seen any document that states the United States has reversed its Order

Cancelling the Debt. (Doc. 8-1, 8-2)

32. The United States knew from the beginning of this land program, that I

am a member of the Cheyenne River Sioux Tribe, and the land is trust land

located on the Cheyenne River Sioux Reservation. Each of the Title Status

Reports of the United States Department of the Interior Bureau of Indian

Affairs shows each parcel of land owned by me "is held by the United States of

America in trust for the land owner ." (Plfs Ex. 5) Plaintiff states in paragraph

9 on page 3 of its Complaint that: "As interests in Indian land came up for sale,

the Bank's proceeds were used to purchase those interests and they were

placed in trust for David Hump." (Doc. 1, para. 9, p.3) Plaintiff states in

paragraph 4 of its Complaint that "The real property collateral that is the

subject of this foreclosure action is Indian land located in Ziebach County,

South Dakota, within the boundaries of the Cheyenne River Sioux Reservation.

Indian land is an inclusive term describing all lands held in trust by the United

States for individual Indians subject to federal restrictions against alienation or

encumbrance. Citing 25 C.F.R. sec. 150.2(h)"

33. Under the Indian Loan Guarantee, Insurance and Interest Subsidy

Program of the United States, Karen and I borrowed money from Farmers State

Bank and purchased CR8T Reservation land as Indian land came up for sale.

Plaintiff states in paragraph 9 on page 3 of its Complaint that: "As interests in

13
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Indian land came up for sale, the Bank's proceeds were used to purchase those

interests and they were placed in trust for David Hump."

34. In the event this Court believes that the debt sued on in this case was

not cancelled by the Plaintiff on July 25, 2018, I believe jurisdiction and venue

of this case should be in the Cheyenne River Sioux Tribal Court and decided

under the laws of the Cheyenne River Sioux Tribe.

35. I served for eight years on the Cheyenne River Sioux Tribal Council. I

have read many Tribal Resolutions and Ordinances, and I discussed and

helped draft a number of CRST Resolutions and Ordinances. With all due

respect, I believe the jurisdiction and venue of this foreclosure case must be in

the Cheyenne River Sioux Tribal Court, not the United States District Court.

36. I believe that a tribal member, such as me, who is sued for foreclosure of

his land located on the CRST Reservation, has the right to have the case

presented to and decided by his CR8T Tribal Court.

37. In paragraph 4 on page 2 of its Complaint the Plaintiff states that: "The

real property collateral that is the subject of this foreclosure action is Indian

land located in Ziebach County, South Dakota, within the boundaries of the

Cheyenne River Sioux Reservation." In footnote one on page two of its

Complaint Plaintiff states: "Indian land is an inclusive term describing all lands

held in trust by the United States for individual Indians subject to federal

restrictions against alienation or encumbrance." 25 C.F.R. SEC. 150.2(h).

14
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38. In footnote one on page two Plaintiff states: "Any individual Indian owner

of trust lands, may with the approval of DOI execute a mortgage and such land

shall be subject to foreclosure pursuant to the terms of the mortgage. For the

purpose of foreclosure proceedings, the Indian owner shall be regarded as

vested with unrestricted fee simple title to the lands. 25 U.8.C. sec. 5135; 25

U.S.C. SEC. 152,34." For the purpose of foreclosure in this situation the Indian

trust land shall be regarded as non-trust real property.

39. Title X of the Cheyenne River Sioux Tribal Code of Creditors Rights and

Responsibilities was enacted with this in mind. In paragraph I, Foreclosures of

Secured Obligations, Sec. 10-1-2 entitled "One Action To Foreclose Security

Interest" provides: There can be one action in the Tribal Court to recover any

debt or enforce or foreclose any right secured by a mortgage or other security

interest on non-trust real or non-trust personal property situated or located on

the Reservation, which action must be in accordance with the procedures

outlined herein." The Cheyenne River Sioux Tribe has laws that provide for

foreclosure of a CRST member's real and personal property located on the

CRST Reservation.

40. The mortgage on our land was approved by a representative of the

Secretary of the Interior. I believe that our land fits the statute 25 USC sec,

483(a), which provides: "The individual Indian owners of any land which either

is held by the United States in trust for them, or is subject to a restriction

against alienation imposed by the United States, are authorized, subject to

15
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approval of the Secretary of the Interior, to execute a mortgage or deed of trust

to such land. Such land shall be subject to foreclosure or sale pursuant to the

terms of such mortgage or deed of trust in accordance with the laws of the tribe

which has jurisdiction over such land or, in the case where no tribal

foreclosure law exits, in accordance with the laws of the State or Territory in

which the land is located. For the purpose of any foreclosure or sale

proceeding the Indian owners shall be regarded as vested with an unrestricted

fee simple title to the land, the United States shall not be a necessary party to

the proceeding, and any conveyance of the land pursuant to the proceeding

shall divest the United States of title to the land."

41. In this case Plaintiff wants to foreclose on my land, and sell my land to

the highest bidder including non-members. As stated in Plaintiffs Complaint

on page 7 paragraph 36, the sale will be without my homestead rights and

without providing me any right of redemption. This violates CRST law which

applies in this case as provided by 25 USC sec. 483(a). CRST has foreclosure

laws. Title X of the CRST Code, Foreclosures of Secured Obligations, Sec. 10-

1-9 entitled Redemption, provides me as a CR8T member the right of

redemption. If I am able to redeem, the sale of my land will be terminated as

provided in Sec. 10-1-9 (4) on page 267. Homestead rights are provided by

South Dakota law that applies as provided by 25 USC sec. 483(a).

42. Based on my statements above I respectfully request that Plaintiffs

Motion for Summary Judgment be denied for the reason that issues of material
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fact exist for trial, which I believe prevents summary judgment from being

granted to the Plaintiff.
1

Dated this ,'/ ' day of Npvember 2020.

1-0
T

DAVID J. HUMP

Subscribed and sworn to before me this { & day of November, 2020.

NOTARY PUBLIC

(SEAL^

My Commission Expires: ^\\^\2>O^U7
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CERTIFICATE OF SERVICE

The undersigned certifies that he served a copy of the above Affidavit of

David Hump In Opposition to Plaintiffs Motion for Summary Judgment upon

the person herein next designated, all on the date below shown via email and

Pacer.

Cheryl Schrempp DuPris

Assistant United States Attorney

PO Box 7240

(605) 945-4553

Cheryl. Dupris@usdoj. gov

-^Jh
Dated this J-frtft day of November, 2020.

/s/ James P. 'Hurley

James P. Hurley
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