
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

TAMMY DINGER, surviving spouse and
heir-at-law for Darren Scott Dinger, and
TAMMY DINGER, as Administratrix of
the estate of Darren Scott Dinger,

Plaintiffs,

vs. Case No. 12-4002-EFM-DJW

UNITED STATES OF AMERICA,

Defendant.

MEMORANDUM IN SUPPORT OF
DEFENDANT’S MOTION TO DISMISS COMPLAINT

The United States of America, by and through Barry R. Grissom, United States Attorney for

the District of Kansas, and T.G. Luedke, Assistant United States Attorney for said District, hereby

moves the Court to dismiss the Complaint filed herein, as set forth in further detail below.

I. NATURE OF THE CASE

Plaintiff sues the United States under the Federal Tort Claims Act (FTCA) alleging that the

negligent operation of a motor vehicle by an employee of the Kickapoo Tribe in Kansas (KTIK),

while working pursuant to a grant from the United States Department of Health and Human Services

(HHS), caused the death of her husband, Darren Scott Dinger.

II. PLAINTIFFS’ ALLEGATIONS

1. On July 23, 2009, Darren Scott Dinger was operating a motorcycle on Kansas

Highway 18 in Riley County, Kansas, when Candace Wishkeno (Wishkeno) negligently drove her
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2001 Dodge Durango into the pathway of Mr. Dinger’s motorcycle, which collided with the vehicle

operated by Wishkeno.

2. As a result of Wishkeno’s conduct and the collision with Wishkeno’s vehicle, Darren

Scott Dinger suffered severe, painful and fatal injuries.

3. At all times pertinent hereto, Candace Wishkeno was a member of, and was employed

by, the KTIK.

4. Plaintiffs believe that on July 23, 2009, Wishkeno was deemed an employee of the

United States for purposes of this FTCA claim based upon her performance of duties as a program

coordinator for the KTIK, in support of programs under the Indian Self-Determination and Education

and Assistance Act (IDEA).

5. Plaintiffs believe that Wishkeno operated the aforementioned vehicle in a negligent

manner.  The acts and omissions of Wishkeno included, but were not necessarily limited to, the

following: failure to keep a proper lookout; inattentive driving; failure to yield to oncoming traffic;

failure to yield the right-of-way after stopping at a stop sign; and driving her vehicle into the pathway

of an oncoming vehicle that had the right-of-way.  Wishkeno’s conduct was the direct and proximate

cause of the fatal injuries to Darren Scott Dinger.

6. Plaintiffs believe the acts and events set forth above constitute negligence, and

support Plaintiffs’claims for damages under the laws of the State of Kansas. The aforementioned acts

and omissions by Wishkeno were committed while she was acting on behalf of the KTIK in

furtherance of the tribe’s IDEA programs, and was covered by a liability insurance policy issued in

accordance with 25 U.S.C. § 450f©.  Therefore, Plaintiffs’ bring its claims against the United States

under the FTCA.
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7. Plaintiffs bring these claims against the United States pursuant to the Federal Tort

Claims Act (28 U.S.C. § 2671 et. seq.) and 28 U.S.C. § 1346(b)(1), for money damages as

compensation for personal injuries to and the wrongful death of Darren Scott Dinger that were

caused by the negligent and wrongful acts and omissions of an employee or employees of the United

States Government acting within the scope of their offices and employment, under circumstances

where the United States, if a private person, would be liable to the Plaintiffs in accordance with the

laws of the State of Kansas.

III. ARGUMENT AND AUTHORITIES

A. Plaintiffs’ Claims Should be Dismissed for Lack of Subject Matter
Jurisdiction.

1. Standards for Deciding a Motion to Dismiss for Lack of Subject Matter
Jurisdiction under Fed. R. Civ. P. 12(b)(1).

A motion to dismiss for lack of subject matter jurisdiction under Rule 12(b)(1) generally

takes one of two forms: either a facial challenge or a factual challenge.  Stuart v. Colo. Interstate Gas

Co., 271 F.3d 1221, 1225 (10  Cir. 2001).  A party making a facial challenge attacks the allegationsth

in the complaint regarding subject matter jurisdiction.  Id.  In evaluating a facial challenge, the court

must treat the allegations in the complaint as true.  Id.  Alternatively, in a factual challenge, a party

may look beyond the allegations contained in the complaint and challenge the facts upon which

subject matter jurisdiction is based.  Holt v. United States, 46 F.3d 1000, 1002 (10  Cir. 1995).  Inth

deciding a factual challenge to jurisdiction the court may not presume the allegations in plaintiff’s

complaint are true.  Rather, the plaintiff has the burden of proving jurisdiction exists by a

preponderance of the evidence.  Holt, 46 F.3d. at 1003; see also U.S. ex rel Hafter D.O. v. Spectrum

Emergency Care, Inc., 190 F.3d 1156, 1160 (10  Cir. 1999).  When reviewing a factual attack onth
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the court’s jurisdiction, the court has discretion to consider affidavits, documents, and other types

of evidence relevant to the disputed jurisdictional facts.  Paper, Allied-Industrial, Chemical and

Energy Workers Intl. Union v. Continental Carbon Company, 428 F.3d 1285, 1292 (2005); Pringle

v. United States, 208 F.3d 1220, 1222 (10  Cir. 2000); Holt, 46 F.3d at 1003.  The court’s referenceth

to evidence outside the pleadings does not convert the motion to a Rule 56 motion.  Id.  See also,

Reith v. Swenson, 1993 WL 108056, *4 (D. Kan. 1993) (holding that “a court is generally free to

weigh and review materials outside of the pleadings when making its factual determination

concerning subject matter jurisdiction”).

2. No Subject Matter Jurisdiction for Plaintiff’s Claims.

The district court’s ability to entertain Plaintiffs’ Complaint is dependent upon the existence

of subject matter jurisdiction.  It is well settled that federal district courts are courts of limited

jurisdiction.  Henry v. Office of Thrift Supervision, 43 F.3d 507, 511 (10th Cir. 1994).  Jurisdiction

cannot be presumed, but must be firmly established in the complaint.  McNutt v. General Motors

Acceptance Corp., 298 U.S. 178 (1936); 13 Wright, Miller and Cooper, Federal Practice and

Procedure: Jurisdiction 2d, § 3522 (1984).  It is the plaintiff’s burden to establish jurisdiction is

proper.  United States ex. rel. Stone v. Rockwell Int’l Corp., 282 F.3d 787, 797 (10th Cir. 2002) 

To establish the federal court’s jurisdiction over the United States, a plaintiff must do more

than show that the subject matter of the litigation is within the general competence of federal courts. 

Whittle v. United States, 7 F.3d 1259, 1262 (6th Cir. 1993) (quoting, Coggeshall Dev. Corp. v.

Diamond, 884 F.2d 1, 4 (1st Cir. 1989).  A plaintiff must also identify a specific statutory waiver of

the government’s sovereign immunity with respect to the claims made in the complaint.  Marcus v.

Kan. Dep’t of Revenue, 170 F.3d 1305, 1309 (10th Cir. 1999) (the burden is on the plaintiff to find
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and prove an explicit waiver of sovereign immunity).  If the plaintiff cannot establish that the court

has jurisdiction the complaint must be dismissed pursuant to Fed. R. Civ. P. 12 (b)(1). 

A condition precedent to any court entertaining a suit against the United States or one of its

agencies is a waiver of sovereign immunity.  “It has long been established ... that the United States,

as sovereign, ‘is immune from suit save as it consents to be sued.’”  United States v. Testan, 424

U.S. 392, 399 (1976) (quoting United States v. Sherwood, 312 U.S. 584, 586 (1941)).  The vitality

of sovereign immunity exists to prevent the disruption of activities essential to governing the nation

unless consented to by the government.  See Larson v. Domestic & Foreign Commerce Corp., 337

U.S. 682, 704 ( 1949).  As the Supreme Court stated in Larson:

... [i]t is one thing to provide a method by which a citizen may be compensated for
a wrong done [to] him by the Government. It is a far different matter to permit a court
to exercise its compulsive powers to restrain the Government from acting, or to
compel it to act. There are the strongest reasons of public policy for the rule that such
relief cannot be had against the sovereign. The Government as representative of the
community as a whole, cannot be stopped in its tracks by any plaintiff who presents
a disputed question of property or contract right. 

Id. at 704.  Therefore, “...the existence of consent is a prerequisite for jurisdiction.” United States

v. Mitchell, 463 U.S. 206, 212 (1983).

The consent of the government to be sued must be unequivocal.  United States v. Nordic

Village, Inc., 503 U.S. 30, 33, 37 (1992).  Waiver will not be implied.  Irwin v. Dep’t of Veterans

Affairs, 498 U.S. 89, 95 (1990).  Sovereign immunity will not be waived simply because Congress

grants jurisdiction to hear a claim. See Nordic Village, 503 U.S. at 38.

3. The Federal Tort Claims Act.

The Federal Tort Claims Act, [“FTCA”], 28 U.S.C. §§ 1346(b), 2674, et. seq., is a limited

waiver of sovereign immunity making the federal government liable to the same extent as a private
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party for certain types of torts. The FTCA is the exclusive remedy available to a plaintiff seeking

money damages against the United States for injuries resulting from the negligent or wrongful acts

of an employee of the federal government while acting within the scope of his or her employment. 

28 U.S.C. § 2679.  Therefore, if this action is allowed to proceed, it must do so under the FTCA. 

A plaintiff must also identify a specific statutory waiver of the government’s sovereign immunity

with respect to the claims made in the complaint.  Title 28 of the United States Code, Section

1346(b)(1), lists six threshold requirements that a plaintiff’s claim must satisfy in this context to

confer jurisdiction. A claim must be made:

[1] against the United States, [2] for money damages, ... [3] for injury or loss of
property, or personal injury or death [4] caused by the negligent or wrongful act or
omission of any employee of the Government [5] while acting within the scope of his
office or employment, [6] under circumstances where the United States, if a private
person, would be liable to the claimant in accordance with the law of the place where
the act or omission occurred.

FDIC v. Meyer, 510 U.S. 471, 477, 114 S.Ct. 996, 127 L.Ed.2d 308 (1994) (quoting 28 U.S.C. §

1346(b)(1)) (alterations in original).  “An FTCA action against the United States is the sole remedy

for any injury to person or property caused by the negligent or wrongful acts of a federal employee

acting within the scope of his or her employment. 28 U.S.C. § 2679(b)(1).”  Woodruff v. Covington,

389 F.3d 1117, 1126 (10  Cir. 2004).th

4. No Waiver of Sovereign Immunity Demonstrated by Plaintiffs.

By Plaintiffs’ own admission the applicable self-determination contract was entered into with

the Department of Interior.  Wishkeno, however, was operating under a grant from the Department

of Health and Human Services (HHS).  A copy of this grant is included as Defendant’s Exhibit A.

Therefore, IDEA contract with the Department of Interior has no application in this situation. Any
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waiver of sovereign immunity in relation to an IDEA contract has no application in this case.  At the

time the accident occurred Wishkeno was engaged in activity related to a grant not connected to any

IDEA contract.

The grant in question was entered into under the authority of Section 412(a)(2) of Title 25

of the Social Security Act.  This statute provides grant money for Indian tribes that receive job funds. 

The funds were provided for use in furtherance of the Native Employment Works Program (NEW). 

As identified in Title 45 C.F.R. § 287.5 the purpose of the NEW program was to provide eligible

Indian tribes the opportunity to provide work activities and services to their needy members.  Id. 

Absent from the NEW program description is any reference to any waiver of sovereign immunity

on the part of the United States.  As seen from the program requirements, money provided pursuant

to the NEW program is granted to an eligible Indian tribe for use, as they see fit, within the

framework of the NEW program.  Nowhere in the framework that creates a NEW program, or in the

grant that provides the funds, is there a waiver of sovereign immunity on the part of the United

States.  As stated previously, such a waiver cannot be implied but must be specific and clear. 

Plaintiffs, therefore, have not overcome the initial jurisdictional hurdle of proving a waiver of

sovereign immunity.

5. Wishkeno was not an Employee of the United States at the Time of the
Accident.

The threshold issue for sovereign immunity under the FTCA, and, therefore, subject matter

jurisdiction, is whether Wishkeno is an employee of the United States.  If she was not an employee

of the United States, the FTCA’s waiver of sovereign immunity is inapplicable.  As stated in

Plaintiffs’ Complaint, Wishkeno was employed by the KTIK as a “program coordinator” for
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programs under the Indian Self-Determination and Education Act (IDEA).  Doc. 1, p. 4, ¶ 14.  It is

clear from this that Wishkeno was an employee of the KTIK.  Plaintiffs contend that Wishkeno’s

position as a program coordinator for the KTIK in support of programs under the IDEA, also entitled

her to the status of a government employee.  ¶ 17.  Plaintiffs further state in ¶ 15 of the Complaint

that KTIK had entered into a self-determination contract with the Department of the Interior to “plan,

conduct and administer programs for the benefit of Indians pursuant to 25 U.S.C. § 450(f)”. 

Plaintiffs conclude by stating that the acts that led to the death of Mr. Dinger were “committed while

she was acting on behalf of the KTIK in furtherance of the tribe’s IDEA programs....”  The fact that

Wishkeno may have been acting on behalf of the tribe in furtherance of the tribes IDEA programs

does not equal employment by the United States.

The U.S. Supreme Court in United States v. Orleans, 425 U.S. 807, 816 (1976), described

the interplay between government funding and sovereign immunity:

[f]ederal funding reaches myriad areas of activity of local and state governments and
activities in the private sector as well. It is inconceivable that Congress intended to
have waiver of sovereign immunity follow congressional largesse and cover
countless unidentifiable classes of ‘beneficiaries.’ The Federal Government in no
sense controls ‘the detailed physical performance’ of all the programs and projects
it finances by gifts, grants, contracts, or loans. Logue v. United States, supra at 412
U. S. 528. The underlying statute emphasizes that a community action agency is a
local, not a federal, enterprise; thus, agents and employees of a local community
action agency are not ‘employee[s] of the [Federal] government.’ 28 U.S.C. § 2671.

The operation of a program funded with a federal grant does not transform the employees of that

program into federal employees for FTCA purposes.  

Plaintiffs allege in the Complaint that Wishkeno was “deemed an employee of the United

States for purposes of this FTCA claim based on her performance of duties as a program coordinator

for the KTIK in support of programs under the Indian Self-Determination Determination and
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Education and Assistance Act....”  Doc. 1, ¶ 17. This is just the sort of conclusory allegation deemed

insufficient to state a claim.  Ashcroft v. Iqbal, 556 U.S. 662, 679-80 (2009).  Plaintiffs fail to

identify any federal agency responsible for making this determination.  Plaintiffs’ subjective

determination that Wishkeno was an employee of the United States for purposes of the FTCA is

insufficient to allege this element.

Therefore, two hurdles prevent Plaintiffs from establishing a waiver of sovereign immunity. 

The first is that any waiver of sovereign immunity pursuant to an IDEA contract with the Department

of the Interior is ineffective as a waiver of sovereign immunity pursuant to a grant of funds from

HHS.  Secondly, Wishkeno was not an employee of the government for purposes of the FTCA’s

waiver of sovereign immunity.

V. CONCLUSION

Based on the foregoing the United States would respectfully request that Plaintiffs’ cause of

action be dismissed.
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Respectfully submitted,

BARRY R. GRISSOM
United States Attorney
District of Kansas

 s/ T.G. Luedke                          
T.G. LUEDKE
Assistant United States Attorney
Ks. S.Ct. No. 12788
Federal Building, Suite 290
444 S.E. Quincy Street
Topeka, Kansas   66683-3592
Telephone:  (785) 295-2850
Facsimile:  (785) 295-2853
E-mail: tom.luedke@usdoj.gov
Attorneys for the United States

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on July 9, 2012, the foregoing document was

electronically filed with the Clerk of the Court by using the CM/ECF system, which will send a

notice of electronic filing to the following:

Rodney C. Olsen, olsen@mfoilaw.com, Attorney for Plaintiffs

 s/ T.G. Luedke                                   
T.G. LUEDKE
Assistant United States Attorney
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