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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

TAMMY DINGER, individually and as )
Administratrix of the Estate of Darren Scott )
Dinger, )

)
Plaintiff/Counter-Defendant, )

)
v. ) Case No. 1:18-cv-08390

)
CANDACE M. WISHKENO, ) Hon. Andrea R. Wood

)
Defendant, )

)
v. )

)
ST. PAUL FIRE AND MARINE INSURANCE )
COMPANY, )

)
Garnishee/Counter-Plaintiff.

ST. PAUL FIRE AND MARINE INSURANCE COMPANY’S MEMORANDUM IN
OPPOSITION TO DINGER’S MOTION FOR SUMMARY JUDGMENT AND

REPLY MEMORANDUM IN SUPPORT OF ST. PAUL’S MOTION FOR
SUMMARY JUDGMENT

Garnishee/Counter-Plaintiff, St. Paul Fire and Marine Insurance Company (“St. Paul”), by

and through its undersigned counsel, submits this Memorandum as its Opposition to

Plaintiff/Counter-Defendant Tammy Dinger’s (“Dinger”) Motion for Summary Judgment [ECF

#73] and as its Reply in Support of St. Paul’s Motion for Summary Judgment [ECF #57]. St. Paul

responds here to the arguments made in Dinger’s Memorandum in Support of Her Motion for

Summary Judgment (“Dinger Mem.”) [ECF #74] and to the arguments made in her Memorandum

in Opposition to St. Paul’s Motion for Summary Judgment (“Dinger Opp.”) [ECF #70].
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A. The Plain Language Of The St. Paul Policy Demonstrates There Was No Coverage
For Wishkeno For Defense Or Indemnity Of The Underlying Action Because She Was
Driving A Car She Owned And Was Not A “Protected Person”.

Dinger argues that the “protected person” exception for employees driving their own cars

is somehow ambiguous. (Dinger Mem., pp. 11-20; Dinger Opp., pp. 11-20.)

Dinger ignores the fact that courts across the country have held that the St. Paul policy

language at issue here is clear and unambiguous. In Vargas v. Athena Assurance Co., 115 Cal.

Rptr. 2d 426, 429 (Cal. Ct. App. 2001), the court expressly ruled that the “plain and unambiguous

language of the . . . policy provides that it does not protect a Best employee using his own car.”

Similarly, in Cont’l Cas. Co. v. Kemper Ins. Co., 920 A.2d 66, 71 (Md. Ct. Spec. App. 2007), the

court ruled that the language “is not ambiguous” and that the employee owner of the vehicle “was

clearly not intended to be covered when he was driving his own vehicle.” Likewise, in Zurich-

American Ins. Grp. v. Wynkoop, 746 N.E.2d 985, 989-90 (Ind. Ct. App. 2001), the court held that

the language excepting employees driving their own cars to be “clear and unambiguous.”

Consistent with these decisions, in Etienne v. Nat’l Auto. Ins. Co., 99-2610, p. 4 (La. 04/25/00),

759 So. 2d 51, 55, the Louisiana Supreme Court ruled that the language “clearly indicates” that an

employee driving her own car “was not an insured” and that the plaintiff’s argument that the policy

was ambiguous was “without merit.”

Under controlling Kansas law, “[i]f the language in an insurance policy is clear and

unambiguous, it must be construed in its plain and ordinary meaning of the terms used.” Ponds v.

Hertz Corp., 158 P.3d 369, 372 (Kan. Ct. App. 2007). Moreover, “[a]n ambiguity does not exist

merely because the parties disagree on the interpretation of the language.” Id. The Kansas

Supreme Court has ruled that “[c]ourts should not strain to find an ambiguity when common sense

shows there is none.” Marshall v. Kansas Med. Mut. Ins. Co., 73 P.3d 120, 130 (Kan. 2003).
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Dinger argues that the policy provision is ambiguous because Dinger’s auto was a “non-

owned auto” and therefore a “covered auto” under the terms of the Policy. (Dinger Mem., pp. 16-

21.) Dinger claims there is an ambiguity created by the purported “conflict” between the fact that

the car is a “covered auto” but Wishkeno was not a “protected person.” In Vargas, the California

Court of Appeal rejected this very argument as “fundamentally flawed.” 115 Cal. Rptr. 2d at 430.

The problem is that the argument confuses the provisions defining which vehicles are covered with

the provisions governing which persons are insured. The illogic of Dinger’s contention was clearly

explained in Morris v. Weiss, 414 N.W.2d 485, 488-89 (Minn. Ct. App. 1987) involving a similar

issue:

Respondents claim that the provisions conflict because the policy excludes
Weiss, but covers Weiss’ car. Respondents fail to account for the fact that
the question of who is an insured is entirely different from the question of
what is covered. The fact that Weiss’ car is covered has no effect on who
is an insured. Similarly, the fact that Weiss is not an insured has no effect
on which cars are covered.

In support of her ambiguity argument, Dinger relies on decisions that are inapposite. The

policy in Pa. Nat’l Mut. Cas. Ins. Co. v. Traveler’s Ins. Co., 592 A.2d 51, 53-54 (Pa. Super. Ct.

1991) did not construe separate “covered auto” and “protected person” provisions like those in the

St. Paul Policy, but instead involved a single two-paragraph “Non-Owned Automobile Coverage”

provision which modified an exclusion in the policy form. Gilmore v. St. Paul Fire & Marine Ins.,

708 So. 2d 679 (Fla. Dist. Ct. App. 1998) involved an employee (unlike Wishkeno) who was

required to use her own car and was based on potential conflict between the policy provision and

Florida statutes requiring certain uninsured motorist coverage.

Dinger also argues incorrectly that St. Paul’s construction of the policy leads to an “absurd

result” because a Kickapoo employee other than Dinger would have been covered if driving
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Dinger’s vehicle in the collision.1 However, another employee would not be a “protected person”

as a “permitted user,” as Dinger’s argument assumes, because the “permitted user provision applies

only to a “person or organization to whom you [Kickapoo Tribe] ‘ve given to use a covered auto

you own, rent, lease, hire or borrow.” Dinger’s argument misses the mark, because Kickapoo

Tribe did not “own, rent, lease, hire or borrow” Dinger’s car. It permitted Dinger to use the car

for certain purposes during her employment.

In short, the St. Paul Policy unambiguously provides that an employee of the insured using

a car owned by the employee is not a “protected person.” For that reason, Wishkeno was not

entitled to coverage from St. Paul for the Underlying Action and the Court should grant St. Paul’s

motion for summary judgment.

B. The Doctrines Of Waiver And Estoppel Are Inapplicable.

Dinger argues that St. Paul “admitted” that Wishkeno was a “protected person” in a letter

St. Paul wrote to Safeco, Wishkeno’s personal insurer where it said “Ms. Wishkeno would

normally be provided excess or umbrella coverage under the Kickapoo Tribe’s insurance policy

and would be considered a ‘protected person’ under the policy, but for the fact this matter [is

subject to the Federal Tort Claims Act].” (Dinger Mem., p. 22.) This statement cannot constitute

an admission, because interpretation of the policy language is a legal conclusion and admissions

can be made only as to facts. State v. Schooler, 419 P.3d 1164, 1176 (Kan. 2018) (“It is only

agreements and admissions of fact which are within the authority of the parties litigant or their

attorneys”) (citations omitted); Kawasaki Kisen Kaisha, LTD. v. Plano Molding Co., 2013 U.S.

Dist. LEXIS 101118, at *9 (N.D. Ill. July 19, 2013) (legal conclusions are not binding as

1 It is noteworthy that the Kickapoo Tribe, the insured under the St. Paul Policy, never objected to St. Paul’s
interpretation. Moreover, had the Tribe wished for its employee Wishkeno to have coverage beyond her
own policy, the Tribe could simply have not asserted sovereign immunity. Then, the Tribe would have had
respondeat superior liability for Dinger’s actions.
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admissions); Cincinnati Ins. Co. v. Blue Cab Co., 2015 U.S. Dist. LEXIS 40895, *14 n.11

(N.D. Ill. Mar. 13, 2015) (purported admission “is not even competent evidence in this case

because it states a legal conclusion and is not the admission of a fact that could be dispositive.”)

(Citation omitted).

Notwithstanding the clear Kansas decisional law holding that waiver and estoppel cannot

be applied to expand coverage beyond explicit policy language (St. Paul Mem., p. 13 [ECF #58]),

Dinger claims that St. Paul’s alleged “affirmative representations” that Dinger was a protected

person bind St. Paul under the doctrines of waiver and estoppel, based on the appellate court’s

unpublished decision in Johnson v. United Excel Corp., No. 99,428, 200 P.3d 38 (Kan. Ct. App.

2009) (unpublished). (Dinger Opp., p. 24.) However, the only St. Paul representation identified

by Dinger concerning Wishkeno’s status as a “protected person” was in a letter to Wishkeno’s

personal insurer Safeco, on which Dinger was not copied. (Dinger Opp., p. 26, citing Wright

Exhibit 12.)2 Dinger makes no claim, nor could she, that she or her counsel relied on this statement.

Moreover, Dinger remarkably neglects to advise the Court that the unpublished Johnson

decision is not precedential under Kansas Supreme Court Rule 7.04(g) which states that an

unpublished decision “is not favored for citation.” The non-precedential, disfavored Johnson

decision relies on Heinson v. Porter, 772 P.2d 778 (Kan. 1989), overruled on other grounds, the

solitary Kansas decision applying estoppel to expand coverage. However, earlier this year, the

Tenth Circuit, citing more recent authority, explained that under Heinson, estoppel can expand

coverage “only when there are affirmative representations and acts of coverage and when the

policy doesn’t ‘explicitly exclude the incident at issue’.” Liberty Mut. Fire Ins. Co. v. Woolman,

913 F.3d 977, 996 (10th Cir. 2019) (emphasis supplied). In the instant case, the St. Paul Policy

2 Dinger also makes reference to a separate representation in a letter from St. Paul to Dinger’s counsel
(Wright Ex. 20) which did not address “protected person” status and which is dealt with below.
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explicitly provides that an employee driving her own car is not a “protected person,” hence the

purported estoppel cannot expand the coverage of the policy under the very authority upon which

Dinger relies.

In support of her estoppel argument, Dinger also cites a statement by St. Paul in a letter to

her counsel that “It is understood that in the event that Ms. Wishkeno determined to not be entitled

to protection under the Federal Tort Claims Act, the Dinger family [will], of course look to

Travelers [St. Paul] to satisfy their claim that is in the excess of the Safeco policy limits.” (Dinger

Mem., p. 23, citing Wright Exhibit 20.) This statement did not represent that St. Paul would

provide coverage, only that St. Paul understood that Dinger would seek coverage. It was an

acknowledgement of Dinger’s counsel’s statement in a letter to St. Paul that Dinger would look to

St. Paul and Safeco if the Tort Claims Act did not apply. (Ex. 4 to Dinger’s Amended

Counterclaim [ECF #52-4]). No representation was made that Wishkeno was a “protected person”

or that the matter would be covered under the Policy.

As a matter of Kansas law, Dinger cannot create coverage by means of waiver or estoppel,

and St. Paul is entitled to a determination that these doctrines do not support coverage for

Wishkeno under the St. Paul Policy.

C. Dinger Cannot Establish A Claim For Bad Faith.

Dinger cites Kansas cases allowing a contractual action for bad faith. (Dinger Opp., pp. 28-

29.) However, none of these decisions allows a tort action for bad faith. The Kansas cases have

consistently held that “Kansas does not recognize a tort of bad faith, and an aggrieved insured’s

recovery is limited to policy benefits, costs, interest, and attorney fees where appropriate.”

United States Fire Ins. Co. v. Bunge N. Am., Inc., 2008 U.S. Dist. LEXIS 59737, at *59 n.12 (D.

Kan. Aug. 4, 2008). In Kansas, the contractual bad faith issue is not a separate claim but the
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plaintiff “litigates the breach [of the duty of good faith] in the main cause of action for breach of

contract; and the plaintiff must point to a separate contract term that the defendant allegedly

violated by failing to act in good faith.” Id. Here, Dinger has identified no such separate term and

there is clearly a bona fide legal dispute concerning the application of the St. Paul Policy. State

Farm Ins. Co. v. Christie, 2015 U.S. Dist. LEXIS 21085 (D. Kan. Feb. 23, 2015) (no bad faith

liability where there is a “good faith question as to whether there is coverage …”).

Moreover, there is no possible liability for bad faith failure to settle within policy limits,

because St. Paul’s limits for the primary auto liability and umbrella policies exceed the judgment

that was entered.

In short, Dinger cannot establish a claim for bad faith that goes beyond her breach of

contract claim, and, accordingly, St. Paul is entitled judgment on Count II of the Amended

Counterclaim.

D. Wishkeno’s Purported Assignment Has No Effect Because The Assignment Was
Executed After She Had Settled Dinger’s Claim Against Her And She, Therefore,
Had No Remaining Interest To Assign.

Dinger contends that Wishkeno’s purported assignment was effective even though

Wishkeno had no remaining interest at the time of the assignment, which was four years after

Dinger had executed a covenant not to execute against Wishkeno and taken the $100,000 limit of

the Wishkeno’s Safeco policy. (Dinger Opp., pp. 21-24.) None of the Kansas decisions cited by

Dinger3 involved an alleged assignment executed years after the putative assignor had settled the

claim and agreed to a covenant not to execute which eliminated the alleged insured’s interest in

the matter.

3 Glenn v. Fleming, 247 Kan. 296 (1990); Dyer v. Holland, 1997 WL 807866 (D. Kan. Dec. 6, 1997);
Smotherman v. Caswell, 755 F.Supp. 346 (D. Kan. 1990).
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More instructive is the Illinois Appellate Court’s decision in AMCO Ins. Co. v. Cincinnati

Ins. Co., 2014 IL App (1st) 122856, where the insured settled with the tort plaintiff and then

purported to assign its rights against the insurer to the tort plaintiff. The Court ruled that “after

AMCO paid the full amount of the settlement, [the insured] no longer had any claims to recover

money from Cincinnati. Thus, [the insured’s] assignment of ‘any and all rights, claims and causes

of action [the insured] * * * [has] to recover any sums from Cincinnati,’ was essentially

meaningless.” Id. at ¶ 25.

In this case, after agreeing to the covenant not to execute, Wishkeno had no remaining

interest in the matter since she was not potentially liable for any “damages” for any “bodily injury”

that could arguably be covered under the terms of the St. Paul Policy. Hence, St. Paul is entitled

to judgment on the claims Dinger alleges as assignee because the assignment was of no effect.

CONCLUSION

For the reasons stated here and in St. Paul’s opening memorandum, the Court should grant

St. Paul’s motion for summary judgment and deny Dinger’s motion for summary judgment.

Dated: January 14, 2020
Respectfully submitted,

ST. PAUL FIRE AND MARINE INSURANCE
COMPANY

By: s/ Roderick T. Dunne
One of Its Attorneys

Roderick T. Dunne
Alan M. Posner
KARBAL, COHEN, ECONOMOU, SILK & DUNNE, LLC
150 South Wacker Drive, Suite 1700
Chicago, Illinois 60606
Tel: (312) 431-3700
Fax: (312) 431-3670
rdunne@karballaw.com
aposner@karballaw.com
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