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UNITED STATES DISTRICT COURT  

 FOR THE DISTRICT OF COLUMBIA 

 

SCOTTS VALLEY BAND OF ) 

POMO INDIANS, ) 

  ) 

 Plaintiff, ) 

  ) 

 v. ) Case No.  1:19-cv-1544-ABJ  

  )  

UNITED STATES ) 

DEPARTMENT OF ) 

THE INTERIOR, et al., )   

  ) 

 Defendants. ) 

                                                                                   ) 

 

 

REPLY IN SUPPORT OF MOTION FOR RECONSIDERATION 
 

The Scotts Valley Band of Pomo Indians (“Scotts Valley”) has applied for permission to 

build a large casino in Vallejo, California (the “Project”), for which it must obtain a 

determination by the United States Department of the Interior (“Interior”) that the proposed 

Project site is “gaming-eligible” under the Indian Gaming Regulatory Act (“IGRA”).   

The Vallejo site lies within the aboriginal territory of the Yocha Dehe Wintun Nation 

(“Yocha Dehe” or “Tribe”) and contains cultural resources affiliated with Yocha Dehe’s Patwin 

ancestors.1  Moreover, casino gaming at the Vallejo site would decimate Yocha Dehe’s own 

gaming facility, reducing revenues by more than 40% and requiring an estimated 650 to 700 

layoffs.2   

 
1 See Declaration of Anthony Roberts (Dkt. 17-2) (“Roberts Decl.”) ¶ 2. 

2 See Roberts Decl. ¶¶ 2, 5, 10-11; Supplemental Declaration of Anthony Roberts (Dkt. 19-1) 

(“Supp. Roberts Decl.”) ¶¶ 4-6. 
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For both reasons, Yocha Dehe successfully advocated for Interior to deny Scotts Valley’s 

request for a determination that the Vallejo site is “gaming-eligible” (the “Indian Lands Opinion” 

or “ILO”).  The ILO effectively prohibits Scotts Valley from developing the Project at the 

Vallejo site (though not from developing a similar facility closer to Scotts Valley’s Lake County 

homeland), thereby conferring substantial economic and cultural benefits on Yocha Dehe. 

In this case, Scotts Valley has sued to invalidate the ILO.  If successful, the suit will 

likewise eliminate the ILO’s benefits to Yocha Dehe.  This Court nonetheless denied Yocha 

Dehe’s Motion to Intervene, holding in a September 28, 2020, Memorandum and Order (the 

“Opinion”) that (1) Yocha Dehe lacks standing; (2) resolving the case in Yocha Dehe’s absence 

would not impair the Tribe’s ability to protect its interests; and (3) Yocha Dehe failed to identify 

the claims in which it seeks to participate.  Opinion (Dkt. 33) at 9-15. 

Yocha Dehe moved for reconsideration under Federal Rule of Civil Procedure 59(e), 

explaining that reconsideration is warranted to correct inaccurate assumptions about the 

regulatory role of the ILO, to address facts and argument that were properly presented in Yocha 

Dehe’s briefing but overlooked in the Opinion, and to incorporate recent legal authority.  See 

Reconsideration Motion (Dkt. 37) at 2-7.   

Perhaps seeking to muddy the waters, Scotts Valley’s Opposition (Dkt. 38) presents a 

scattershot series of counter-arguments, many of which appear disconnected from the specific 

grounds for reconsideration presented in Yocha Dehe’s moving papers.  To help clarify the 

issues in dispute – and to confirm the need for reconsideration – Yocha Dehe has organized this 

Reply in three parts: (A) standing, (B) impairment of interest, and (C) claims and defenses in 

common with the main action.    
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A.  Reconsideration Is Warranted Because Yocha Dehe Has Standing. 

The Opinion concluded that Yocha Dehe lacks standing.  Opinion (Dkt. 33) at 9-12.  As 

explained in Yocha Dehe’s moving papers (Dkt. 37 at 3-5), that conclusion should be 

reconsidered for each of the following reasons.   

1. The Opinion’s Standing Analysis Failed To Address Injury Arising From 

Yocha Dehe’s Loss Of Benefits If The ILO Is Invalidated. 

Settled, controlling law finds injury-in-fact sufficient to support standing if “a party 

benefits from agency action, the action is then challenged in court, and an unfavorable decision 

would remove the party’s benefits.”  Crossroads Grassroots Policy Strategies v. Fed. Election 

Comm’n, 788 F.3d 312, 317 (D.C. Cir. 2015); see also Fund for Animals v. Norton, 322 F.3d 

728, 733 (D.C. Cir. 2003) (same); Military Toxics Project v. Envtl. Protection Agency, 146 F.3d 

948, 953-54 (D.C. Cir. 1998) (same).  That is precisely the situation presented here:  The ILO 

benefits Yocha Dehe by preventing a project that would harm the Tribe’s economic and cultural 

interests; Scotts Valley has challenged the ILO and seeks to invalidate it; and if Scotts Valley’s 

legal challenge is successful Yocha Dehe’s benefits would be removed.  Although the issue was 

properly presented in Yocha Dehe’s intervention papers, it was overlooked in the Opinion itself.  

See Reconsideration Motion (Dkt. 37) at 5 (collecting relevant citations).  Therefore, 

reconsideration is warranted.  See Berge v. United States, 949 F. Supp. 2d 36, 41 (D.D.C. 2013) 

(“Relief under Rule 59(e) is warranted when there were facts or legal issues properly presented 

but overlooked by the court in its decision…”).  

Scotts Valley does not dispute the principle that vacatur of a beneficial agency action 

may constitute injury-in-fact sufficient to support an intervenor’s standing.  Scotts Valley Opp. 

(Dkt. 38) at 10-11.  Instead, it argued Yocha Dehe lacks standing because the Tribe “gained 

nothing” from the ILO.  Id. at 11.  This claim does not survive even minimal scrutiny.  Scotts 
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Valley does not (and cannot) dispute that the Project threatens massive economic and cultural 

harm to Yocha Dehe.  Compare Roberts Decl. (Dkt. 17-2) ¶¶ 2, 5, 10-11, and Supp. Roberts 

Decl. (Dkt. 19-1) ¶¶ 4-6 (both identifying harm to Yocha Dehe) with Scotts Valley Opp. (Dkt. 

38) at 10-11, and Scotts Valley Opp. to Motion to Intervene (Dkt. 18) (both failing to dispute 

harm).  It is also undisputed that the ILO blocks the Project, protecting Yocha Dehe from those 

very same economic and cultural threats.  Id.  Yocha Dehe advocated for the ILO and obtained 

the regulatory benefits it sought.  It now has standing to defend against Scotts Valley’s proposed 

removal of those benefits.  See Military Toxics Project, 146 F.3d at 953-54. 

Crossroads Grassroots Policy Strategies v. Federal Election Commission, 788 F.3d 312 

(D.C. Cir. 2015), a case repeatedly (though misleadingly) cited by Scotts Valley, is not to the 

contrary.  There, a public policy organization sought to intervene in defense of a Federal Election 

Commission ruling that shielded the organization from the possibility of future enforcement 

proceedings.  Id. at 316-17.  The Court of Appeals found invalidation of the ruling would 

constitute injury-in-fact, and it allowed the organization to intervene.  Id. at 318.  But the court 

also clarified that “even where the possibility of [plaintiff] prevailing on the merits after remand 

is speculative, a party seeking to uphold a favorable ruling can still suffer a concrete injury in 

fact.”  Id. at 317 (emphasis added).  In other words – and contrary to Scotts Valley’s 

representation – Yocha Dehe need not prove vacatur of the ILO will certainly or immediately 

produce a casino at the Vallejo Project site.  See id.  It is enough that Yocha Dehe has 

demonstrated that the ILO provides a benefit that would be certainly and immediately removed if 

Scotts Valley prevails.  Id.3 

 
3 Nor is intervention limited to parties directly regulated by the agency action at issue.  Cf. Scotts 

Valley Opp. at 10-11.  A movant may establish standing to intervene in defense of agency action 
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The same principle has been applied in other cases involving Indian gaming.  In Sault 

Ste. Marie Tribe of Chippewa Indians v. Bernhardt, 331 F.R.D. 5 (D.D.C. 2019), for example, a 

tribal project proponent filed suit challenging Interior’s denial of certain authorizations that were 

necessary to build new casinos. The owners of non-tribal casinos sought to intervene, arguing 

that vacatur of Interior’s decision would cause them economic harm.  Id. at 11-12.  The Sault Ste. 

Marie court found the tribal project proponent would “likely” be able to develop new casinos if 

Interior’s initial decision were vacated.  Id. at 12.  But, critically, the court went on to clarify that 

intervention would be appropriate even if no tribal casino construction were certain.  Id.  

“[E]ven if the fate of the proposed [tribal] casinos is speculative,” the court explained, vacatur of 

Interior’s decision would “cause a significant immediate injury by depriving the [non-tribal] 

casinos of the benefit of a favorable final judgment.”  Id. (citing Clinton v. New York, 524 U.S. 

417, 431 (1998)).  The same reasoning confirms Yocha Dehe’s standing here.4 

2. The Opinion’s Standing Analysis Is Premised On Erroneous Assumptions 

About The Regulatory Role Of The ILO.  

The Opinion’s standing analysis should also be reconsidered because it is based on two 

erroneous assumptions.   First, the Opinion inaccurately assumes the ILO process is separate 

from – and merely preliminary to – a future application process by which Scotts Valley will 

apply for permission to build the Project.  See Opinion (Dkt. 33) at 11 (rejecting Yocha Dehe’s 

showing of harm “because Scotts Valley is seeking review of a threshold determination that must 

be made before it can even apply for permission to establish a casino…”) (emphasis added).  

 

even if it benefits from that action only “indirectly” or “tangentially.”  Crossroads, 788 F.3d at 

318; see also Waterkeeper Alliance v. Wheeler, 330 F.R.D. 1, 9 (D.D.C. 2019).  

4 The Opinion cites a separate portion of Sault Ste. Marie that addresses intervention by tribal 

parties.  See Opinion (Dkt. 33) at 10.  It does not discuss Sault Ste. Marie’s holding on 

intervention by non-tribal parties.  Id. 
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Second, the Opinion erroneously suggests that Yocha Dehe will suffer no harm because it can 

pursue its IGRA arguments in proceedings conducted under the National Environmental Policy 

Act (“NEPA”) and Indian Reorganization Act.  Id. at 9-10. 

In response, Scotts Valley argues that the ILO “comes at the beginning of a lengthy 

multi-step administrative process” and lists a series of statutes and regulations that may apply 

before the Project can be built.  Scotts Valley Opp. (Dkt. 38) at 5.  But the existence of other 

steps in the regulatory process does nothing to address injury to Yocha Dehe arising from loss of 

the ILO’s benefits or (worse) a new ILO favorable to Scotts Valley.  Indeed, several of the listed 

authorities – “Department of Justice Title Standards,” for example – do not appear to have any 

relevance to issues of gaming eligibility.  See 25 C.F.R. § 151.13.   Others – including, most 

notably, NEPA – address potential impacts of building the Project, but not the question of 

whether (as a matter of IGRA’s substantive requirements) the Project can be built at all.  See, 

e.g., Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 350-53 (1989) (NEPA is 

purely procedural and does not mandate project outcomes).  Scotts Valley still has not identified 

any public permitting or approval process that would supersede or substitute for the substantive 

gaming eligibility analysis contained in an ILO.  Yocha Dehe can no more obtain a favorable 

opinion about gaming eligibility through the NEPA process than it can resolve environmental 

questions in an ILO. 5  

 
5 Scotts Valley’s suggestion that a positive ILO would be reconsidered in Interior’s ultimate 

Record of Decision (“ROD”) is not convincing.  The cases to which Scotts Valley cites simply 

recount the contents of two RODs that discuss gaming eligibility; they neither describe nor 

require a “new analysis of the parcel’s eligibility for gaming,” as Scotts Valley misleadingly 

suggests.  Scotts Valley Opp. (Dkt. 38) at 6.  Moreover, RODs are released only in final form; 

Yocha Dehe would have no ability to review, comment on, or otherwise address a draft.  See 40 

C.F.R. § 1505.2. 
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Scotts Valley also claims Yocha Dehe lacks standing under Defenders of Wildlife v. 

Perciasepe, 714 F.3d 1317, 1324 (D.C. Cir. 2013).  Scotts Valley Opp. (Dkt. 38) at 8-9.  But 

Defenders of Wildlife is readily distinguishable.  There, a group of environmental organizations 

sued the Environmental Protection Agency (“EPA”) for failure to conduct a rulemaking within a 

statutorily mandated time period.  Id. at 1320-21.  The plaintiffs and the agency entered a 

consent decree specifying a new deadline for the rulemaking.  Id.  Various industry groups then 

sought to intervene as defendants.  Id.  The Court of Appeals held the industry groups lacked 

standing to intervene because the consent decree would have no impact on the substance of any 

future rulemaking process; instead, it “merely require[d] that EPA conduct a rulemaking and 

then decide whether to promulgate a new rule – the content of which [was] not in any way 

dictated by the consent decree – using a specific timeline.”  Id. at 402-03.  

Here, in contrast, Scotts Valley’s claims address the substance (rather than the timing) of 

Interior’s decision-making.  Complaint (Dkt. 1) ¶¶ 42-62.  And its request for relief is by no 

means limited to a new rulemaking on a clean slate.  Id. at 15-16.  On the contrary, Scotts Valley 

has quite explicitly requested rulings that would materially affect the substance of any 

proceedings that may be conducted on remand.  Id.  Its third claim, for example, seeks to loosen 

Interior’s current requirements under 25 C.F.R. part 292.  See id. ¶¶ 51-53.  Its fourth claim asks 

Interior to reach certain evidentiary conclusions favoring Scotts Valley.  Id. ¶¶ 56-58.  And its 

prayer for relief seeks, among other things, to suspend otherwise-applicable regulatory 

requirements and to affirmatively require Interior to make specific evidentiary findings.  None of 

this bears any resemblance to the claims and relief at issue in Defenders of Wildlife.  And all of it 

confirms that Yocha Dehe has standing to participate in this case as an intervenor-defendant.  
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3. The Opinion’s Standing Analysis Should Be Reconsidered to Address Recent 

Legal Authority. 

Reconsideration is also warranted to address a recent opinion by Judge Contreras in case 

number 19-2377, MGM Global Resorts v. Department of the Interior.  The MGM Global opinion 

would allow Scotts Valley to seek dismissal of legal challenges to any future casino approvals, 

thereby undermining the Opinion’s assumption that Yocha Dehe can protect its interests by 

participating in future proceedings.  See Reconsideration Motion (Dkt. 37) at 6. 

Scotts Valley claims reconsideration is not warranted because MGM Global is nothing 

new.  Scotts Valley Opp. at 8.  That would likely come as a surprise to Judge Contreras, who, 

after reviewing the same case law cited in Scotts Valley’s brief, concluded that “the D.C. Circuit 

has not spoken directly to this issue.”  MGM Global Resorts, No. 19-2377, 2020 U.S. Dist. Lexis 

169262, at *14 (D.D.C. Sept. 16, 2020).   

Scotts Valley also points out the absence of case law in which a tribal casino proponent 

has employed the procedural device authorized in MGM Global.  See Scotts Valley Opp. at 7.  

But that hardly undermines Yocha Dehe’s position.  Rather, it serves to confirm that MGM 

Global is a recent legal development justifying reconsideration. 

Finally, it is worth noting one argument Scotts Valley has not made.  Nowhere in its 

Opposition brief is there any suggestion that Scotts Valley plans to refrain from using MGM 

Global to preclude judicial review of future decisions about the Project.  That silence serves to 

further confirm that vacatur of the ILO would immediately render Yocha Dehe less able to 

pursue its desired outcome and, as a consequence, “bring about [a] threat to Yocha Dehe’s 

economic interests.”  Opinion (Dkt. 33) at 10. 
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B. Reconsideration Is Warranted Because This Action Threatens To Impair Yocha 

Dehe’s Ability To Protect Its Interests. 

 The Opinion also concluded that this action does not threaten to impair Yocha Dehe’s 

ability to protect its interests.  Opinion (Dkt. 33) at 13-14.  That conclusion should be 

reconsidered for some of the same reasons set forth above:  It is based on the erroneous 

conclusion that the ILO is merely a prerequisite to the approval process for Scotts Valley’s 

proposed Project (part A.2, supra); and MGM Global demonstrates that Yocha Dehe’s ability to 

protect its interests will be impaired (part A.3, supra).  In addition, the Opinion errs by failing to 

follow the longstanding rule of Natural Resources Defense Council v. Costle, 561 F.2d 904, 910 

(D.C. Cir. 1977), which provides that “it is not enough to deny intervention under [Rule] 

24(a)(2) because applicants may vindicate their interests in some later, albeit more burdensome, 

litigation.”    

Scotts Valley takes issue with Costle, noting that the case does not address standing.  

Scotts Valley Opp. (Dkt. 38) at 9-10.  True enough.  But Yocha Dehe has relied on Costle in 

connection with Rule 24’s “impairment of interests” requirement, not to demonstrate with 

standing issues.  See Reconsideration Motion (Dkt. 37) at 4 (parenthetical including reference to 

Rule 24(a)(2)).  And there is no reason to doubt Costle’s continuing authority on Rule 24.  

Indeed, Scotts Valley’s suggestion (Dkt. 38 at 9) that Defenders of Wildlife found Costle “had no 

precedential effect…” borders on misrepresentation.  The relevant passage from Defenders reads 

“Costle does not analyze the standing issue and therefore has no precedential effect on the 

jurisdictional question before us.”  Defenders of Wildlife, 714 F.3d at 1325 (emphasis added).  
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The referenced “jurisdictional question” was (of course) standing rather than Rule 24.  Costle 

remains controlling for Rule 24 purposes.6 

Scotts Valley also disputes that MGM Global would impair Yocha Dehe’s ability to 

protect its interests.  Scotts Valley Opp. (Dkt. 38) at 9.  Even if MGM Global effectively 

forecloses future legal challenges, Scotts Valley argues, Yocha Dehe would retain the right to 

participate in administrative processes.  Id.  Some perspective is called for here.  If Scotts Valley 

were to prevail in this litigation, Yocha Dehe would be forced to try to regain its current 

regulatory position in agency proceedings that (1) would be exempt from existing regulatory 

requirements favorable to Yocha Dehe (supra, p.7); (2) would require Interior to make specific 

factual findings favorable to Scotts Valley (id.); and (3) would not be subject to meaningful 

judicial review (supra, part A.3).  There can be no reasonable dispute that such a result would 

impair Yocha Dehe’s practical ability to protect its interests.  See, e.g. Fund for Animals, 322 

F.3d at 735 (movant’s interests impaired where “the task of reestablishing the status quo if 

[plaintiff] succeeds…will be difficult and burdensome”).    

C. Reconsideration Is Warranted Because Yocha Dehe Properly Identified Claims 

And Defenses In Common With The Main Action. 

In denying Yocha Dehe’s alternative request for permissive intervention, the Opinion 

summarily concluded that the Tribe had not “specified the claim or defense it may have ‘that 

 
6 Nor, for that matter, is there any basis to doubt or distinguish other, more recent authority that 

accords with Costle.  See, e.g., WildEarth Guardians v. Jewell, 320 F.R.D. 1, 4 (D.D.C. 2017) 

(“[T]he interest of the prospective intervenor-defendant may be impaired where a decision in the 

plaintiff’s favor would return the issue to the administrative decision-making process, 

notwithstanding the prospective intervenor’s ability to participate…”);  Atl. Sea Island Grp. LLC 

v. Connaughton, 592 F. Supp. 2d 1, 7 (D.D.C. 2008) (impairment of interest where intervenor 

would need to advocate through the administrative process in order to regain its prior position).  

That the intervenors in WildEarth Guardians asserted a regulatory interest rather than an 

economic interest (see Scotts Valley Opp. (Dkt. 38) at 12) is a factual distinction that makes no 

legal difference here.  See Connaughton, 592 F. Supp. 2d. at 7.   
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shares with the main action a common question of law or fact.’”  Opinion (Dkt. 33) at 15 quoting 

Fed. R. Civ. P. 24(b).  Yocha Dehe’s moving papers explained why that conclusion was 

erroneous, citing and quoting from previously filed documents identifying specific claims against 

which Yocha Dehe seeks to defend.  See Reconsideration Motion (Dkt. 37) at 7.   

Scotts Valley does not dispute that Yocha Dehe’s intervention papers properly specified 

claims and defenses in common with the main action.  Scotts Valley Opp. (Dkt. 38) at 13.  

Instead, it claims this information does not warrant reconsideration because “the parties have 

already fully briefed the issue of permissive intervention.”  Id.  The argument makes little sense.  

Rule 59(e) was adopted for the very purpose of allowing courts to reconsider their judgments 

and correct legal and factual errors.  See, e.g., White v. N.H. Dep’t of Emp’t Sec., 455 U.S. 445v , 

450 (1982) (discussing purposes of rule); Davenport v. Djourabchi, 316 F. Supp. 3d 58, 62 

(D.D.C. 2018) (Jackson, J.) (rule allows “the court to correct errors of fact appearing on the face 

of the record, or errors of law”).  Not surprisingly, there is no case prohibiting reconsideration of 

matters that have already been briefed.  On the contrary, case law confirms that reconsideration 

is appropriate to address “facts or legal issues properly presented” in previous briefs “but 

overlooked by the court.”  Berge, 949 F. Supp. at 41; see also Boland v. Cacper Construction 

Corp., 130 F. Supp. 3d 379, 382 (D.D.C. 2015) (reconsideration warranted to correct court’s 

misapprehension of a party’s position).  That is the situation presented here.  Compare Motion to 

Intervene (Dkt. 17-1) at 5 with Opinion (Dkt. 33) at 15.  Therefore, reconsideration of the 

Court’s denial of permissive intervention is warranted.     
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CONCLUSION 

For the foregoing reasons, the Opinion should be reconsidered and Yocha Dehe should be 

granted intervention.  If reconsideration and intervention are granted, Yocha Dehe will comply 

with the briefing schedule set forth in this Court’s October 21, 2020, Minute Order and will 

focus its participation on Scotts Valley’s Third and Fourth claims for relief.  No party has alleged 

any prejudice or inconvenience arising from those terms of participation. 

Respectfully submitted,  

  

Dated:  November 10, 2020   /s/  Samantha R. Caravello   

Matthew G. Adams, pro hac vice 

Samantha R. Caravello (D.D.C. Bar No. CO0080) 

KAPLAN KIRSCH & ROCKWELL LLP 

595 Pacific, 4th Floor 

San Francisco, CA 94133 

(628) 209-4151 

madams@kaplankirsch.com 

scaravello@kaplankirsch.com   

 

George T. Skibine (D.C. Bar No. 328427)  

DENTONS US LLP 

1900 K St. NW 

Washington, DC  20006 

(202) 408-8665 

george.skibine@dentons.com  

 

Counsel for Proposed Intervenor-Defendant  

Yocha Dehe Wintun Nation  
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CERTIFICATE OF SERVICE 

I hereby certify that on this 10th day of November, 2020, I caused service of the attached 

Reply in Support of Motion for Reconsideration to be made by filing it with the Clerk of the 

Court via the CM/ECF System, which sends a Notice of Electronic Filing to all parties with an e-

mail address of record who have appeared and consented to electronic service.  To the best of my 

knowledge, all parties to this action receive such notices.  

 

 /s/  Samantha R. Caravello    

Samantha R. Caravello (D.D.C. Bar No. CO0080) 

KAPLAN KIRSCH & ROCKWELL LLP 

1675 Broadway, Suite 2300 

Denver, CO 80202 

(303) 825-7000 

scaravello@kaplankirsch.com   
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