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UNITED STATES DISTRICT COURT  

 FOR THE DISTRICT OF COLUMBIA 

 

SCOTTS VALLEY BAND OF ) 

POMO INDIANS, ) 

  ) 

 Plaintiff, ) 

  ) 

 v. ) Case No.  1:19-cv-1544-ABJ  

  )  

UNITED STATES ) 

DEPARTMENT OF ) 

THE INTERIOR, et al., )   

  ) 

 Defendants. ) 

                                                                                   ) 

 

 

MOTION FOR RECONSIDERATION 
 

Pursuant to Federal Rule of Civil Procedure 59(e), the Yocha Dehe Wintun Nation 

(“Yocha Dehe” or “Tribe”), a federally recognized Indian tribe, respectfully requests 

reconsideration of this Court’s September 28, 2020, Memorandum Opinion and Order (the 

“Order”) (Dkt. 33) denying the Tribe’s Motion (Dkt. 17) for intervention as of right or, in the 

alternative, for permissive intervention.1  Reconsideration is warranted to address (1) inaccurate 

assumptions about the regulatory role of the agency decision at issue in this case; (2) facts and 

argument that were properly presented in Yocha Dehe’s briefing but overlooked in the Order; 

and (3) recent legal authority. 

  

 
1 Before filing this Motion, counsel for Yocha Dehe made a good-faith effort to confer with 

counsel for the Federal Defendants and counsel for Plaintiff.  Counsel for the Federal Defendants 

states no position on the Motion at this time.  Counsel for Plaintiff states that Plaintiff plans to 

oppose the Motion.    
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STANDARD OF REVIEW 

Rule 59(e) was adopted to “make clear that the district court possesses the power” to 

correct its errors during the period immediately following entry of a judgment.  White v. New 

Hampshire Dep’t of Emp’t Sec., 455 U.S. 445, 450 (1982).  Consistent with that broad purpose, 

courts have “considerable discretion in ruling on a Rule 59(e) motion.”  Lance v. United Mine 

Workers of America 1974 Pension Trust, 400 F. Supp. 2d 29, 31 (D.D.C. 2005).  Although 

alteration of a judgment is an uncommon remedy, Rule 59(e) motions remain an appropriate 

procedural vehicle to “permit the court to correct errors of fact appearing on the face of the 

record, or errors of law.”  Davenport v. Djourabchi, 316 F. Supp. 3d 58, 62 (D.D.C. 2018) 

(Jackson, J.).   

As a general matter, Rule 59(e) calls for reconsideration to address an “intervening 

change of controlling law, the availability of new evidence, or the need to correct a clear error or 

prevent manifest injustice.”  Firestone v. Firestone, 76 F.3d 1205, 1208 (D.C. Cir. 1996).  In 

applying that general standard, courts have granted reconsideration to consider “facts or legal 

issues properly presented but overlooked by the court” (Berge v. United States, 949 F. Supp. 2d 

36, 41 (D.D.C. 2013)); to correct a misapprehension of the moving party’s position (Boland v. 

Cacper Construction Corp., 130 F. Supp. 3d 379, 382 (D.D.C. 2015)); to revise incomplete or 

clearly erroneous legal analysis (Flynn v. Dick Corp., 565 F. Supp. 2d 141, 145-47 (D.D.C. 

2008)); and to take account of recent legal developments (Davenport, 316 F. Supp. 3d at 63-65).        

ARGUMENT 

A. Denial Of Intervention As Of Right Should Be Reconsidered 

The Order identified two reasons for denying Yocha Dehe’s request to intervene as of 

right.  It found the Tribe lacks standing, concluding that the question of whether the Scotts 

Valley Band of Pomo Indians’ proposed casino site is eligible for gaming under the Indian 
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Gaming Regulatory Act (“IGRA”) presents only a remote and speculative risk of harm to Yocha 

Dehe.  Opinion (Dkt. 33) at 7-12.  And it found that denying intervention would have no 

“practical impact” on Yocha Dehe’s ability to protect its economic and cultural interest in 

preventing gaming at the proposed casino site.  Id. at 13-14.  These findings and conclusions 

should be reconsidered for each of three reasons.     

First, the Opinion rests on erroneous assumptions about the gaming eligibility 

determination (generally referred to as an Indian Lands Opinion or “ILO”) at issue in this case.  

Both in its analysis of standing and in its analysis of “practical impact,” the Opinion assumes the 

ILO is distinct from — a mere prerequisite to — some future permit application process by 

which Scotts Valley will seek permission to develop a casino.  See Opinion (Dkt. 33) at 11 

(“because Scotts Valley is seeking review of a threshold determination that must be made before 

it can even apply for permission to establish a casino…”); id. at 14 (“if Scotts Valley succeeds in 

obtaining the ILO the second time around, and it gains the right to apply to operate a gaming 

facility…”) (emphasis original).  But the Administrative Record shows that Scotts Valley has 

already applied for permission to develop a casino at the proposed site.  See AR 4461-4500.  The 

casino development plans are detailed and specific.  See, e.g., AR 4470-72 (site plans), 4483 

(square footage of various project components), 4494 (discussion of 5-year business plan).  The 

ILO is part of the permitting and approval process for that planned development.  AR 4497.  And 

granting relief to Scotts Valley in this proceeding would materially affect the casino permitting 

and approval process conducted on remand.  See, e.g., Complaint (Dkt. 1) at ¶¶ 51-55 (requesting 

a ruling on the application of specific regulatory requirements to the ILO decision-making 

process), ¶¶ 56-59 (requesting a ruling as to the strength and sufficiency of evidence allegedly 

relevant to the ILO decision-making process).    
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Also erroneous is the Opinion’s assumption that Yocha Dehe can pursue its IGRA 

arguments in other permitting processes.  The Opinion cites generic notice-and-comment 

requirements of the National Environmental Policy Act (“NEPA”) and Indian Reorganization 

Act (“IRA”) as evidence of “opportunities for public notice and comment throughout the 

administrative proceedings under the IGRA.”  Opinion (Dkt. 33) at 14 (emphasis added).  But the 

cited requirements do not, in fact, concern IGRA procedures.  See 25 C.F.R. § 151.12 (IRA 

proceedings); 43 C.F.R. § 46.435 (NEPA proceedings).  Nor do they otherwise govern the 

requirements for issuance of an ILO.  Id.  And while it is true that an ILO is but one of the 

permits and approvals Scotts Valley must obtain, none of the other required permitting and 

approval processes addresses whether the Vallejo site is eligible for gaming under IGRA.  As the 

D.C. Circuit has explained, “it is not enough to deny intervention under [Rule] 24(a)(2) because 

applicants may vindicate their interests in some later, albeit more burdensome, litigation.”  Nat. 

Res. Def. Council v. Costle, 561 F.2d 904, 910 (D.C. Cir. 1977); see also WildEarth Guardians 

v. Jewell, 320 F.R.D. 1, 4 (D.D.C. 2017) (“the interest of a prospective defendant-intervenor may 

be impaired where a decision in the plaintiff’s favor would return the issue to the administrative 

decision-making process, notwithstanding the prospective intervenor’s ability to participate in 

formulating any revised [decision]”).   

Reconsideration is warranted to correct the erroneous assumptions identified above.  See, 

e.g., Berge, 949 F. Supp. 2d at 43 (granting reconsideration to correct an inaccurate legal 

premise); Flynn, 565 F. Supp. 2d. at 147 (granting reconsideration to correct erroneous analysis 

of underlying law); Lance, 400 F. Supp. 2d at 30 (granting reconsideration where “the Court’s 

decision was grounded on an incomplete review of the applicable law”).  
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Second, reconsideration is also warranted to address an independent basis for standing 

that was presented in the briefing but overlooked in the Opinion.  In moving to intervene, Yocha 

Dehe explained its economic and cultural interests in the ILO decision-making process.  See 

Yocha Dehe Motion (Dkt. 17-1) at 6; Declaration of Anthony Roberts (Dkt. 17-2) at ¶¶ 2-11.  

Scotts Valley argued that Yocha Dehe’s interests were too speculative to support standing.  

Scotts Valley Opp. (Dkt. 18) at 5-7.  Yocha Dehe then pointed out that Scotts Valley had ignored 

“settled case law finding injury-in-fact sufficient to support standing ‘where a party benefits 

from agency action, the action is then challenged in court, and an unfavorable decision would 

remove the party’s benefits.’”  Yocha Dehe Reply (Dkt. 19) at 4 (quoting Crossroads Grassroots 

Policy Strategies v. Fed. Election Comm’n, 788 F.3d 312, 317 (D.C. Cir. 2015) and collecting 

additional cases).  There can be no reasonable dispute that Yocha Dehe benefits from the agency 

action at issue in this case.  And, as Yocha Dehe explained in its briefing, controlling precedent 

holds “that fact, in and of itself, is enough to establish the injury-in-fact necessary to confer 

standing.”  Yocha Dehe Reply (Dkt. 19) at 4-5.  The Opinion appears to have overlooked this 

basis for standing.  See Opinion (Dkt. 33) at 7-12.  Reconsideration is therefore warranted.  See 

Berge, 949 F. Supp. 2d at 41 (“[r]elief under Rule 59(e) is warranted when there were facts or 

legal issues properly presented but overlooked by the court in its decision”); see also AARP v. 

Equal Employment Opportunity Comm’n, 292 F. Supp. 3d 238, 242 (D.D.C. 2017) (granting 

reconsideration where a previously raised issue was not fully addressed in the original 

judgment); Payne v. Barnhart, No. 03-01438 (RCL), 2010 U.S. Dist. Lexis 87788, at *8 (D.D.C. 

July 26, 2010) (granting reconsideration where the original decision “neglected to address” a 

material element of the movant’s position).    

Case 1:19-cv-01544-ABJ   Document 37   Filed 10/21/20   Page 5 of 9



6 
 

Third, reconsideration is warranted given a recent opinion issued by Judge Contreras in 

MGM Global Resorts v. Department of the Interior.2  That case, like this one, involves a 

proposed tribal casino development project.  See MGM Global Resorts v. United States Dep’t of 

Interior, No. 19-2377 (RC), 2020 U.S. Dist. Lexis 169262, at *2-3 (D.D.C. Sept. 16, 2020).  The 

owners of an existing casino filed suit challenging the Department of the Interior’s approval of 

certain amendments to a tribal-state gaming compact — one of the approvals needed for the 

proposed tribal casino development to proceed.  Id. at *3-8.  The tribal project proponents sought 

intervention for the limited purpose of asserting their sovereign immunity and moving to dismiss 

under Federal Rule of Civil Procedure 19.  Id. at *7-8.  Judge Contreras granted the request for 

limited intervention — the first time in this Circuit that a tribal casino proponent has been 

allowed to intervene for the sole purpose of seeking Rule 19 dismissal of litigation challenging a 

project approval.  Id. at *14 (“the D.C. Circuit has not spoken directly to this issue…”), *15-20 

(allowing limited intervention).  That decision further undermines the Opinion’s core assumption 

that Yocha Dehe can adequately protect its interests by participating in future proceedings.  See 

Opinion (Dkt. 33) at 14.  If Scotts Valley can rely on MGM Global Resorts to seek dismissal of 

legal challenges to any future casino approvals, the present proceeding may represent Yocha 

Dehe’s only meaningful opportunity to be heard.  For this reason, too, reconsideration is 

warranted.  See Davenport, 316 F. Supp. 3d at 63-65 (reconsideration granted to address new 

legal developments); Lance, 400 F. Supp. 2d at 31 (same). 

 
2 Judge Contreras issued the decision on September 16, 2020 — more than a year after the close 

of briefing on Yocha Dehe’s intervention motion, but 12 days prior to this Court’s Opinion.  The 

fact that MGM Global Resorts was issued just before the Opinion’s issuance (rather than just 

after) does not bar reconsideration.  In Lance, for example, reconsideration was granted to 

address a decision issued 10 days prior to the original judgment.  Lance, 400 F. Supp. 2d at 30-

31.  And in Davenport, this Court granted reconsideration to address a decision that predated 

judgment by several months.  See Davenport, 316 F. Supp. 3d at 63 n.4.   
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B. Denial Of Permissive Intervention Should Be Reconsidered 

The Opinion denied Yocha Dehe’s request for permissive intervention, stating that “the 

Court has serious doubts that Yocha Dehe has standing to intervene” and, further, that Yocha 

Dehe “has not specified the claim or defense it may have ‘that shares with the main action a 

common question of law or fact.’”  Opinion (Dkt. 33) at 15 (quoting Fed. R. Civ. P. 24(b)). 

The Opinion’s standing analysis should be reconsidered for the reasons set forth in 

Section A, above.  And the suggestion that Yocha Dehe failed to specify relevant claims or 

defenses is clearly erroneous.  In moving to intervene, the Tribe specifically identified the claims 

against which it seeks to defend: “Yocha Dehe intends to focus its participation on Scotts 

Valley’s Third and Fourth claims for relief, both of which relate to Yocha Dehe’s Patwin 

ancestors, Scotts Valley’s Pomo ancestors, their respective aboriginal territories, and factual 

evidence about those territories that Yocha Dehe introduced during the administrative 

proceedings.”  See Yocha Dehe Motion (Dkt. 17-1) at 5.  Citing settled law, the Tribe went on to 

explain that an intervenor’s obligation to specify a claim or defense is not interpreted strictly; 

that permissive intervention is appropriate so long as the intervenor will defend against 

Plaintiff’s claims; and that Yocha Dehe will undertake precisely such a defense.  Id. at 10.  None 

of this was disputed by Scotts Valley.  Scotts Valley Opp. (Dkt. 18) at 11-12.  Reconsideration 

should therefore be granted to correct the erroneous conclusion that Yocha Dehe failed to specify 

claims or defenses shared with the main action.  See Boland, 130 F. Supp. 3d at 382 (D.D.C. 

2015) (reconsideration granted where court misapprehended a party’s position); Defenders of 

Wildlife v. Salazar, 842 F. Supp. 2d 181, 185 (D.D.C. 2012) (same); see also Berge, 949 F. Supp. 

2d at 41 (reconsideration warranted where “there were facts or legal issues properly presented 

but overlooked by the court in its decision”).   
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CONCLUSION 

For the foregoing reasons, the Opinion should be reconsidered and Yocha Dehe should be 

granted intervention.  Yocha Dehe has reviewed the Court’s October 15, 2020, Minute Order 

regarding the development of a merits briefing schedule, as well as the October 21, 2020, 

Proposed Briefing Schedule (Dkt. 35) submitted by the parties.  If reconsideration and 

intervention are granted, the Tribe will comply with any briefing schedule this Court may order.  

Respectfully submitted,  

  

Dated:  October 21, 2020   /s/  Samantha R. Caravello   

Matthew G. Adams, pro hac vice 

Samantha R. Caravello (D.D.C. Bar No. CO0080) 

KAPLAN KIRSCH & ROCKWELL LLP 

595 Pacific, 4th Floor 

San Francisco, CA 94133 

(628) 209-4151 

madams@kaplankirsch.com 

scaravello@kaplankirsch.com   

 

Paula M. Yost, pro hac vice 

George T. Skibine (D.C. Bar No. 328427)  

DENTONS US LLP 

1999 Harrison St. 

Suite 1300  

Oakland, CA 94612 

(415) 882-5009 

paula.yost@dentons.com 

george.skibine@dentons.com  

 

Counsel for Proposed Intervenor-Defendant  

Yocha Dehe Wintun Nation  
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CERTIFICATE OF SERVICE 

I hereby certify that on this 21st day of October, 2020, I caused service of the attached 

Motion for Reconsideration to be made by filing it with the Clerk of the Court via the CM/ECF 

System, which sends a Notice of Electronic Filing to all parties with an e-mail address of record 

who have appeared and consented to electronic service.  To the best of my knowledge, all parties 

to this action receive such notices.  

 

 /s/  Samantha R. Caravello    

Samantha R. Caravello (D.D.C. Bar No. CO0080) 

KAPLAN KIRSCH & ROCKWELL LLP 

1675 Broadway, Suite 2300 

Denver, CO 80202 

(303) 825-7000 

scaravello@kaplankirsch.com   
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