
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

 
 
Case No. 1:20-cv-01704 (JPO) 
 
 
 

 
 

 

 

 

 

 

MEMORANDUM OF LAW IN SUPPORT OF  
PLAINTIFFS’ MOTION TO REMAND THIS ACTION TO STATE COURT 

  

 
SKULL VALLEY BAND OF GOSHUTE 
INDIANS OF UTAH, et al., 
 

Plaintiffs, 
 

                     v. 
 
U.S. BANK NATIONAL ASSOCIATION, 
 
 Defendant. 

Case 1:20-cv-01704-JPO   Document 28   Filed 05/27/20   Page 1 of 14



i 
 

TABLE OF CONTENTS 
TABLE OF AUTHORITIES .......................................................................................................... ii 

PRELIMINARY STATEMENT .................................................................................................... 1 

FACTUAL AND PROCEDURAL BACKGROUND.................................................................... 3 

ARGUMENT .................................................................................................................................. 4 

I. Legal Standard ...................................................................................................................... 4 

II. The Complaint Does Not Assert a Federal Claim or Raise a Substantial Question of 
Federal Law ................................................................................................................................. 5 

A. The Governing Law Provision Does Not Dictate that                                                            
Federal Law Applies to Plaintiffs’ Breach of Contract Claim ........................................... 6 

B. The United States Government Does Not Have                                                                                
A Substantial Interest in the Governing Agreements .......................................................... 9 

CONCLUSION ............................................................................................................................. 11 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Case 1:20-cv-01704-JPO   Document 28   Filed 05/27/20   Page 2 of 14



ii 
 

TABLE OF AUTHORITIES 
Cases 

Bank of Am. Natl. Trust & Sav. Assn. v. Parnell, 352 U.S. 29, 77 S. Ct. 119 (1956)................... 10 
Caterpillar, Inc. v. Williams, 482 U.S. 386, 107 S. Ct. 2425 (1987) .............................................. 5 
CeCe & Co. Ltd v. U.S. Bank N.A., 153 A.D.3d 275 (1st Dep’t 2017) .............................. 1, 2, 6, 7 
Chan Ah Wah v. HSBS Bank PLC, No. 13-cv-4789-JPO, 2014 WL 2453304,  
 2014 U.S. Dist. LEXIS 75627 (S.D.N.Y. Jun. 2, 2014) .............................................................. 8 
Charter Oak Fire Ins. Co. v. Zurich Am. Ins. Co., No. 19-cv-4212-LJL,  
 2020 U.S. Dist. LEXIS 74002 (S.D.N.Y. Apr. 27, 2020) ........................................................... 7 
City of Rome, N.Y. v. Verizon Communications, Inc., 362 F.3d 168 (2d Cir. 2004) ...................... 5 
D.B. Zwirn Special Opportunities Fund, L.P. v. Tama Broad., Inc.,   
 550 F. Supp. 2d 481 (S.D.N.Y. 2008) ......................................................................................... 4 
Donovan v. Rothman, 106 F. Supp. 2d 513 (S.D.N.Y. 2000) ......................................................... 8 
In re MTBE Prods. Liab. Litig., 488 F.3d 112 (2d Cir. 2007) ........................................................ 5 
Intelepix LLC v. Pittel, 11-CV-0025-SJF-WDW, 2011 WL 122048,  
 2011 U.S. Dist. LEXIS 3294 (E.D.N.Y. Jan. 10, 2011) ............................................................ 10 
Kurzon v. Democratic Nat’l. Comm., No. 16-cv-4114-JPO, 2017 WL 2414834,  
 2017 U.S. Dist. LEXIS 85031 (S.D.N.Y. June 2, 2017) ............................................................. 5 
NMC Residual Ownership LLC v. U.S. Bank N.A.,  
 153 A.D.3d 284 (1st Dep’t 2017) .................................................................................... 1, 6, 7, 9 
O’Melveny & Meyers v. FDIC, 512 U.S. 79, 114 S. Ct. 2048 (1994) .......................................... 10 
Rivera v. Phipps Houses Servs., No. 01-cv-2324-HB, 2001 WL 740779,  
 2001 U.S. Dist. LEXIS 8939 (S.D.N.Y. Jun. 29, 2001) ........................................................ 9, 10 
Eugene Iovine v. City of N.Y., 98-cv-2767, 1999 WL 4899,  
 1998 U.S. Dist. LEXIS 20420 (S.D.N.Y. Jan. 5, 1999) .............................................................. 7 
Shukla v. Deloitte Consulting LLP, No. 19-cv-10578-AJN-SDA,  
 2020 U.S. Dist. LEXIS 34688 (S.D.N.Y. Feb. 27, 2020) ........................................................... 4 
Woodward Governor Co. v. Curtiss-Wright Flight Systems, Inc.,  
 164 F.3d 123 (2d Cir. 1998) ...................................................................................................... 10 

Statutes 

28 U.S.C. § 1331 ..................................................................................................................... 4, 5, 6 
28 U.S.C. § 1447(c) .................................................................................................................... 1, 4 

Case 1:20-cv-01704-JPO   Document 28   Filed 05/27/20   Page 3 of 14



1 
 

PRELIMINARY STATEMENT 
 

Plaintiffs Skull Valley Band of Goshute Indians of Utah, Boston Mortgage Investments 

XIII, LLC, Boston Mortgage Investments XVI, LLC, Crispin Koehler Holdings III, LLC, Esopus 

Mortgages, LLC, Fancher Mortgages, LLC, Hiler Mortgages, LLC, Kismet Mortgages, LLC, 

Lansing Mortgages, LLC, Remsen Mortgages, LLC, Salem Mortgages, LLC, Thornwood 

Mortgages, LLC, Upton Mortgages, LLC, Vernon Mortgages, LLC, Windham Mortgages, LLC, 

Xebec Mortgages, LLC and Yorkshire Mortgages, LLC (collectively, “Plaintiffs”), by and through 

their undersigned counsel, respectfully submit this memorandum of law in support of their motion 

to remand this action, which was improperly removed to this Court by Defendant U.S. Bank 

National Association (“Defendant” or “U.S. Bank” ), to the Supreme Court of the State of New 

York, County of New York (the “State Court”), pursuant to 28 U.S.C. 1447(c).   

Defendant’s notice of removal (the “Notice of Removal”) seeks to distort Plaintiffs’ state 

law claim for breach of contract in an apparent effort to evade the application of unfavorable 

precedent set forth by the First Department of the Appellate Division, Supreme Court, State of 

New York, in two recent decisions involving the same Defendant, virtually identical governing 

agreements and fact patterns and the application of New York law – NMC Residual Ownership 

LLC v. U.S. Bank N.A., 153 A.D.3d 284 (1st Dep’t 2017) (“The trust documents do not give [U.S. 

Bank] the express right to purchase trust assets for its own financial benefit at less than market 

value and to thereby diminish, let alone extinguish, plaintiffs’ interest as residual security 

holders.”) and CeCe & Co. Ltd v. U.S. Bank N.A., 153 A.D.3d 275 (1st Dep’t 2017) (“In the 

absence of an express contractual right to do so, the trustee’s [U.S. Bank’s] action clearly 

constitutes a prohibited conflict of interest, because it financially benefitted the trustee [U.S. Bank] 

at the expense of the residual security holders.  The trustee [U.S. Bank] completely defeated the 
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equity value of the trust assets that belonged to the residual security owners by usurping the 

profitable value of the assets for itself.”).   

Tellingly, Defendant did not remove those cases to this Court as would be expected if, in 

truth, the “United States has a substantial interest in the contract being litigated,” as Defendant 

incorrectly claims in its Notice of Removal. See Notice of Removal, ¶13.  Defendant’s response 

to the Complaint also does not include any effort to make the United States or any governmental 

agency a party to this action.  See Defendant’s Answer [DE 12].  Defendant’s shifting positions 

speaks volumes.   

This dispute is a garden-variety breach of contract case concerning Defendant’s breaches 

of the Governing Agreements (defined below). That is the sole cause of action asserted in the 

Complaint and Defendant’s breaches of those agreements (and not its violations of any federal 

rule, statute, or regulation) is the only breach alleged in the Complaint.  Compl., ¶¶ 32-33.  As 

aptly stated by the court in CeCe & Co. Ltd v. U.S. Bank N.A., 153 A.D.3d 275, 279 (1st Dep’t 

2017), and equally applicable here, “[a]lthough the financial transaction underlying the dispute is 

complex, the parties’ legal dispute is really quite simple.”  Simply put, U.S. Bank got sticky fingers 

and took the funds belonging to the residuary trust beneficiaries, the Plaintiffs, in breach of the 

applicable agreements.   

Notwithstanding the common state law claim presented and well-settled authority 

circumscribing the scope of federal question jurisdiction to the allegations in Plaintiffs’ well-

pleaded Complaint, Defendant advances two untenable theories: (i) that the United States 

Government has a “substantial interest” in the outcome of a contractual dispute between two 

private litigants; and (ii) that “the question raised by the Complaint is whether Defendant’s conduct 

violated federal law” (Notice of Removal, ¶¶ 13,14) – the latter of which is expressly belied by the 
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actual breaches alleged in the Complaint (See Compl., ¶¶ 32-33), the former of which is contrived, 

and neither of which appear on the face of the Complaint or are supported by legal precedent.   

In sum, there is no plausible basis for federal question jurisdiction here and, as such, this 

case should be remanded to the State Court. 

FACTUAL AND PROCEDURAL BACKGROUND 
 

 On January 28, 2020, Plaintiffs commenced an action in State Court against Defendant (the 

“State Court Action”).1  The State Court Action arises out of Defendant’s theft of in excess of $50 

million from Plaintiffs.  Compl., ¶1.  Defendant has been the Trustee of certain Trusts that consist 

of pooled mortgage-backed securities and of which Plaintiffs are residual holders and beneficiaries 

of such Trusts.  Id., ¶2.  Defendant terminated the Trusts, purchased the trust assets at below market 

value and then re-sold them at significantly higher market prices, reaping a substantial profit – a  

profit that should have gone to Plaintiffs as the residual holders and beneficiaries of the Trusts.  

Id., ¶3.  Instead, Defendant wrongfully took the profits for itself.  Id., ¶4.  Thus, Plaintiffs assert a 

single cause of action for breach of contract based on these actions which constitute a breach of 

the relevant Governing Agreements. Id.; see also id., ¶33 (“Defendant breached the Governing 

Agreements… by failing to pay Plaintiffs the amounts that Plaintiffs are entitled to receive from 

the sale of the Trust Assets in connection with the Clean Up Calls and wrongfully usurping those 

proceeds for itself.”).  On February 26, 2020, Defendant filed the Notice of Removal seeking to 

remove Plaintiffs’ single-count, breach of contract Complaint to this Court based on 28 U.S.C. § 

1331, federal question jurisdiction. 

 
1 Plaintiffs’ Complaint (“Complaint” or “Compl.”) is annexed to the accompanying Declaration of Irwin Weltz 
(hereinafter, “Weltz Decl.”), dated May 27, 2020, as Exhibit A. The Governing Agreements are defined in footnote 2 
of the Complaint.  Compl., p. 5 at fn. 2. The Notice of Removal ([DE] 1) is annexed to the Weltz Decl. as Exhibit B.   
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ARGUMENT 
 

I. Legal Standard 

 A case pending in a state court can be removed to federal court only if “the district courts 

of the United States have original jurisdiction.”  Shukla v. Deloitte Consulting LLP, No. 19-cv-

10578-AJN-SDA, 2020 U.S. Dist. LEXIS 34688, at *5 (S.D.N.Y. Feb. 27, 2020) quoting 28 

U.S.C. § 1441(a).  A defendant may remove the state court case to federal court only if it could 

have originally been commenced in federal court based on federal question jurisdiction or diversity 

jurisdiction.  Id.  After a case has been removed to federal court, “[i]f at any time before final 

judgment it appears that the district court lacks subject matter jurisdiction, the case shall be 

remanded.”  Id., at *6 quoting 28 U.S.C. § 1447(c); see also D.B. Zwirn Special Opportunities 

Fund, L.P. v. Tama Broad., Inc.,  550 F. Supp. 2d 481, 486, 488 (S.D.N.Y. 2008) (noting that “a 

federal court has an independent duty to determine that it has subject matter jurisdiction and may 

raise the issue sua sponte” and remanding case to state court because “[a]lthough determining the 

appropriate relief to which plaintiff is entitled -- should plaintiff succeed in its action -- may require 

some interpretation of the Communications Act and will involve seeking the approval of the FCC, 

‘it is still the contracts, and not federal law, that the plaintiff[] seeks to have enforced.’”).  

Defendant bears the burden of establishing subject matter jurisdiction and courts construe the 

removal statute narrowly, resolving any doubts against removability.  Shukla, 2020 U.S. Dist. 

LEXIS 34688, at *6.    

In the instant case, Defendant seeks to avoid this Court’s limited jurisdiction by casting 

Plaintiffs’ single-count Complaint asserting breach of contract as a claim that somehow arises 
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under the laws of the United States and raises a question of federal law.  See Notice of Removal, 

¶¶ 6, 14.2  Defendant’s position has no merit.   

II. The Complaint Does Not Assert a Federal Claim or Raise a Substantial Question 
of Federal Law 
 

“To invoke federal question jurisdiction under 28 U.S.C. § 1331, a plaintiff must plead ‘a 

colorable claim ‘arising under’ the Constitution or laws of the United States.”  Kurzon v. 

Democratic Nat’l. Comm., No. 16-cv-4114-JPO, 2017 WL 2414834, 2017 U.S. Dist. LEXIS 

85031, at *7 (S.D.N.Y. June 2, 2017) (internal citation omitted). “A claim arises under federal law 

‘where a well-pleaded complaint establishes either that federal law creates the cause of action or 

that the plaintiff’s right to relief necessarily depends on resolution of a substantial question of 

federal law.” Id. at *7 (internal citations omitted) (“As a threshold matter, none of Kurzon’s state-

law claims necessarily depends on the resolution of substantial questions of federal law so as to 

serve as an independent hook for federal question jurisdiction; they are garden-variety state-law 

tort and contract claims that do not implicate federal law, and Kurzon does not argue otherwise.”).  

The Supreme Court has long recognized that this “rule makes the plaintiff the master of the claim; 

he or she may avoid federal jurisdiction by exclusive reliance on state law.” Caterpillar, Inc. v. 

Williams, 482 U.S. 386, 392, 107 S. Ct. 2425, 2429 (1987).  In addition, the “mere existence or 

invocation of a federal defense does not furnish sufficient basis for jurisdiction to attach.” City of 

Rome, N.Y. v. Verizon Communications, Inc., 362 F.3d 168, 175 (2d Cir. 2004).  

 
2 As the Notice of Removal solely seeks removal based on federal question jurisdiction, the Court need not, and should 
not, consider any other potential grounds for removal. In re MTBE Prods. Liab. Litig., 488 F.3d 112, 124 (2d Cir. 
2007) (“In determining whether jurisdiction is proper, we look only to the jurisdictional facts alleged in the Notices 
of Removal.”) 
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Plaintiffs’ Complaint does not assert a federal claim or violation and federal law does not 

create the cause of action.  Nor does Plaintiffs’ well-pleaded Complaint establish that their right 

to relief under state law requires the resolution of a substantial question of federal law in dispute 

between the parties.  Rather, Plaintiffs’ Complaint asserts a sole breach of contract claim against 

Defendant for breaching the Governing Agreements, which claim is virtually identical to the 

breach of contract claims asserted by the plaintiffs, and upheld by the First Department applying 

New York law, in NMC Residual Ownership LLC v. U.S. Bank N.A. and CeCe & Co. Ltd v. U.S. 

Bank N.A.  

Notwithstanding these facts, Defendant curiously invoked 28 U.S.C. § 1331 federal 

question jurisdiction based on two meritless grounds – (1) that the governing law provision in the 

Standard Trust Provisions purportedly requires the application of the “laws of the United States of 

America” to any dispute arising thereunder (See Notice of Removal, ¶¶ 12, 14); and (2) that the 

United States has a substantial interest in the contract being litigated because of “its critical role 

through Ginnie Mae as guarantor of payments to certificate holders of the Trusts and a third-party 

beneficiary of the contract” (Id., ¶ 13). 

A. The Governing Law Provision Does Not Dictate that  
Federal Law Applies to Plaintiffs’ Breach of Contract Claim 
 

As a threshold matter, Defendant’s position concerning the governing law provision in the 

Standard Trust Provisions is incredulous and incomplete, to wit, the Notice of Removal 

underscores cherry-picked excerpts from this provision while inexplicably omitting other salient 

portions.  See Notice of Removal, ¶ 12 (“The Standard Trust Provision makes clear that “THE 

TRUST AGREEMENT SHALL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE 

WITH THE LAWS OF THE UNITED STATES OF AMERICA.”).   

Yet, that provision reads, in full, as follows: 
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THE TRUST AGREEMENT SHALL BE GOVERNED BY AND 
CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE 
UNITED STATES OF AMERICA.  INSOFAR AS THERE MAY 
BE NO APPLICABLE LAW OF THE UNITED STATES, THE 
INTERNAL LAWS OF THE STATE OF NEW YORK 
(WITHOUT GIVING REGARD TO CONFLICT OF LAWS 
PRINCIPLES) SHALL BE DEEMED REFLECTIVE OF THE 
LAWS OF THE UNITED STATES OF AMERICA, INSOFAR AS 
TO DO SO WOULD NOT FRUSTRATE THE PURPOSES OF 
ANY PROVISION OF THE TRUST AGREEMENT OR THE 
TRANSACTIONS GOVERNED THEREBY. 
 

(the “Governing Law Provision”) Compl., at Exhibit B, at § 8.07.  (emphasis added).   

Thus, contrary to Defendant’s position, the Governing Law Provision contains no mandate 

that the Governing Agreements are “required to be construed under the laws of the United States 

of America”  or that “the question raised by the Complaint is whether Defendant’s conduct violated 

federal law.”  See id., ¶ 14.  Instead, the language of the Governing Law Provision makes clear 

that there may not be an applicable federal law, and not, as Defendant suggests, that there 

necessarily is an applicable federal law.  Consequently, the Governing Law Provision expressly 

recognizes Plaintiffs’ breach of contract claim under New York law as did Defendant itself in 

NMC Residual and CeCe & Co. Ltd, as well as the First Department.  Charter Oak Fire Ins. Co. 

v. Zurich Am. Ins. Co., No. 19-cv-4212-LJL, 2020 U.S. Dist. LEXIS 74002, at *6 (S.D.N.Y. Apr. 

27, 2020) (noting that courts should give contractual provisions their plain meaning, so as not to 

render any provision meaningless, and not create a new contract under the guise of interpretation).   

Plaintiffs’ well-pleaded Complaint unequivocally demonstrates that the sole breach of 

contract claim against Defendant is based on Defendant’s breaches of its duties arising from the 

Governing Agreements, not from any duties or claims arising from federal law or, as Defendant 

incorrectly asserts, from a violation of federal law.  Plaintiffs’ breach of contract claim is also not 

based on any federal regulation, rule, law or statute.  See Eugene Iovine v. City of N.Y., 98-cv-
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2767, 1999 WL 4899, 1998 U.S. Dist. LEXIS 20420, at *5, 11 (S.D.N.Y. Jan. 5, 1999)(noting that 

“contractual obligations, whether or not referencing a federal regulation, are inherently creatures 

of state law” and finding that the court lacked subject matter jurisdiction where “plaintiff’s claims 

amount to no more than a state-law breach of contract action requiring an interpretation of a federal 

regulation.”).     

This Court’s decision in Chan Ah Wah v. HSBS Bank PLC, No. 13-cv-4789-JPO, 2014 WL 

2453304, 2014 U.S. Dist. LEXIS 75627 (S.D.N.Y. Jun. 2, 2014) is particularly instructive.  In that 

case, the plaintiffs commenced an action in this Court asserting claims against their bank for 

“various state law theories including fraud, breach of fiduciary duty, and breach of contract.”  Id. 

at *1.  The complaint there also contained a single allegation that the Court had federal question 

jurisdiction based on Section 10(b) of the Securities Exchange Act; yet, did not assert any cause 

of action thereunder.  Id. at *4.  In finding that this Court lacked subject matter jurisdiction over 

plaintiffs’ claims, Your Honor aptly reasoned that: 

Here, the Complaint—which makes no further mention of §10(b), 
does not allege any violation of §10(b), and does not allege facts 
from which a §10(b) violation could be inferred—does not show that 
Plaintiffs’ cause of action is based upon §10(b).  Merely invoking 
the existence of some federal statute, without presenting facts or 
alleging a claim related to that statute, does not establish federal 
question jurisdiction. Rather, as summarized in the first paragraph 
of the Complaint, this is an action for state law claims only: 
specifically, for “breache[s] of contract, fraudulent actions, 
omissions and misrepresentations, breaches of fiduciary duties, 
negligent supervision and respondeat superior.”  

 
Id. at *5.  Likewise, Your Honor should summarily dismiss Defendant’s specious contentions that 

“the question raised by the Complaint is whether Defendant’s conduct violated federal law” 

(Notice of Removal, ¶ 14) – a statement that is expressly belied by the Complaint’s well-pleaded 

allegations.  See Donovan v. Rothman, 106 F. Supp. 2d 513, 516 (S.D.N.Y. 2000) (“[A] plaintiff 
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as ‘master of the complaint’ may preclude removal by electing to disregard an available federal 

dimension of a claim and asserting only a distinct state law cause of action.”). 

B. The United States Government Does Not Have  
A Substantial Interest in the Governing Agreements 

  
Defendant’s contention that the United States Government has a substantial interest in the 

Governing Agreements being litigated based on its contrived “critical role” purportedly as a 

guarantor (through Ginnie Mae) of the payments due under the Trust Agreements, is similarly 

unavailing.  See Notice of Removal, ¶ 13.   

At the outset, Defendant’s contention that the United States Government guaranteed the 

payments of the funds misappropriated by U.S. Bank is contrary to the allegations of Plaintiffs’ 

Complaint (Compl., ¶ 18) and the First Department’s decision in CeCe & Co. Ltd v. U.S. Bank 

N.A., 153 A.D.3d 275, 277, 281 fn. 4 (1st Dep’t 2017) (noting that the regular security holders’ 

payments were guaranteed by Ginnie Mae while the residual security holders had no such 

guarantee of payment).  Further, to suggest that U.S. Bank previously overlooked such purported 

“critical role” in NMC and CeCe only to “discover” it in this case strains credulity. 

Moreover, although district courts are empowered to confer federal question jurisdiction 

over a case involving a substantial federal interest in certain circumstances, courts should be 

mindful that the “word ‘substantial’ is not mere surplusage, and it is not sufficient that a case 

merely implicate federal issues.” See Rivera v. Phipps Houses Servs., No. 01-cv-2324-HB, 2001 

WL 740779, 2001 U.S. Dist. LEXIS 8939, at *15 (S.D.N.Y. Jun. 29, 2001) (internal citations 

omitted)(“There must be a substantial federal interest at stake to warrant the assertion of federal 

power over state law claims, and Congress’ interest in the federal enforcement of § 8 housing 

standards does not constitute such a federal interest.”).  Thus, “[e]ven when ‘uniquely federal 

interests’ are implicated, federal common law applies only where there is a ‘significant conflict 
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between some federal policy or interest and the use of state law,’” not presented here. O’Melveny 

& Meyers v. FDIC, 512 U.S. 79, 87, 114 S. Ct. 2048 (1994).   Indeed, a party “seeking to apply 

federal common law where the United States is not even a party faces a substantial burden trying 

to demonstrate an actual, significant conflict between state law and a federal interest.”  Woodward 

Governor Co. v. Curtiss-Wright Flight Systems, Inc., 164 F.3d 123, 127-28 (2d Cir. 1998) 

(rejecting contention that any contract bearing any relation to national security is governed by 

federal common law); Intelepix LLC v. Pittel, 11-CV-0025-SJF-WDW, 2011 WL 122048, 2011 

U.S. Dist. LEXIS 3294, at * 9 (E.D.N.Y. Jan. 10, 2011) (finding that an action involving a 

management dispute could be resolved upon interpretation of plaintiff’s Operating Agreement and 

noting that the fact that plaintiff contracts with the U.S. Government to provide software and 

related services is of no consequence to a resolution of the issues presented). 

  Defendant’s references to Section 306(G) of the National Housing Act, as well as a 

disclosure from the Offering Circular Supplement (Notice of Removal, ¶¶ 10-11), is plainly 

insufficient to establish a substantial federal interest.  See Rivera, 2001 U.S. Dist. LEXIS 8939, at 

*15 (“[I]t cannot be said that the incorporation of federal housing standards in the HAP contract(s) 

creates a substantial federal question.”  (emphasis in original)).  Defendant’s purported concern 

for what it perceives as the potential liability of the federal government from this litigation is “far 

too speculative, far too remote a possibility to justify the application of federal law to transactions 

essentially of local concern.”  See Bank of Am. Natl. Trust & Sav. Assn. v. Parnell, 352 U.S. 29, 

33-34, 77 S. Ct. 119, 121 (1956).   

 As no federal statute or constitutional violation is alleged in the Complaint, and there is no 

substantial question of federal law or uniquely federal interest implicated in this action, this Court 

does not have original subject matter jurisdiction over this matter.   
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CONCLUSION 
 

 For all of the foregoing reasons, Plaintiffs respectfully request that the Court grant 

Plaintiffs’ motion to remand in its entirety and for such other and further relief in Plaintiffs’ favor 

as this Court deems appropriate.   

Dated: Mineola, New York 
 May 27, 2020 

Respectfully submitted, 
 
WELTZ KAKOS GERBI WOLINETZ  

VOLYNKY LLP 
 

By: /s/ Irwin Weltz___________ 
     Irwin Weltz 
     Thomas Scot Wolinetz 
     Robert B. Volynsky 
34 Willis Avenue, Suite 106 
Mineola, New York 11501  
Tel: (516) 506-0561 
Fax: (516) 855-8776 
irwin@weltz.law 

 
      SICHENZIA ROSS FERENCE LLP 
 
 By: /s/ Michael H. Ference____ 

          Michael H. Ference 
   1185 Avenue of the Americas, 37th Fl 
   New York, New York 10036 
   Tel: (212) 202-3176 
   mference@srf.law 
 

Attorneys for Plaintiffs 
 

Case 1:20-cv-01704-JPO   Document 28   Filed 05/27/20   Page 14 of 14

mailto:irwin@weltz.law
mailto:mference@srf.law

	TABLE OF AUTHORITIES
	PRELIMINARY STATEMENT
	FACTUAL AND PROCEDURAL BACKGROUND
	ARGUMENT
	I. Legal Standard
	II. The Complaint Does Not Assert a Federal Claim or Raise a Substantial Question of Federal Law
	A. The Governing Law Provision Does Not Dictate that
	Federal Law Applies to Plaintiffs’ Breach of Contract Claim
	B. The United States Government Does Not Have
	A Substantial Interest in the Governing Agreements


	CONCLUSION
	Respectfully submitted,
	WELTZ KAKOS GERBI WOLINETZ
	VOLYNKY LLP

