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IN THE UNITED STATES COURT OF FEDERAL CLAIMS 
 
WILLIAM FLETCHER, TARA 
DAMRON, KATHRYN RED CORN, 
and RICHARD LONSINGER, 
 
Plaintiffs, 
 

v. 
 
THE UNITED STATES OF AMERICA, 
 
Defendant. 

 
 
 
Case No. 1:19-cv-1246- LAS 

 
PLAINTIFFS’ RESPONSE IN OPPOSITION TO UNITED STATES’ MOTION  

TO STRIKE THE DECLARATIONS OF JIM GRAY AND WILSON PIPESTEM 

COME NOW Plaintiffs, William Fletcher, Tara Damron, Kathryn Red Corn, and 

Richard Lonsinger, by and through undersigned counsel, and submit this Response in 

Opposition to United States’ Motion to Strike the Declarations of Jim Gray and Wilson 

Pipestem (herein “United States’ Motion” or “Motion”)).  In opposition to United States’ 

Motion, Plaintiffs state: 

INTRODUCTION 

Through its Motion, the United States seeks to exclude declarations from Jim Gray 

and Wilson Pipestem, individuals with personal knowledge of the United States’ 

settlement, and its negotiation, with the Osage Tribe.  These declarations show that that 

United States did not settle the claims made here.  That conclusion is reinforced by the 

central proposition of the Motion – the so called “No Cooperation” clause.  Logically, if 

the United States settled the individual claims, there would be nothing over which the 
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Osage Nation could cooperate.  Not only does the United States’ Motion run afoul of the 

facts, it also defies logic. 

The United States’ purported basis for excluding the declarations is paragraph 11(g) 

of that Settlement Agreement, which provides: 

No Cooperation. The Osage Tribe, its officers or its employees, or the Osage 
Minerals Council, shall not aid, assist, or support in any way any individual 
or party in the development, initiation, or litigation of a claim against the 
United States that the Osage Tribe has otherwise waived in this Agreement, 
including in the form of sharing evidence, documents, materials, or other 
information the Osage Tribe, their counsel, consultants, experts, or 
contractors possess relating to the claims in the CFC Action. 

Doc. No. 7-1 at 24-25.  

Plaintiffs respectfully propose five main responses to the United States’ Motion to 

Strike as reasons why it and the United States’ Motion to Dismiss should be denied:  1)  

the United States’ Motion to Dismiss raises factual issues concerning the Tribal settlement, 

about which it is appropriate for the Court to entertain factual information; 2) the United 

States litigated and lost the tribal settlement defense and should be collaterally estopped 

from raising the defense again; 3) the No Cooperation Clause does not apply; 4) the No 

Cooperation Clause is unenforceable; and 5) the United States’ contentions regarding 

waiver of claims and the No Cooperation clause have neither legal nor logical merit. 

ARGUMENT AND AUTHORITIES 

I. The United States’ Motion to Dismiss Raises Factual Issues  

Whether it is denied as a summary judgment motion for failing to rely on sufficient 

facts, or if it is denied as a legal matter, Plaintiffs are in the right in providing the Court 

factual information concerning the scope of the Osage Nation Settlement Agreement.  The 
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Tribe’s own lawyer denied that the Tribe ever attempted to settle the claims Plaintiffs bring 

here.  See Doc. No. 10-7 (Pipestem Declaration).  Indeed, at the time the United States and 

the Osage Nation were concluding that agreement, even the United States’ own lawyer 

would not take a position on whether the United States was attempting to settle Plaintiffs’ 

claims in the Osage Nation case.  See Doc. No. 10-8 (emails from Joseph Kim dated 

October 19th and 20th, 2011).1  And, the Chief of the Osage Nation, Jim Gray, confirmed 

that Plaintiffs’ claims were not settled by the Tribe in the Osage Nation case.  See Doc. No. 

10-5 (Gray Declaration).   

Inherently, the United States’ argument that it settled Plaintiffs’ claims is a factual 

one – it has attempted to introduce a prior settlement agreement to assert the claims made 

here are the same as the claims made by the Tribe.  Without any factual support, and fueled 

by only its own argument, the United States’ so-called Motion to Dismiss (which is really 

an inadequate Motion for Summary Judgment) must be denied. 

Rather than attempt to rectify the matter in its reply by offering even a shred of 

evidence that the Osage Nation’s Settlement Agreement now does what even the United 

States’ own lawyer at the time of the settlement would not agree that it does, the United 

States simply reargues its original position, and tries to cover up its inadequate argument 

with this motion to strike.  One cannot imagine a more relevant set of facts – what both 

 
1  The United States is not moving to strike the factual evidence of Mr. Kim’s 

email where he would take “no position” on the settlement.  Accordingly, the United 
States’ position cannot be that it contends no evidence can be presented to the Court – it is 
only seeking to exclude the evidence that most clearly undermines its argument.  The 
United States’ dissonant position is further evidence of why the Motions to Strike and 
Dismiss should be denied. 
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parties to a settlement agreement said about its breadth – to decide whether the United 

States’ argument has merit (which it does not).   

Plaintiffs’ provision of information from both parties in the Osage Tribe case 

concerning the scope of the Settlement Agreement – showing factually that the Settlement 

Agreement does not settle Plaintiffs’ claims – was properly tendered to this Court.  

Generally, testimony regarding the negotiation of a contract, and the intention of the 

parties, is useful for the Court when interpreting the contents of a contract.  See e.g. Central 

Soya Co., Inc. v. Epstein Fisheries, Inc., 676 F.2d 939, 944 (7th Cir.1982) (explaining that 

evidence regarding a settlement may be admissible to demonstrate the settlement’s terms); 

Basha v. Mitsubishi Motor Credit of America, Inc., 336 F.3d 451, 454 (5th Cir. 2003) 

(same); Westchester Specialty Ins. Services, Inc. v. U.S. Fire Ins. Co., 119 F.3d 1505, 

1512–13 (11th Cir.1997) (admitting settlement agreement “for the permissible purpose of 

resolving a factual dispute about the meaning of the settlement agreement”); Kogan v. 

United States, 112 Fed. Cl. 253, 265 (2013) (noting that evidence of prior negotiations is 

useful in determining the intent of the parties) (relying on Sylvania Electric Prods., Inc. v. 

United States, 198 Ct.Cl. 106, 126, 458 F.2d 994, 1005 (1972) (“Expressions of the parties 

during negotiations for the contract are ... a frequent source for interpretation of its text.”).  

Indeed, rather than have this Court consider the uncontroverted evidence, the United States 

attempts to cover the facts up with this Motion to Strike.   

 It is clear that, at least, there exists a question of fact as to whether the Settlement 

Agreement waives Plaintiffs’ claims in this action.  On that issue, the declarations of Mr. 

Gray and Mr. Pipestem and the email from the United States’ counsel, Mr. Kim, are highly 
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relevant and useful to the Court to determine the intention of the parties when making the 

agreement. 

II. The United States Litigated and Lost the Tribal Settlement Issue and Should 
be Estopped from Relitigating the Matter. 

 As more fully addressed in Plaintiffs’ Response to the United States’ Motion to 

Dismiss [Doc. No. 10], issue preclusion ensures that “a party who has litigated an issue 

and lost should be bound by that decision and cannot demand that the issue be decided over 

again.”  In re: Freeman, 30 F.3d 1459, 1465 (Fed. Cir. 1994).  Specifically, issue preclusion 

“bars a party from relitigating an issue once it has suffered an adverse determination on the 

issue, even if the issue arises when the party is pursuing or defending against a different 

claim.”  Moss v. Kopp, 559 F.3d 1155, 1161 (10th Cir. 2009) (internal citation omitted); 

see also Zacharin v. United States, 43 Fed. Cl. 185, 194 (1999) (“The rationale behind the 

doctrine is that a party should be bound by decisions made with respect to litigated issues 

and should not be permitted to obtain a second decision on such issues.”).    

The issue of whether the Osage Tribe settlement waived Plaintiffs’ breach of trust 

claims has been previously litigated by the United States, and lost by it, in the parties’ 

previous action in the Northern District of Oklahoma.  On that issue, the United States 

originally raised this defense in a footnote of its Answer Brief to the Tenth Circuit: 

it is questionable whether . . . Plaintiffs could pursue a claim for an 
accounting [because the settlement agreement between the United States and 
the Osage Nation] waives on behalf of the Osage Nation and Headright 
Holders all claims . . . including all claims regarding the United States’ 
obligation to provide a historical accounting.”  

See Doc. No. 10-9, United States’ Tenth Circuit Brief at 38 n. 5.  Regarding the defense, 
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the Tenth Circuit stated: 

The footnote itself—notably—stops short of claiming that the tribe has the 
power to waive individual tribal members’ claims.  Indeed, the footnote cites 
no authority one way or the other on the ‘question’ it highlights.  And when 
we asked the government at oral argument to clarify its position on the 
‘question’ its footnote posed it retreated still further, disclaiming any 
suggestion that the Osage Nation’s waiver might bind the individual 
plaintiffs in this case. 

Fletcher II, 730 F.3d at 1213-1214 (emphasis added).  As a result, the Tenth Circuit 

considered the defense “doubly waived.”  Id. at 1214. 

 Regardless, when the case returned to the Northern District of Oklahoma on remand, 

the United States continued to assert its argument.  The argument – fully litigated by the 

United States – was also rejected by the Northern District of Oklahoma: 

As part of the settlement agreement, the Osage Nation, “on behalf of itself 
and the Headright Holders” waived “all claims regarding the United States’ 
obligation to provide a historical accounting or reconciliation of the Osage 
Tribal Trust Account.” [Dkt. #1212-1, p. 11]. 

Based on this language, the government asserts, as an affirmative defense, 
that plaintiffs are barred from seeking an accounting of the tribal trust 
account. In response, plaintiffs submit that they were not a party to the 
settlement agreement at issue and that the Osage Nation has no authority to 
settle accounting claims on their behalf. Although the settlement agreement 
states that the Osage Nation “has the authority to act for…and to bind 
Headright Holders with respect to matters relating to the Osage Mineral 
Estate,” [id. at 2], the government here offers no evidence or authority to 
substantiate this assertion. 

*** 

Turning to the merits, the court finds no evidence or authority to support the 
government’s contention that plaintiffs are bound by the Osage Nation’s 
purported waiver of their accounting rights. As previously mentioned, § 
4011(a) grants both the Osage Nation and the headright owners the right to 
an accounting of funds held on their behalf under the 1906 Act. See Fletcher 
II, 730 F.3d at 1209. Nothing in these provisions, or any other statute cited 
by the parties, gives the tribe authority to waive the individual accounting 
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rights of the headright owners. The government contends that the tribe 
possesses such authority as the “elected representative” of the headright 
owners, [Dkt. #1279, Oct. 2014 Hearing Transcript, p. 86], but nothing in the 
Osage Constitution purports to confer such authority, see Osage Nation 
Const. art. 15. Further, even if it did, such a grant would conflict with—and 
thus be preempted by—federal law, which assigns separate accounting rights 
to the plaintiffs and the tribe. See Winton v. Amos, 255 U.S. 373, 391 (1921) 
(“Congress has plenary authority over the Indians and all their tribal 
relations, and full power to legislate concerning their tribal property.”); 
N.L.R.B. v. Pueblo of San Juan, 276 F.3d 1186, 1191 (10th Cir. 2002) 
(“Congress in the exercise of its plenary power over Indian affairs may divest 
Indian tribes of their inherent sovereign authority.”). 

The individual Osage headright owners were not a party to the settlement 
agreement at issue. Indeed, the Court of Federal Claims denied them the 
opportunity to intervene in the case. See Osage Tribe, 85 Fed. Cl. at 166-79. 
Because the Osage Nation lacks authority to waive the plaintiffs’ individual 
accounting rights, they are not bound by the tribe’s settlement agreement 
with the federal government. 

Fletcher, 153 F.Supp.3d at 1365, 1368.  The United States then appealed that decision, but 

then later dropped its appeal waiving the argument for a third time at the Tenth Circuit. 

In the Motion to Strike, and in its Reply [Doc. No. 16 at 12-14], the United States 

asserts that the decisions of the Northern District and the Tenth Circuit are not binding 

legal authority.  The United States’ argument misses the legal reality – the question of 

whether Osage Nation waived Plaintiffs’ Claims was never litigated in the Court of Federal 

Claims.  That issue was litigated in the Northern District and the Tenth Circuit.  While 

decisions of those courts are strongly persuasive legal authority here, this is not a new legal 

issue about which the prior cases are merely persuasive authority.  Instead, the United 

States is attempting to relitigate the defense it already lost—twice.  The United States 

should be precluded from relitigating a claim it lost, and its attempt to couch the issue as 

one of the weight of authority should be rejected.   
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III. The No Cooperation Clause Does Not Apply. 

As noted in Plaintiffs’ Response to the United States’ Motion to Dismiss [Doc. No. 

10], Plaintiffs were not parties to the Osage Settlement.  The United States does not dispute 

this.  Contracts only create obligations upon parties to the contract.  See Nickel v. Pollia, 

179 F.2d 160, 163-164 (10th Cir. 1950) (finding that contractor cannot look to third party 

for payment on contract).  It is a longstanding “principle that one owes no [contractual] 

duty to persons with whom he has no privity of contract.”  Spencer v. Madsen, 142 F.2d 

820, 822 (10th Cir. 1944); see also BLACK’S LAW DICTIONARY (3d Pocket Ed. 2006) 

(defining privity of contract as “[t]he relationship between parties to a contract allowing 

them to sue each other but preventing a third party from doing so”).  Since they were not 

parties, the Settlement Agreement could not bind Plaintiffs and waive their claims. 

In its Motion to Dismiss, the United States seeks to avoid this outcome by arguing 

that Article XV, Section 4 of the Osage Constitution grants the Osage Tribe authority to 

settle the claims of Osage headright holders.  See Doc. No. 7 at 30.  The Section relied 

upon by the United States only creates the Osage Mineral Council, which itself is only 

empowered to “consider and approve leases and to propose other forms of development of 

the Osage Mineral Estate.”  See Osage Const. Art. XV § 4 (available at 

https://www.osagenation-

nsn.gov/sites/default/files/library/ConstitutionOfTheOsageNation.pdf).  See Fletcher, 153 

F.Supp.3d at 1368 (“The government contends that the tribe possesses such authority as 

the ‘elected representative’ of the headright owners, but nothing in the Osage Constitution 

purports to confer such authority.”) (internal citation omitted).  The Osage Mineral Council 
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is not empowered with any right to sue on behalf of Osage headright holders, let alone 

settle their breach of trust claims out from under them. 

IV. The No Cooperation Clause Is Unenforceable. 

 While confidentiality provisions, such as the “No Cooperation” clause at issue here, 

may be enforceable in private contracts, exceptions exist for situations “where the case is 

one of legitimate public interest or involves a governmental body.”  General Steel 

Domestic Sales, LLC v. Steel Wise, LLC, 2009 WL 185614 at **7-8 (D. Colo. Jan. 23, 

2009) (relying on 2 Bus. & Com. Litig. Fed. Cts. § 30:92 (2d ed.)).  Moreover, even if the 

confidentiality provisions of a settlement agreement are enforceable, “not all factual 

matters concerning the settled case will necessarily be muzzled; often courts will protect 

the terms of the settlement but will not allow a confidentiality agreement to prevent 

discovery directed to witnesses who can testify to otherwise admissible factual matters.”  

General Steel, 2009 WL 185614 at *8 (relying on E.E. O.C. v. Astra U.S.A., Inc., 94 F.3d 

738, 71 (1st Cir.1996) (covenant not to assist EEOC held invalid); Kalinauskas v. Wong, 

151 F.R.D. 363 (D.Nev.1993); Hamad, 1997 WL 12955; Wendt v. Walden University, Inc., 

1996 WL 84668 (D.Minn.1996); Peterson v. Seagate, 534 F.Supp.2d 996, 999–1000 

(D.Minn.2008) (voiding settlement because it barred the plaintiff from filing administrative 

charges under the ADEA). 

 Here, Mr. Gray and Mr. Pipestem are not being offered to present testimony 

regarding some confidential aspect of the settlement agreement between the Osage Tribe 

and the United States.  Instead, they offer narrow testimony regarding the scope of the 

waiver contained in the Settlement Agreement, and whether the contracting parties 
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intended to waive the claims of non-parties to the Settlement.  This testimony does not 

undermine the purposes for confidentiality and non-cooperation found in the Settlement 

Agreement. 

V.   The United States’ “No Cooperation” Argument Lacks Logical or Legal 
Footing 

 
The “No Cooperation” clause itself does not state that it relates to claims Plaintiffs 

bring in this action.  Instead, the clause is limited to “a claim against the United States that 

the Osage Tribe has otherwise waived in this Agreement.”2 First, and beyond the fact that 

the Osage Nation did not have the legal authority to settle claims for its members,3 the 

United States fails to explain how the Osage Nation could settle claims of non-members.  

The Osage Headright holders – and Plaintiffs in this case – are not all Osage Tribal 

members.  Richard J. Lonsinger is a member of the Ponca Tribe of Indians of Oklahoma 

and is not Osage.  See Complaint [Doc. No. 1] at ¶ 10.  The Osage Nation has no authority 

to regulate the conduct or property of another tribe’s member.  See e.g. Montana v. United 

States, 450 U.S. 544, 565 (1981) (“the inherent sovereign powers of an Indian tribe do not 

extend to the activities of nonmembers of the tribe.”); United States v. Wheeler, 435 U.S. 

 
2  In their response to the United States’ Motion to Dismiss, Plaintiffs noted 

how they were not parties to the Settlement Agreement, as well as how the Osage Tribe 
lacked authority to settle Plaintiffs’ claims without their consent.  See e.g. Plaintiffs’ 
Response [Doc. No. 10] at 16-19. 

 
3  While the United States alleges that the Osage Nation settled Plaintiffs’ 

claims on behalf of its members, the Osage Nation, the Northern District of Oklahoma and 
the Tenth Circuit all have held the Osage Nation did not settle its members’ claims (the 
Nation’s position), and that the Nation lacks the legal authority to do so (the Court’s 
decisions).   
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313, 326 (1978) (noting that tribes have been divested of sovereignty involving “relations 

between an Indian tribe and nonmembers of the tribe”).  Here, one of Plaintiffs is not 

Osage, is not a member of the Osage Nation, never has been, and the Osage Nation could 

never represent his interests, even where it may have the legal authority to represent the 

interests of Osages on leasing and management of the oil and gas and other assets of the 

Osage Mineral Estate.   

Second, logically, the application of the “No Cooperation” clause makes no sense 

in relation to Plaintiffs’ claims.  If the United States and the Osage Nation thought they 

were settling the claims in this case, then what would there be left for the Osage Nation to 

cooperate with Plaintiffs about?  Indeed, the language of the No Cooperation clause is itself 

limited to claims “against the United States that the Osage Tribe has otherwise waived.”  

Indeed, the Osage Settlement agreement itself – as embodied in the No Cooperation clause 

– shows that while the Osage Tribe may have “otherwise waived” its own claims, it was 

not waiving the claims of third parties – specifically the persons who make this claim in 

this lawsuit.  Otherwise, there would have been no reason for the United States to bargain 

with the Osage Nation to not cooperate with these Plaintiffs because their claims would 

have been already settled.  Indeed, the logic of the United States’ position fails to support 

its own argument.  Instead, and directly contrary to the United States’ position, the only 

logical implication of the “No Cooperation” clause appears to be that the Osage Nation did 

not intend to settle the claims of Plaintiffs in this case.  See Muniz v. United States, 972 

F.2d 1304, 1320 (Fed.Cir.1992) (“A cardinal rule of contract interpretation requires that an 

interpretation which gives meaning to all parts of a contract will be preferred to one which 
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leaves a portion of it useless, inoperative, meaningless or superfluous.”); see also Ponthie 

v. United States, 98 Fed. Cl. 339, 347 (2011) (applying Muniz). 

CONCLUSION 

 WHEREFORE, premises considered, Plaintiffs respectfully request the Court 

DENY the United States’ Motion to Strike, along with any other relief the Court deems 

just and proper. 

Respectfully submitted this 13th day of April, 2020, 
 
THE INDIAN & ENVIRONMENTAL LAW GROUP 
 
s/ Jason B. Aamodt  
Jason B. Aamodt, CFC Bar No. OK-13 
406 S. Boulder Ave, Suite 830 
Tulsa, OK 74013 
(918) 347-6169 
jason@iaelaw.com 
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CERTIFICATE OF SERVICE 

 
I hereby certify that on April 13, 2020, a copy of the foregoing was filed through 

the Court’s CM/ECF management system and electronically served on counsel of record. 

s/ Jason B. Aamodt  
Jason B. Aamodt 
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