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INTRODUCTION 

Individual Defendants Joseph Walsh and Don Lorge are moving for 

summary judgment on Plaintiffs’ claims for declaratory and injunctive relief, 

as well as for fees and costs. There is no basis in any aspect of federal law, 

whether by statute, common law or treaty, that provides Plaintiffs a cause of 

action against either individual Defendant. The Tenth Amendment precludes 

the action, as does the Eleventh Amendment. The County Attorney is also 

entitled to absolute immunity for the conduct underlying Plaintiffs’ claims 

against him. Because this is not a §1983 case, there also is no statutory basis 

for imposing attorneys’ fees on either individual Defendant, and both have a 

qualified immunity for liability for costs. The claims against them simply are 

a sideshow to what is the primary dispute in this case—whether Indian County 

in the northern three townships includes the land within the exterior 

boundaries of a reservation created in Art. 2 of an 1855 treaty with the 

Chippewa. The Court should dismiss them entirely, so the case can go forward 

on the principal issue. 

STATEMENT OF FACTS 

The Parties 

The lead Plaintiff in this case is the Mille Lacs Band of Ojibwe (“Band”), 

a constituent member of the Minnesota Chippewa Tribe, which is a federally 

recognized Indian tribe. See 85 FED. REG. 5462, 5464 (Jan. 20, 2020). The Band 
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brought this lawsuit to obtain a judicial declaration that the reservation 

created for it in Article 2 of the Treaty with the Chippewa, 1855, 10 Stat. 1165, 

continues to exist, despite the reservation being ceded by Article I of the 1863 

Treaty with the Chippewa Indians, 12 Stat. 1249, and by Article I of the 1864 

Treaty with the Chippewa Indians, 13 Stat. 693. While the Band obtained a 

right against compulsory removal in a proviso in Article XII of those two 

treaties, the Band gave up that right pursuant to the Nelson Act, Act of 

January 14, 1889, 25 Stat. 642. Then in 1902, the Band agreed to remove to 

White Earth in exchange for compensation for their improvements. 

(Declaration of Scott M. Flaherty, Ex. 1.) The other two Plaintiffs are 

Sara Rice, currently the Chief of the Mille Lacs Band Tribal Police 

Department, and Derrick Naumann, a tribal police officer. 

The merits of the reservation boundary dispute will be addressed later 

in this case. The present motion concerns Plaintiffs’ claims that Defendants 

County Attorney Walsh and Sheriff Lorge interfered with the Band’s inherent 

law enforcement authority and Plaintiffs’ federal law enforcement authority 

delegated to them under the Tribal Law and Order Act (“TLOA”), Title II of 

Pub. Co. 111-214, 124 Stat. 2258, 2261-2301. 

Defendants are the County of Mille Lacs (“County”) Joseph Walsh, the 

Mille Lacs County Attorney (“County Attorney”) and Don Lorge, the Mille Lacs 

County Sheriff (“Sheriff”), in their official and individual capacities. The duties 
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of the County Attorney are set out primarily in Minnesota Statutes 

Chapter 388; those of the Sheriff in Chapter 387. Both officials are elected by 

the voters of Mille Lac County, including members of the Band eligible to vote 

in County elections. Plaintiffs do not seek money damages from either official, 

only declaratory and injunctive relief, plus fees and costs. (Compl. (ECF 1), 

at 7-8.) 

The Cooperative Agreement 

Indian tribes lack inherent criminal jurisdiction over non-Indian people 

within their own territories. Oliphant v. Suquamish Indian Tribe, 435 U.S. 

191, 212 (1978). Accordingly, to assure more effective policing in places where 

non-members may live in what is defined as Indian Country in 18 U.S.C. 

§1151, states and local governmental units enter into agreements with tribes 

to provide them with state or local law enforcement authority. See Hester v. 

Redwood Cnty., 885 F. Supp. 2d 934, 939-40 (D. Minn. 2012). For example, the 

Minnesota Legislature has enacted a statute specifically for the Band to 

exercise state law enforcement powers. That statute grants the Band the 

powers of a law enforcement agency if the Band agrees to four requirements in 

a cooperative agreement with the Sheriff: (1) to be held liable for its torts and 

those of persons acting on its behalf; to (2) file an appropriate bond or bond-

substitute and (3) an appropriate insurance certificate with the Board of Peace 

Officer Standards and Training; and (4) agree to be subject to be subject to 
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state laws applicable to data practices of law enforcement agencies. Minn. Stat. 

§626.90. Then, if the Band enters into a cooperative agreement with the Sheriff 

defining and regulating the law enforcement activities required by this statute, 

the Band’s police department will have concurrent jurisdiction with the Sheriff 

in the County. See Minn. Stat. §626.90, subds. 2(b) and 2(c). 

The Minnesota Legislature enacted §629.90 in 1991, and since then, the 

Sheriff and the Band have had several cooperative agreements. (Declaration 

of Joseph J. Walsh ¶¶3-4.) In 2008, the then Mille Lac County Sheriff Brent 

Lindgren signed a cooperative agreement with the Band, after the Band had 

terminated a cooperative agreement the prior year. (Walsh Dec. ¶¶4-5 and 

Ex. 1.) That agreement contained the statutory requirements set out in 

§626.90, subd. 2(a), obligated the Sheriff and tribal police to provide mutual 

aid, and required tribal police to cooperate with the County Attorney. (Id.) 

Each party to the 2008 agreement could terminate the agreement on 30 days’ 

notice. (Id.) 

The County Board of Commissioners Votes to Revoke the 2008 
Cooperative Agreement 

On June 21 2016, the Mille Lacs County Board of Commissioners 

(“Board”) voted to revoke the cooperative agreement between the County and 

the Band. The June 21 resolution cited several reasons for terminating the 

cooperative agreement, including inter alia (1) deliberately misleading the 
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County regarding the existence and effect of Department of the Interior 

Solicitor General Opinion M-37032, (2) the Band’s efforts to amend §626.90 to 

make the requirement of a cooperative agreement optional for the Band, 

meaning its police department would potentially have state law enforcement 

authority without a cooperative agreement; (3) the position of the local United 

States Attorney’s Office (“USAO”) that the Band would refer cases directly to 

the USAO, notwithstanding that the cooperative agreement identified the 

County Attorney as the prosecuting authority for the County; (4) the Band 

sensitizing cases to prevent their review by the County Attorney; and 

(5) examples of the Band’s police department operating outside of its 

jurisdiction and without state authorization. The Board thus concluded that 

the relationship between the County and the Band regarding law enforcement 

was “no longer cooperative,” and that relationship no longer served “the 

interest of public safety for the benefit of all residents in Mille Lacs County.”  

(Walsh Dec. ¶¶6-7 and Ex. 2.) 

The County Attorney requested assistance from the Attorney 
General, who denied his request. 

For the County Attorney, the impact of revocation on his office was 

substantial. (Id. at ¶8.) The language of §626.90, subd. 2(b) was mandatory: 

“The band shall enter into mutual aid/cooperative agreements with the Mille 

Lacs County Sheriff under section 471.59 to define and regulate the provision 
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of law enforcement services under this section.”  On July 1, 2016, the County 

Attorney wrote Attorney General Lori Swanson seeking her opinion on, in alia, 

whether—post revocation—the Band’s police department remained a state law 

enforcement agency under Minn. Stat. §626.84, subd. 1(f), and whether the 

Band’s police officers remained peace officers under §626.84, subd. 1(c). In 

making his request, the County Attorney noted that the Band’s Solicitor 

General had taken the position that the Band’s police department would 

remain a state law enforcement agency even after revocation, directly opposite 

from what the County Board had stated in its June 21 resolution. The County 

Attorney emphasized the need for clarity on the status under state law of the 

Band’s police department once revocation became effective after July 21. 

(Walsh Dec. ¶9.) 

Attorney General Swanson replied through a subordinate, Deputy 

Attorney General Christie Eller. The County Attorney made his request under 

Minn. Stat. §8.07, which provides: 

The attorney general on application shall give an opinion, in 
writing, to county, city, town, public pension fund attorneys, or the 
attorneys for the board of a school district or unorganized territory 
on questions of public importance ….. 

Notwithstanding the directive §8.07 provides, Ms. Eller denied the County 

Attorney’s request, citing precedent that the Attorney General does not 

generally issue opinions in fact-dependent circumstances, despite there being 
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no issue of disputed fact attendant to the County Attorney’s request. She 

concluded, “this office is not authorized to issue an opinion regarding the 

matter referenced in your July 1, 2016 letter, and you should proceed to advise 

the County as you deem appropriate.” (Walsh Dec. at ¶¶9-10 and Ex. 3.) 

(Emphasis added.) 

The County Attorney asked the Band to negotiate a new cooperative 
agreement. 

The very day the Board voted to terminate the Cooperative Agreement, 

the County Attorney wrote to the Band’s Chief of Police and its Solicitor 

General: 

Chief Rosati and Solicitor General Matha, 

Please accept this e-mail as an attempt to reach out and determine 
whether you wish to meet in a good faith attempt to negotiate a 
new cooperative agreement pursuant to Minn. Stat. §626.90. 

Notwithstanding my court commitments, I will make every 
attempt to clear my calendar and meet whenever and wherever 
with any Mille Lacs Band representatives to try to put together a 
new cooperative agreement. Please let me know. 

(Walsh Dec. ¶11 and Ex. 4.) On June 23, the County Attorney proposed 

meeting on June 28; on June 30 he urged Rosati and Matha to start the process 

for a new agreement “without further delay.” (Id.) Throughout July, the 

County Attorney pressed for negotiations: 

 July 1 (“Given the breakdown in communication that has 
occurred, it is crucial to begin speaking and meeting again if the 
goal is the formation of a new cooperative agreement.”) 
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 July 6 (“We must be able to sit down together and discuss the 
many issues that have arisen relating to that agreement, 
including law enforcement issues. The inability or 
unwillingness to talk to one another openly is a significant 
reason why we are where we are today.”) 

 July 8, 2016 (responding to the Band’s demand for a written 
proposal by suggesting a collaborative problem solving 
approach instead and stating that “any future cooperative 
agreement will necessarily have to be cooperative, not 
adversarial.”) 

These overtures came to naught. Id. 

The County Attorney’s Opinion and Protocol 

Given the Attorney General’s directive, and the need for clarity for the 

Sheriff and his deputies, the County Attorney prepared his legal opinion 

regarding the Band’s law enforcement authority. (Id. ¶12.) Before issuing his 

final opinion, the County Attorney consulted with other attorneys, including 

the Executive Director of the Minnesota County Attorneys’ Association, Judge 

(ret.) Robert Small, and Onamia City Attorney Damien Gove. These reviewers 

were uniformly supportive and in agreement with his conclusion that once 

revocation became effective, outside of Pine County, where the Band had a 

cooperative agreement, (id.), the Band’s police department did not have state 

law enforcement authority.1 

                                         
1  District Court Judge Hennsey agreed with the County Attorney’s position in 
State v. Falon Lee Sam. See October 23, 2017 Order and Memorandum at 5, 
48-CR-16-1420 (absent a cooperative agreement satisfying the four conditions 
in § 626.90, Subd. 2(a), “the Band does not have the concurrent jurisdictional 
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Specifically, the County Attorney concluded, based on his review of state 

and federal law: 

(1) The Mille Lacs Band of Ojibwe may retain inherent criminal 
jurisdiction over Mille Lacs Band of Ojibwe members and may also 
have inherent criminal jurisdiction over members of other Indian 
tribes and bands on tribal trust lands, but not for “major crimes” 
or felony offenses; 

(2) The Mille Lacs Band of Ojibwe has exclusive jurisdiction over 
members of the Mille Lacs Band of Ojibwe in civil regulatory cases 
arising in “Indian country;” 

(3) Criminal jurisdiction by tribes does not extend to non-Indians 
(with one narrow potential exception under the Violence Against 
Women Act); 

(4) Inherent tribal jurisdiction is limited to “Indian country.”  Indian 
country includes land held in trust and land within an Indian 
Reservation. The Mille Lacs Band and the State of Minnesota 
including Mille Lacs County differ on the extent of “Indian 
country” in Mille Lacs County. The State and County believe that 
“Indian country” in Mille Lacs County is limited to tribal trust 
lands. 

(5) The state of Minnesota has criminal jurisdiction over all 
criminal/prohibitory offenses committed by Indians anywhere in 
the State of Minnesota; 

(6) The State of Minnesota has civil/regulatory jurisdiction over 
Indians who are not on their own reservation or own tribe’s trust 
land. 

(Id. and Ex. 5.) 
 

                                         
authority conferred under Minnesota Statute Section 626.90, subdivision 
2(c).”). (Flaherty Ex. 2.) 
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The County Attorney also prepared a one-page document entitled 

“Northern Mille Lacs County Protocol” to guide law enforcement operating 

within the township of Kathio, South Harbor, and Isle Harbor and parts of the 

cities of Onamia, Wahkon and Isle. The protocol states within that area, in the 

opinion of County Attorney, what Band police officers may or may not do and 

what state peace officers may not do. The protocol concludes: 

In the event of any confusion regarding jurisdiction, Mille Lacs 
Band Police Officers are encouraged to conduct a joint and 
cooperative investigation together with a Mille Lacs County 
Deputy or other peace officer with state law jurisdiction within 
Mille Lacs County. 

(Emphasis in original.) (Id. at ¶13 and Ex. 6.)2 

Sheriff’s Office receives the Opinion and Protocol  

The County Attorney’s opinion and protocol were disseminated 

throughout the Sheriff’s Office, and the County Attorney explained both 

documents to Sheriff’s deputies at a meeting shortly before revocation. (Lorge 

Dec. ¶5.) Sheriff Lindgren instructed his deputies and staff to follow the 

County Attorney’s opinion and protocol. 

The County Attorney’s responsibilities as prosecutor 

State law authorizes the County Attorney to prosecute all state law 

crimes committed within the County, with exceptions for misdemeanors and 

                                         
2  As the County Attorney explained in correspondence to a tribal police officer 
in September 2016, the Protocol did not apply to investigations for prosecution 
in tribal court. (Walsh Dec. ¶16 and Ex. 7.) 

CASE 0:17-cv-05155-SRN-LIB   Doc. 164   Filed 07/08/20   Page 23 of 69



12683848 
 

 

11 
 

some gross misdemeanors that a city attorney may prosecute. See Minn. Stat. 

§388.051, subd. (1)(3) and §626.90(5). A major purpose to the County 

Attorney’s Opinion and Protocol was to ensure that the evidence presented to 

his office was admissible in court. The Opinion and Protocol was intended to 

eliminate any jurisdictional defenses to prosecution caused, for example, by a 

Band police officer making an illegal stop.3  (Walsh Dec. ¶14.) 

The County Attorney’s statutory obligation to prosecute crimes is subject 

to professional responsibility standards. The comment to Rule 3.8 of the 

Minnesota Rule of Professional Conduct states:  “A prosecutor has the 

responsibility of a minister of justice and not simply that of an advocate.”  

Similarly, the ABA Standards of Criminal Justice Relating to the Prosecutorial 

Function provide in standard 3-1.2(a)-(b): 

                                         
3  The issue of where a tribe had criminal jurisdiction came up at oral argument 
in Oneida Nation v. Village of Hobart, No. 19-981 (7th Cir. Apr. 13, 2020), also 
a reservation boundary case, where Judge Hamilton had this colloquy with the 
tribe’s counsel: 
 

[On-line recording at minute 17:22] Judge Hamilton: While this case 
is pending, would there be a potential for challenges to criminal 
prosecutions initiated by officers in the areas of the reservations that the 
District Court treated as diminished? 
 
Ms. Locklear:  We have no indication of that so far Your Honor, 
fortunately the Nation has the good fortune of having the State of 
Wisconsin join it as amicus in this case, and the state remains… 
 
Judge Hamilton: I’m thinking of the criminal defendants might not be 
quite as accommodating. [minute 17:59] 
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(“The prosecutor is an administrator of justice, a zealous advocate, 
and an officer of the court.  The prosecutor’s office should exercise 
sound discretion in the performance of the prosecutorial functions. 
The primary duty of the prosecutor is to seek justice within the 
bounds of the law, not merely to convict.”)(Emphasis added.) 

In his Opinion, the County Attorney acknowledged these standards guided his 

office’s prosecutorial discretion, “to determine what crimes are charged in the 

interest of justice.”  (Id. at ¶15.) 

The Band’s deputation agreement and special law enforcement 
commissions 

Plaintiff Naumann alleges he possesses federal law enforcement 

authority pursuant to a special law enforcement commission (SLEC) issued 

under a December 20, 2016 deputation agreement between the Band and the 

Bureau of Indian Affairs (BIA). (Compl. ¶¶1, 5K; Flaherty Exs. 3 and 4.) This 

deputation agreement and Naumann’s SLEC are a product of TLOA. For 

Public Law 2804 states like Minnesota, however, TLOA authorized Indian 

tribes to request concurrent federal jurisdiction to prosecute crimes listed in 

18 U.S.C. §1152 and §1153. See TLOA §221, 25 U.S.C. §1321(a)(2), 18 U.S.C. 

§1162(d). Here, the Band did so, and the USAO assumed such authority 

effective January 1, 2017. In addition to concurrent federal jurisdiction for the 

USAO to exercise, TLOA amended the Indian Law Enforcement Reform Act, 

                                         
4  Pub. L 83-280, ch. 505, 67 Stat. 588 (Aug. 15, 1953), discussed infra at pp. 25-
27. 
 

CASE 0:17-cv-05155-SRN-LIB   Doc. 164   Filed 07/08/20   Page 25 of 69



12683848 
 

 

13 
 

25 U.S.C. §2801, et seq., to require the Secretary of the Interior to provide for 

a means for tribal police to obtain special law enforcement commissions, such 

as Naumann has, to enforce federal law in Indian Country. The SLECs the BIA 

issued under this deputation agreement were to specific individual officers, 

such as Plaintiff Naumann, who qualified for a SLEC.5 

Sheriff Lorge is elected to office and substituted into the lawsuit 
 

 During the relevant period, now Sheriff Lorge was an investigator with 

the Mille Lacs County Sheriff’s Office. He was assigned to the south end of the 

County, which does not include Indian country. (Lorge Dec. ¶3.) Consequently, 

he had very little interaction with tribal police, including Plaintiffs Rice and 

Naumann,  during the relevant period. (Id.) Plaintiff Rice testified at her 

deposition that Sheriff Lorge never interfered with Plaintiffs’ law enforcement 

authority. (Flaherty Ex. 5, Rice Dep. 154:8-10, 192:8-12.) 

Sheriff Lorge ran for Sheriff in 2018 and took office in January 2019. 

(Lorge Dec. ¶2.) Sheriff Lindgren chose not to run for re-election, retiring at 

the end of his term. The parties stipulated to dismissing Sheriff Lindgren from 

the lawsuit altogether and substituting Sheriff Lorge into the lawsuit in both 

his individual and official capacities. The Complaint contains zero individual-

capacity claims or allegations against Sheriff Lorge. Sheriff Lorge also said he 

                                         
5  Plaintiff Rice, Chief of the Band’s police department, does not have a SLEC, 
having failed the test to receive a SLEC. (Flaherty Ex. 5, Rice Dep. 87:14-15.) 
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never interfered with the Band’s exercise of its inherent or federal law 

enforcement authority. (Lorge Dec. ¶6.)  See infra at 54 n.12. 

ARGUMENT 

I. Summary judgment standard. 

Summary judgment is appropriate if there is no genuine issue of 

material fact and the moving party is entitled to judgment as a matter of law. 

Fed. R. Civ. P. 56(c); Celotex Corp. v. Catrett, 477 U.S. 317 (1986); Unigroup, 

Inc. v. O’Rourke Storage & Transfer Co., 980 F.2d 1217, 1219-20 (8th Cir. 

1992). Disputes over facts that might affect the outcome of the lawsuit 

according to applicable substantive law are material. Anderson v. Liberty 

Lobby, Inc., 477 U.S. 242, 248 (1986). A material fact dispute is genuine if the 

evidence is sufficient to allow the fact finder to return a verdict for the non-

moving party. Id. at 248-49. 

II. This Court has no subject matter jurisdiction over any claim of 
alleged interference with Plaintiffs’ inherent tribal law 
enforcement authority or their federally delegated law 
enforcement authority. 

The threshold issue for this Court is whether and to what extent the 

Court has jurisdiction over Plaintiffs’ claims. 

“It is a fundamental precept that federal courts are courts of 
limited jurisdiction. The limits upon federal jurisdiction, whether 
imposed by the Constitution or by Congress, must be neither 
disregarded nor evaded.” 
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Owen Equip. & Erection Co. v. Kroger, 437 U.S. 365, 374 (1978). The 

presumption is that “a cause lies outside this limited jurisdiction . . . and the 

burden of establishing the contrary rests upon the party asserting 

jurisdiction.” Kokkonen v. Guardian Life Ins. Co. of Am., 511 U.S. 375, 377 

(1994)(internal citations omitted).  Under the well pleaded complaint rule, the 

basis for federal jurisdiction must appear on the face of the complaint. 

Miccosukee Tribe of Indians of Fla. v. Kraus-Anderson Constr. Co., 607 F.3d 

1268, 1273 n.8 (11th Cir. 2010).  

Plaintiffs assert their claims arise under two alleged sources of law 

enforcement authority, both of which Defendants are alleged to have interfered 

with. One source is what the Band claims is its inherent tribal law enforcement 

authority. (Compl. ¶5H.) The second purported source is through a deputation 

agreement with the Bureau of Indian Affairs under which Plaintiff Naumann 

received a special law enforcement commission (SLEC). (Id. at ¶5K.) But 

neither of these sources, nor any other federal law, confers subject matter 

jurisdiction over Plaintiffs’ claims. 

A. No diversity jurisdiction exists because Plaintiffs did not 
plead diversity of citizenship or the necessary amount in 
controversy. 

Plaintiffs’ Complaint does not invoke diversity jurisdiction. (Id. at ¶3.) 

The Band cannot avail itself of diversity jurisdiction under 28 U.S.C. §1332 

because an Indian tribe is neither a foreign state, Cherokee Nation v. Georgia, 
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30 U.S. 1, 16-18 (1831), nor a citizen of any state, Gaming World Int’l., Ltd. v. 

White Earth Band of Chippewa Indians, 317 F.3d 840, 847 (8th Cir. 2003). For 

Plaintiffs Rice and Naumann, neither has made a claim for damages, so the 

requisite amount in controversy, $75,000, is lacking. Diversity jurisdiction 

thus does not exist.  

B. No federal question jurisdiction exists because Plaintiffs 
have no cause of action under the Constitution, any federal 
law or any treaty.  

Without diversity jurisdiction, Plaintiffs must demonstrate that federal 

question jurisdiction exists. U.S. Const. art. III §2. There is simply is no federal 

cause of action they can assert against either the County Attorney or the 

Sheriff that gives this Court jurisdiction over them in this matter. 

Here, Plaintiffs cite to 28 U.S.C. §1331 and §1362 as providing subject 

matter jurisdiction. (Compl. at ¶3.) Section 1362) allows tribes to seek relief in 

federal court if they have claims arising “under the Constitution, laws, or 

treaties of the United States,” precisely what 28 U.S.C. §1331 requires. But 

these provisions do not confer subject matter simply because an Indian tribe is 

asserting the claim. See Ponca Tribe of Indians of Okla. v. Cont’l. Carbon Co., 

439 F. Supp. 2d 1171, 1174 (W.D. Okla. 2006)(Section 1362 “does not provide 

federal court jurisdiction to a claim merely because it is brought by an Indian 

tribe”). 
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For federal question jurisdiction to exist, the claim being asserted must 

require resolution of federal law. Franchise Tax Bd. v. Constr. Laborers 

Vacation Trust, 463 U.S. 1, 8-9 (1983). A plaintiff’s “right or immunity created 

by the Constitution or laws of the United States must be an element, and an 

essential one, of the plaintiff’s cause of action.” Id. at 11 (internal quotations 

omitted). “In the mine run of cases ‘[a] suit arises under the law that creates 

the cause of action.’”  Atlantic Richfield Co. v. Christian, 140 S. Ct. 1335, 1350 

(2020)(quoting Am. Well Works Co. v. Layne & Bowler Co., 241 U.S. 257, 260 

(1916)). It is on this requirement that Plaintiffs’ case against the County 

Attorney and Sheriff fails. 

1. There is no constitutional source for Plaintiffs’ 
federal question jurisdiction, as the Indian Commerce 
Clause does not provide Plaintiffs with a cause of 
action against the County Attorney or Sheriff. 

The Constitution may give the federal government primacy on the area 

of Indian affairs. But not all constitutional provisions confer on affected parties 

a private right of action. For example, in Armstrong v. Exceptional Child Ctr., 

Inc., 575 U.S. 320 (2015), residential habilitation service providers sued 

Idaho’s Department of Health and Welfare to compel the agency to raise its 

reimbursement rates. The Court rejected the providers’ claim to an implied 

right of action under the Supremacy Clause, reasoning that the clause 

“instructs courts what to do when state and federal laws clash, but is silent 
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regarding who may enforce federal laws in court, and in what circumstances 

they may do so.”  Id. at 325; accord Safe St. Alliance v. Hickenlooper, 859 F.3d 

865, 901-04 (10th Cir. 2017)(rejecting claim that the Supremacy Clause 

provided a right to seek preemption of Colorado’s marijuana laws under the 

Controlled Substances Act). 

The Armstrong analysis of the Supremacy Clause applies with equal 

force to the so-called Indian Commerce Clause, which is simply part of the 

broader grant to Congress in Article I, §8, cl. 3: “To regulate Commerce with 

foreign nations, among the several states, and with the Indian tribes.”  Under 

the Indian Commerce Clause, the Supreme Court has ruled that Congress has 

plenary authority in the area of tribal affairs. Lone Wolf v. Hitchcock, 186 U.S. 

553, 565 (1903)(“Plenary authority over the tribal relations of the Indians has 

been exercised by Congress from the beginning, ….”). Unless Congress permits 

state law to apply, such as with Public Law 280, infra at 26, there is little room 

for state law to regulate the activities of tribes or their members within Indian 

Country. Hence, the Indian Commerce Clause, like the Supremacy Clause, 

“instructs courts” in the case of an intrusion of state law into the arena of 

federal-Indian relations, but is not a free-standing source for a private cause 

of action. 
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2. There is no federal common law that provides 
Plaintiffs with a private right of action against the 
County Attorney or Sheriff. 

a. Inherent tribal law enforcement authority is not 
a question of federal law. 

In its Complaint the Band alleges, sans any authority, that it has a 

federal common law right to exercise “inherent sovereign authority” to create 

a police force with officers empowered to investigate crimes and to apprehend 

suspects for prosecution by the appropriate authority. (Complaint ¶5(H).) 

Admittedly, federal courts have acknowledged that Indian tribes have some 

vestiges of inherent tribal authority that derive not from federal law. But 

whatever the Band’s inherent tribal law enforcement power consists of, or 

whatever its dimensions are in the modern world of today, that authority 

derives from no federal law, statutory or otherwise. A case that seeks to enforce 

a right claimed under tribal law simply does not present a federal question 

under 28 U.S.C. §1331. See Longie v. Spirit Lake Tribe, 400 F.3d 586, 590-91 

(8th Cir. 2005)(quiet title action against the tribe did not present a federal 

question under §1331 because the action was “contingent upon tribal law, not 

federal law”). And, to assert a claim of inherent tribal law authority begs the 

question: who can say what that authority is? 
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b. There is no federal common law of Indian affairs 
that gives Plaintiffs a private right of action 
against the County Attorney or Sheriff. 

The Supreme Court has advised the “[f]ederal courts, unlike state courts, 

are not general common-law courts and do not possess a general power to 

develop and apply their own rules of decision.”  City of Milwaukee v. Illinois 

and Michigan, 451 U.S. 304, 312 (1981). Underpinning the Court’s decision in 

City of Milwaukee was the appropriate “division of the functions between 

Congress and the federal judiciary.” Id. at 313. “Our ‘commitment to the 

separation of powers is too fundamental’ to continue to rely on federal common 

law ‘by judicially decreeing what accords with common sense and public weal’ 

when Congress has addressed the problem.” Id. at 315 (quoting Tenn. Valley 

Auth. v. Hill, 437 U.S. 153, 195 (1978). The Supreme Court’s admonition 

applies with full force here. If there is an issue here, the solution is for 

Congress, or the Executive Branch, to address. 

While there may be instances where federal courts have recognized a 

tribal claim as a matter of federal common law, the Supreme Court has as yet 

not recognized a general federal common law of Indian affairs creating the type 

of cause of action asserted by Plaintiffs here. In Inyo Cnty. v. Paiute-Shoshone 

Indians of the Bishop Cmty. of the Bishop Colony, 538 U.S. 701 (2008), the 

county initiated a welfare fraud investigation and obtained a state court search 

warrant, which the sheriff’s office executed. Id. at 705. The tribe sued in federal 
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court to prevent additional searches, asserting federal question jurisdiction 

under 28 U.S.C. §§1331, 1337, 1343(i)(3)(4) and the federal common law of 

Indian affairs. Id. at 706. In a unanimous opinion authored by Justice 

Ginsberg, the Court reversed the Ninth Circuit’s determination the tribe was 

a “person” under §1983 entitled to sue for an alleged Fourth Amendment 

violation. Id. at 712. As to the tribe’s asserted federal common law claim, 

Justice Ginsberg wrote: 

[T]he Tribe asserted as law under which its claims arise the 
“federal common law of Indian affairs.” But the Tribe has not 
explained, and neither the District Court nor the Court of Appeals 
appears to have carefully considered, what prescription of federal 
common law enables a tribe to maintain an action for declaratory 
and injunctive relief establishing its sovereign right to be free from 
state criminal processes. 

Id.(internal citations omitted).6 See Miccosukee, 607 F.3d at 1274(citing Inyo). 

As noted, supra at 18, Congress’ plenary power over Indian affairs is 

well-established. And with TLOA, infra at 24, Congress has provided a 

mechanism for tribes to obtain federal law enforcement authority. But there is 

no occasion in this case to fashion a judge-made rule for tribes to hale state 

authorities into federal court over claimed infringement with that federal 

                                         
6  After concluding there was no valid § 1983 claim, the Court remanded the 
case back to the Ninth Circuit to consider whether there still remained a 
federal question in the case. There is no decision of any sort to be found on 
remand. 
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authority, and even less so for infringing on any claimed inherent law 

enforcement authority. Congress has already acted in this area; it could have 

fashioned a remedial provision for tribes in TLOA, but chose not to. But 

Congress could in the future, and that is where the solution must come from, 

if any is needed at all. Consequently, this Court has no occasion here to impute 

a common law remedy. 

3. No federal statute provides Plaintiffs with a cause of 
action. 

a. The Tribal Law and Order Act does not confer 
any Plaintiff with a right to sue the County 
Attorney or the Sheriff. 

Plaintiff Naumann alleges he possesses federal law enforcement 

authority pursuant to the SLEC issued to him under a deputation agreement 

between the Band and the Bureau of Indian Affairs (BIA). (Compl. ¶¶1, 5K). 

This deputation agreement and Naumann’s SLEC are a product of the Tribal 

Law and Order Act of 2010 (TLOA). Congress enacted TLOA to address an 

apparent high rate of criminal activity in Indian Country, which outside of 

Public Law 280 states, was the principal responsibility of the federal 

government to prosecute, with some limited enforcement authority for tribal 

courts or police. To enhance law enforcement in Indian Country, for example, 

the TLOA amended the Indian Civil Rights Act to increase the maximum 
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sentences tribal courts could impose from one year to three. TLOA §234(a)(25 

U.S.C. §1302).  

In TLOA §206, Congress nevertheless provided that “[n]othing in the Act 

confers on an Indian tribe criminal jurisdiction over non-Indians.”  See 25 

U.S.C. §2501(note).  For Public Law 280 states like Minnesota, however, TLOA 

authorized Indian tribes to request for concurrent federal jurisdiction to 

prosecute crimes listed in 18 U.S.C. §1152 and §1153. See TLOA §221, 25 

U.S.C. §1321(a)(2), 18 U.S.C. §1162(d).   

Here, the Band did so, and the USAO assumed such authority effective 

January 1, 2017. (Flaherty Ex. 6.) That office was thereafter accountable under 

TLOA for its handling of any cases the Band’s police department or its solicitor 

general referred to the USAO. If the Band had a bona fide issue with how the 

County Attorney executed his discretion to prosecute, the Band could have 

sought recourse with the USAO,7 as that office was the proper prosecuting 

authority for persons arrested by Band officer exercising SLEC authority. The 

County Attorney explained that to Rice on December 31, 2016. See Flaherty 

                                         
7  In fact, the Band did so.  An email with AUSA Karen Schommer confirms 
that the Band complained to her office about certain cases not prosecuted by 
the County Attorney.  Karen Schommer, Deputy Criminal Chief at the U.S. 
Attorney’s Office, stated that the Band failed to provide “a list of cases that the 
Police Department has referred to the Sheriff’s Department with no resolution, 
as we discussed” and noted that Deputy Chief Schommer was “especially tired 
of hearing later interpretations of our meetings that are wholly inconsistent 
with our actual conversations.” (Flaherty Dec. Ex. 10.) 
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Dec. Ex. 9(“Arrests on federal charges must be approved by an Assistant 

United States Attorney”). Walsh Dep. Exs. 118-118A. 

TLOA did not create an enforcement mechanism for tribes or tribal police 

officers to sue the County Attorney or the Sheriff for any purported 

interference with any federally delegated law enforcement authority. The BIA 

is the delegating authority; that agency would be the logical entity for Congress 

to empower to oversee the exercise or interference with that authority. But 

Congress did no such thing, either for the Band or Plaintiff Naumann.  

The text and structure of the statute of which TLOA was a part confirms 

that TLOA created no private cause of action. TLOA is Title II of Pub. Law 

111-211. Title I of that statute, the Indian Arts and Crafts Amendments Act of 

2010, criminalized the counterfeiting of Indian arts and crafts. But Title I of 

Pub. Law 111-211 also expressly permitted a tribe or even an individual tribal 

member to sue to enforce Title I. See Pub. Law 111-211 at §5(d)(codified at 

25 U.S.C. §305e). No such language exists in Title II. Courts are to “presume 

that a legislature says in a statute what it means and means in a statute what 

it says.” Stanley v. Cottrell, Inc., 748 F.3d 454, 465 (8th Cir. 2015)(quotation 

omitted). If Congress intended to permit tribal enforcement under Title II of 

its federally delegated law enforcement authority, it knew how to do so. Touche 

Ross & Co. v. Redington, 442 U.S. 560, 572 (1979)(“Obviously, then, when 
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Congress wished to provide a private damage remedy, it knew how to do so and 

did so expressly.”). 

In addition to concurrent federal jurisdiction for the USAO to exercise, 

TLOA amended the Indian Law Enforcement Reform Act, 25 U.S.C. §2801, 

et seq., to require the Secretary of the Interior to provide for a means for tribal 

police to obtain special law enforcement commissions, such as Naumann has, 

to enforce federal law in Indian Country. As noted, the BIA and the Band 

entered into a deputation agreement in December 2016. 

The SLECs the BIA issued under this deputation agreement were to 

specific individual officers who met the requirements of 25 C.F.R. Part 12. But 

the BIA included this limiting provision in the deputation agreement: 

This Agreement does not create any rights in third parties. 
Issuance and revocation of SLECs pursuant to this agreement are 
at the sole discretion of the BIA. Nothing in this deputation 
agreement is intended to create or does create an enforceable legal 
right or private right of action by a law enforcement officer or any 
other person. 

(Flaherty Ex. 4, Deputation Agreement at 1-2.) This limitation means that 

Naumann does not have any federal cause of action under the deputation 

agreement to sue the County Attorney or Sheriff. As this commission is 

personal to him, there is nothing in the deputation agreement that empowers 

the Band to assert any claims against the County Attorney or Sheriff for 
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allegedly interfering with Naumann’s BIA-delegated law enforcement 

authority.8   Likewise for Rice, who has no SLEC. 

b. Public Law 280 provides Plaintiffs with no 
private right of action against the County 
Attorney or the Sheriff. 

As noted earlier, Minnesota is a Public Law 280 state. Congress adopted 

Public Law 280 in 1953 to increase law enforcement in Indian Country in five 

states. The statute gave Minnesota jurisdiction over offenses committed by or 

against Indians in Indian Country throughout the State, except for the Red 

Lake Reservation. Pub. Law 83-280, 67 Stat. 588. 

In her Rule 30(b)(6) deposition testimony, the Band’s Deputy Solicitor 

General, Elizabeth Murphy, contended that Public Law 280 imposes a 

mandatory duty to prosecute crimes within Indian Country: 

Q. That law permits the county attorney to prosecute Band 
members for state law violations that are criminal in nature; 
correct? 

A. Yes. Public Law 280 not only permits but obligates the 
county to prosecute criminal cases that occur within the 
reservation boundaries committed by Band members and 
non-Band members. 

(Flaherty Ex. 7, Murphy Dep. 85:14-20.) 

                                         
8  In other litigation, the Department of Justice also concluded that TLOA does 
not confer a private right of action to sue the federal government for allegedly 
violating TLOA or its implementing regulations. See Federal Def’s Memo. in 
Support of Motion to Dismiss at 16 17, in Confederated Tribes and Bands of 
the Yakama Nation v. Holder, No. 11-3028 (E.D. Wash., filed June 22, 
2011)(available on PACER). 
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But Public Law 280 says no such thing. Nor does it have any provision 

that grants the Plaintiffs any right to sue the County Attorney for failing to 

prosecute crimes within the Act’s scope. Indeed, even Deputy Solicitor Murphy 

conceded the County Attorney had discretion to use his professional judgment 

in bringing forward a prosecution. 

Q. The obligation of the county attorney is one that the county 
attorney has to exercise professional judgment in bringing 
forth; correct? 

A. Yes. 

(Id. at 85:21-24; see also id. at 96:20-100:14.) In short, Public Law 280 does not 

provide any Plaintiff a cause of action against any Defendant.  

But even if this Court assumes Public Law 280 grants a cause of action 

to Plaintiffs, Plaintiffs do not have standing to seek an injunction to compel 

prosecutions, as their prayer for relief demands. (Compl. p. 8, ¶2.) “[I]n 

American jurisprudence at least, a private [party] lacks a judicially cognizable 

interest in the prosecution or nonprosecution of another.” Linda R.S. v. 

Richard D., 410 U.S. 614, 619 (1973). As here, see (Walsh Dec. ¶16), 

complainants who were “neither prosecuted nor threatened with prosecution” 

suffered no injury in fact and thus lacked standing to sue the prosecutor’s for 

failing to prosecute a third party. Parkhurst v. Tabor, 569 F.3d 861, 866 (8th 

Cir. 2009)(quoting Linda R.S.). Thus, “[p]rivate citizens lack standing to seek 

criminal charges against [other] individual[s].” Bruce v. Polk County Attorney’s 
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Off., No. 18-40, 2018 WL 10075604, at *10 (S.D. Iowa, Sept. 21, 2018), aff’d, 

772 Fed. Appx. 409 (8th Cir. 2019). 

Further, a holding that Public Law 280 requires the County Attorney to 

prosecute crimes within the Act’s scope would amount to a judicial re-write of 

Public Law 280, which raises a separation of powers issue, as the Judiciary 

does not have constitutional authority to amend or re-write statutes. See 

Shady Grove Orthapedic Assocs., P.A. v. Allstate Ins. Co., 559 U.S. 393, 403 

(2010). Moreover, issuing an injunction here would violate fundamental 

notions of federalism and comity which undergird our constitutional republic. 

“Whether to prosecute and what charge to file or bring before a grand jury are 

decisions that generally rest in the prosecutor’s discretion.” United States v. 

Batchelder, 442 U.S. 114, 124 (1979). 

4. No Treaty with the Chippewa provides this Court 
with federal question jurisdiction. 

There is no provision of any Chippewa treaty that confers federal 

question jurisdiction, such that Plaintiffs can sue the County Attorney or 

Sheriff for alleged interference with either their inherent or federally delegated 

law enforcement authority. While there is a canon of treaty construction that 

provides that ambiguous provisions should be construed in favor of an Indian 

tribe, there must first be relevant language in the treaty (or statute) that is 

capable of two reasonable constructions. See Chicksaw Nation v. United States, 
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534 U.S. 84, 94 (2001)(rejecting tribe’s statutory interpretation as not fairly 

possible). There is no such provision relevant to this case that creates any basis 

to apply this canon. 

For example, the 1855 Treaty with the Chippewa, Feb. 22, 1855, 10 Stat. 

1165, addressed potential disputes in Article 9, with the Chippewa bands 

agreeing to submit disputes ultimately to the President: 

ARTICLE 9. The said bands of Indians, jointly and severally, 
obligate and bind themselves not to commit any depredations or 
wrong upon other Indians, or upon citizens of the United States; to 
conduct themselves at all times in a peaceable and orderly manner; 
to submit all difficulties between them and other Indians to the 
President, and to abide by his decision in regard to the same, and 
to respect and observe the laws of the United States, so far as the 
same are to them applicable. 

This provision simply cannot be construed to provide the Band with any 

private right of action against the County Attorney or Sheriff. Nothing else in 

the 1855 Treaty is even remotely relevant. 

The 1863 and 1864 treaties likewise simply have no language that can 

possibly be interpreted to provide any of the Plaintiffs with a right of action 

against either the County Attorney or Sheriff. To start, there is no language in 

either treaty that provides any of the Plaintiffs with a private right of action. 

The 1863 and 1864 treaties were treaties of cession and removal, first to a 
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reservation at Leech Lake, and then in an 1867 treaty, to White Earth.9 While, 

as provided in Article XII of both treaties, the Mille Lacs Band was 

provisionally exempted from removal, there is simply no basis in the text of 

either of the treaties to imply a present right to sue the County Attorney or 

Sheriff for alleged interference with the Plaintiffs’ inherent law enforcement 

authority.10  The Band might claim that the 1863 and 1864 treaties provide an 

enforceable right against compelled removal if the Band maintained peaceable 

relations with settlers, but that right would run only against the federal 

                                         
9  Indeed, Article VIII of the 1867 treaty specifically addressed the issue of 
jurisdiction to prosecute: 
 

For the purpose of protecting and encouraging the Indians, parties 
to this treaty, in their efforts to become self-sustaining by means 
of agriculture, and the adoption of the habits of civilized life, it is 
hereby agreed that, in case of the commission by any of the said 
Indians of crimes against life or property, the person charged with 
such crimes may be arrested, upon the demand of the agent, by the 
sheriff of the county of Minnesota in which said reservation may 
be located, and when so arrested may be tried, and if convicted, 
punished in the same manner as if he were not a member of an 
Indian tribe. 

Treaty with the Chippewa of Mississippi, 1867, March 12, 1867, 16 Stat. 719. 
Plainly, this provision does not provide a cause of action to Plaintiffs to sue the 
County Attorney or Sheriff. 
 
10  Naumann’s federal law enforcement authority obviously was nothing 
inherent, being a function of BIA delegation and something that agency can 
terminate at will, subject only to such rights the Administrative Procedures 
Act may provide Naumann. (Flaherty Ex. 4, Deputation Agreement at ¶2(F) 
and ¶9.) 
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government and require congressional authorization; i.e., a waiver of sovereign 

immunity. Neither treaty addressed tribal law enforcement in any way. 

While uncommon at this period of time, at least some Indian treaties did 

address the issue of addressing tribal criminal jurisdiction. For instance, the 

July 19, 1866 Treaty with the Cherokees had a provision in Article XIII, 

14 Stat. 799, 803, that protected that tribe’s inherent criminal jurisdiction: 

ARTICLE XIII. The Cherokees also agree that a court or courts 
may be established by the United States in said territory, with 
such jurisdiction and organized in such manner as may be 
prescribed by law:  Provided, That the judicial tribunals of the 
nation shall be allowed to retain exclusive jurisdiction in all civil 
and criminal cases arising within their country in which members 
of the nation, by nativity or adoption, shall be the only parties, or 
where the cause of action shall arise in the Cherokee nation, except 
as otherwise provided in this treaty. 

While 18 U.S.C. §1152 (General Crimes Act) may refer to treaties as providing 

criminal jurisdiction to tribes, by 1970 the Department of the Interior was of 

the opinion that no then-existing treaty provided criminal jurisdiction over 

non-Indians. See 77 I.D. 113 (M-36810)(Aug. 10, 1970). 

III. The Tenth Amendment and principles of comity mandate 
dismissing the County Attorney and Sheriff from this action. 

A. The Tenth Amendment precludes this Court from directing 
how the County Attorney and Sheriff should do their jobs. 

The Constitution established a system of “dual sovereignty.” Gregory v. 

Ashcroft, 501 U.S. 452, 457 (1991); Tafflin v. Levitt, 493 U.S. 455, 458 (1990). 

Although the States surrendered many of their powers to the new Federal 
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Government, they retained “a residuary and inviolable sovereignty,” THE 

FEDERALIST NO. 39, at 245 (James Madison)(Rossiter ed., 1961). This is 

reflected throughout the Constitution’s text, Lane County v. Oregon, 74 U.S. 

71, 76 (1868); Texas v. White, 74 U.S. 700, 725 (1868), including the prohibition 

on any involuntary reduction or combination of a State’s territory, U.S. Const. 

art. IV, §3; the Judicial Power Clause, art. III, §2 and the Privileges and 

Immunities Clause, id. art. IV, §2, which speak of the “Citizens” of the States; 

the amendment provision, id. art. V, which requires the votes of three-fourths 

of the States to amend the Constitution; and the Guarantee Clause, id. art. IV, 

§4, which “presupposes the continued existence of the states and . . . those 

means and instrumentalities which are the creation of their sovereign and 

reserved rights,” Helvering v. Gerhardt, 304 U.S. 405, 414-415 (1938). Residual 

state sovereignty was also implicit, of course, in the Constitution’s conferral 

upon Congress of not all governmental powers, but only discrete, enumerated 

ones. U.S. Const. art. I, §8. 

The Tenth Amendment states: “The powers not delegated to the United 

States by the Constitution, nor prohibited by it to the States, are reserved to 

the States respectively, or to the people.” In Printz v. United States, 521 U.S. 

898, 935 (1997), the Supreme Court held the Tenth Amendment invalidated a 

provision of the Brady Act, 18 U.S.C. §922, because the law compelled state 

law enforcement officers to “administer or enforce a federal regulatory 
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program” requiring mandatory background checks of handgun purchasers. 

Printz, 521 U.S. at 933. Similarly, in New York v. United States, 505 U.S. 144 

(1992), the Court applied the Tenth Amendment to strike down a part of the 

Low-Level Radioactive Waste Policy Amendments Act that required “the 

States to enact or administer a federal regulatory program.” Id. at 188. 

Under Articles II and III of the Constitution, the power to prosecute or 

to decline prosecution of federal crimes belongs to the Executive, not the 

Judiciary. “[T]he Executive Branch has exclusive authority and absolute 

discretion to decide whether to prosecute a case.” United States v. Nixon, 418 

U.S. 683, 693 (1974); see In re Flynn, No. 20-5143, 2020 WL 3442704 at *2, *5 

(D.C. Cir. June 24, 2020). A “corollary” of the prosecutorial authority is that 

“neither the Judicial nor Legislative Branches may directly interfere with the 

prosecutorial discretion of the Executive by directing the Executive Branch to 

prosecute particular individuals.” In re Aiken County, 725 F.3d 255, 263 (D.C. 

Cir. 2013)(citations omitted); see United States v. Armstrong, 517 U.S. 456, 

464-65 (1996)(the exercise of “a prosecutor’s discretion” involves “the 

performance of a core executive constitutional function,”). In addition, “the 

refusal to prosecute cannot be the subject of judicial review,” ICC v. Bhd. of 

Locomotive Eng’rs, 482 U.S. 270, 283 (1987).  

The Plaintiffs here contend that the County Attorney abused his power, 

and so they sued him. The Band’s chief executive testified that the County 
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Attorney was not prosecuting cases that she believed he should have been 

prosecuting. (Flaherty Ex. 8, Benjamin Dep. 92:22-93:19.) The Band’s chief 

executive was displeased with his prosecutorial decisions. (Id. at  94:18-22.) 

The Constitution vests in the Executive Branch the power to decide whether 

or not to prosecute federal crimes; Minnesota law likewise give county 

attorneys a similar power to decide whether or not to prosecute state crimes. 

Minn. Stat. §388.051, subd. 1(3). Consequently, under the 10th Amendment 

and the structure of the Constitution, it is the county attorneys, as state 

prosecutors, who exercise state executive authority to prosecute state crimes, 

a power that lies outside the federal judiciary to control. Cf. State v. House, 291 

Minn. 424, 425-26, 192 N.W.2d 83, 85 (1971) (county attorney represents the 

State in criminal proceedings, but not civil). 

The broad discretion given prosecutors recognizes that the decision to 

prosecute is particularly ill-suited to judicial review. Such factors as the 

strength of the case, the prosecution’s general deterrence value, the 

government’s enforcement priorities, and the case’s relationship to the 

government’s overall enforcement plan are not readily susceptible to the kind 

of analysis the courts are accustomed to undertake. And, as noted above, supra 

at 11, there are ethical guidelines that apply to the County Attorney. His duty 

is to ensure that justice is done, not merely to gain convictions.  

Judicial supervision in this area, moreover, entails systemic costs of 
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particular concern. Examining the basis of a prosecution delays the criminal 

proceeding, threatens to chill law enforcement by subjecting the prosecutor’s 

motives and decision making to outside inquiry, and may undermine 

prosecutorial effectiveness by revealing the government’s enforcement policy. 

See Flowers v. City of Minneapolis, 558 F.3d 794, 798 (8th Cir. 2009); cf. Rizzo 

v. Goode, 423 U.S. 362, 363 (1976) (principles of “federalism likewise have 

applicability where injunctive relief is sought, not against the judicial branch 

of the state government, but against those in charge of an executive branch of 

an agency of state or local governments such as petitioners here”).  These are 

substantial concerns that make the courts properly hesitant to examine the 

decision whether to prosecute. The remedy of abuse of prosecutorial discretion 

lies in the political realm and in the case of the County Attorney, with the 

electorate. See Parkhurst, 569 F.3d at 967 n. 4 (“We note that the Parkhursts 

are not without other avenues to redress their grievance. Prosecutorial 

decisions are ‘discretionary public duties that are enforced by public opinion, 

policy, and the ballot.’” (quoting Doe v. Mayor and City Council of Pocomoke 

City, 745 F. Supp. 1137, 1139 D.Md 1990).) 

Because nothing in the Constitution gives the United States the power 

directly to require state officers to prosecute federal criminal law, Puerto Rico 

v. Branstad, 483 U.S. 219, 228 (1987)(mandamus lies in federal court to require 

a state officer to comply with a ministerial—not discretionary—constitutional 
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duty), it follows that the Constitution does not grant the federal judiciary the 

power to compel state officers to prosecute particular state laws. Id. at 228; 

accord Printz, 521 U.S. at 933; Pennhurst State Sch. & Hosp. v. Halderman, 

465 U.S. 89, 103-04 (1984). In short, using the federal courts to control the 

County Attorney’s prosecutorial discretion here would run afoul of the Tenth 

Amendment and put the federal judiciary in the untenable position of dictating 

to a state prosecutor how and when to prosecute state-law crimes. 

B. The principles of Younger v. Harris, 401 U.S. 37 (1971), 
warrant dismissing the County Attorney and Sheriff Lorge 
from this case. 

“Since the beginning of this country’s history Congress has, subject to 

few exceptions, manifested a desire to permit state courts to try state cases 

free from interference by federal courts.” Younger, 401 U.S. at 43. That case 

held that federal courts should abstain from enjoining pending or threatened 

state criminal prosecutions on the rationale of federal-state “comity.” Id. at 44. 

Specifically, Younger requires a court to refrain from deciding three 

“exceptional” categories of cases where plaintiffs ask a federal court to enjoin 

ongoing state court in (i) criminal proceedings; (ii) civil enforcement actions 

“that are akin to a criminal prosecution” and typically initiated by the state in 

its capacity as sovereign; and (iii) civil proceedings that implicate a state’s 

interest in enforcing the orders and judgments of its courts. Sprint Commc’ns, 

Inc. v. Jacobs, 571 U.S. 69, 72-73 (2013). Abstention is appropriate in such 
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circumstances because “the prospect of undue interference with state 

proceedings counsels against federal relief.” Id. at 72; Night Clubs, Inc. v. City 

of Fort Smith, Ark., 163 F.3d. 475, 481 (8th Cir. 1998). 

The principles of federalism and comity recognized in Younger likewise 

preclude Plaintiffs’ requested relief against the Sheriff. Where injunctive relief 

is sought, these principles apply “not [only] against the judicial branch of the 

state government, but also against those in charge of an executive branch of 

an agency of state or local governments,” Rizzo, 423 U.S. at 380. The Supreme 

Court recognizes “the need for a proper balance in the concurrent operation of 

federal and state courts counsels restraint against the issuance of injunctions 

against state officers engaged in the administration of the State’s criminal 

laws,” O’Shea v. Littleton, 414 U.S. 488, 499 (1974). 

The Sheriff is the County’s chief law enforcement officer charged with 

overseeing the administration of criminal justice throughout the entire County. 

Minn. Stat. §387.03; In re Olson, 300 N.W. 398, 400 (Minn. 1941)(the sheriff is 

“the chief magistrate of his county, wielding the executive power for the 

preservation of the public peace[.]”) “Therefore, within the bounds of the 

county, the sheriff is responsible for ensuring the criminal laws are enforced 

and the peace is maintained—regardless of any municipal borders within the 

county and regardless of whether any of these municipalities employ 

independent police forces.” Minn. Op. Att’y Gen. 390A-6 (1997), 1997 WL 
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655796. If Plaintiffs’ requested relief is granted, the Court could be forced to 

referee jurisdictional disputes between the Sheriff and tribal police regarding 

the same incident. Enforcement of the injunction would require continuous 

supervision by the federal courts over the administration of state executive 

functions “that is antipathetic to established principles of comity.” O’Shea, 414 

U.S. at 501. 

As with the Tenth Amendment analysis, the logic of Younger applies: 

this Court must reject Plaintiffs’ prayer for injunctive and declaratory relief 

against the County Attorney and Sheriff. See Younger, 401 U.S. at 41 n.2 and 

54; Printz, 521 U.S. at 933 (the Tenth Amendment prevents the federal 

government from compelling a sheriff from enforcing a federal regulator 

program).  

IV. Because Ex Parte Young does not apply to this case, Plaintiffs’ 
Complaint against the County Attorney and Sheriff is barred by 
the Eleventh Amendment. 

The Eleventh Amendment bars any suit against a state in federal court, 

unless either the state has waived its sovereign immunity or Congress, 

pursuant to another provision in the Constitution, has expressly abrogated the 

state’s immunity. Atascadero State Hosp. v. Scanlon, 473 U.S. 234, 237-40 

(1985). A state’s sovereign immunity includes immunity from suits brought by 

Indian tribes. Blatchford v. Native Vill. of Noatak, 501 U.S. 775, 782 (1991). 

Congress cannot waive a state’s sovereign immunity under its Article I powers, 
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but it may do so only through its Fourteenth Amendment powers. See Seminole 

Tribe v. Florida, 517 U.S. 44, 47, 59 (1996). 

But Plaintiffs have not named the State of Minnesota. Their purported 

cause of action against the County Attorney and Sheriff thus turns on whether 

they can be sued under Ex parte Young, 209 U.S. 123 (1908). In Pennhurst the 

Supreme Court examined whether a suit against state officials, alleging a 

violation of state law and seeking prospective relief, could be maintained under 

the doctrine of Ex parte Young. See Pennhurst, 465 U.S. at 101-03. In deciding 

that it could not, the Court discussed whether the suit was actually against the 

State: “The Eleventh Amendment bars a suit against state officials when the 

state is the real, substantial party in interest…[A] suit against state officials 

that is in fact a suit against a State is barred regardless of whether it seeks 

damages or injunctive relief.” Pennhurst, 465 U.S. 101-02 (emphasis added; 

citations and quotations omitted). The state is the real party in interest when 

the judgment would interfere with public administration, or when the 

judgment would restrain or compel state action. Id. at 101 n.11 (citing Dugan 

v. Rank, 372 U.S. 609, 620 (1963)). “[T]hat the need to promote the supremacy 

of federal law must be accommodated to the constitutional immunity of the 

States.” Id. at 105. 

Because the County Attorney and Sheriff have been sued in their official 

capacities, a judgment against them in that capacity will bind the State of 
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Minnesota. Kentucky v. Graham, 473 U.S. 159, 169 (1985)(“[A] judgment 

against a public servant in his official capacity imposes liability on the entity 

that he represents.”)(quotations omitted)); see also Brandon v. Holt, 469 U.S. 

464, 471-72 (1985)(“[A] judgment against a public servant ‘in his official 

capacity’ imposes liability on the entity that he represents provided, of course, 

the public entity received notice and an opportunity to respond.”). 

Furthermore, as detailed infra at 33-35, in many contexts—and specifically 

when bringing criminal charges—Walsh is the attorney for the State itself, not 

just for the County. 

A state may be the true party of interest in a case even if not named as 

a party. As the Court stated in Idaho v. Coeur d’Alene, 521 U.S. 261, 270 (1997), 

“[t]he real interests served by the Eleventh Amendment are not to be sacrificed 

to elementary mechanics of captions and pleading[s].” Thus, “the general rule 

is that relief sought nominally against an officer is, in fact, against the 

sovereign if the decree would operate against the latter.” Hawaii v. Gordon, 

373 U.S. 57, 58 (1963)(per curiam). Here the direct relief sought by Plaintiffs 

would be to restrain the State of Minnesota, through a political subdivision, 

and through the County Attorney and Sheriffthat subdivision’s chief 

prosecutor and chief civil attorney and chief law enforcement officerfrom 

carrying out their offices’ state-law duties on non-trust lands and non-Band-

fee lands. Cf. Tuveson v. Bryson, 309 Minn. 178, 188, 243 N.W.2d 316, 321 
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(1976)(describing the county as “a creature of the state deriving its sovereignty 

from the state”). 

Walsh is not only the attorney for the County, and Lorge is not only a 

law enforcement officer for the County. In a criminal proceeding brought by 

the State of Minnesota, “the state is represented by the county attorney, whose 

duties are made clear by Minn. Stat. §388.05.”  House, 291 Minn. at 425, 192 

N.W.2d at 95. He is also the attorney for the State itself in all felonies and in 

certain environmental-law violations. Minn. Stat. §388.051, subd. 

1(3)(felonies) & subd. 2(c)(environmental laws). The County Attorney is 

primarily responsible for civil-forfeiture actions under Minnesota’s game and 

fish laws. Minn. Stat. §97A.201, subd. 3. The County Attorney has a statutory 

duty to enforce the state’s water laws. Minn. Stat. §103G.105, subd. 2. The 

County Attorney has other state-law imposed duties, like the duty to bring civil 

actions for recover of money paid in violation of Minnesota’s Petroleum 

discrimination law. E.g., Minn. Stat. §325D.67, subd. 4.  

Likewise, the Sheriff exercises law enforcement on behalf of the state 

when he pursues and apprehends persons suspected of criminal activity; 

executes processes, writs, precepts and orders issued by the state courts; and 

attends upon the terms of the district court. Minn. Stat. §387.03. He also acts 

on behalf of the state by effectuating the mutual aid/cooperative agreement 

with the Band. See Minn. Stat. §626.90.  
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An injunction against the individual Defendants that finds the 1855 

Reservation to be intact would effectively enjoin the State itself from enforcing 

a variety of state laws in the disputed territories. This case is thus categorically 

unlike Ex parte Young, where an injunction challenged a specific, identifiable 

law. State sovereignty itself is imperiled in this action. 

At one level, Plaintiffs assert this case appears to be about law 

enforcement powers. But the substance of this case is whether the State of 

Minnesota is the supreme sovereign with respect to the disputed territories or 

whether Minnesota must surrender exclusive sovereignty for a form of dual 

sovereignty. Plaintiffs contend all of the land within the former 1855 

Reservation is part of a now-extant reservation and thus is Indian Country. 

The County contends the non-trust land in the disputed area is not Indian 

Country and instead is under the jurisdiction of Minnesota. Whether the 

disputed area is Indian Country is a question of sovereignty—not of law 

enforcement—and the relief Plaintiffs seek is to divest Minnesota of a swath 

of sovereign rights, not just county-level law-enforcement powers. 

V. Absolute, prosecutorial immunity applies to the claims against 
the County Attorney. 

It is well-established that prosecutors are entitled to absolute immunity 

from liability when acting within the scope of their duties by filing and 

maintaining criminal charges. Imbler v. Pachtman, 424 U.S. 409, 431 (1976); 
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Brown v. Dayton Hudson Corp., 314 N.W.2d 210, 213-14 (Minn. 1981)(adopting 

Imbler). Absolute immunity provides a recipient with a “total shield from 

liability,” Harlow v. Fitzgerald, 457 U.S. 800, 813 (1982), such that the 

recipient is immune from suit. Burns v. Reed, 500 U.S. 478, 484-85 (1991). The 

phrase “prosecutorial immunity” refers to the absolute immunity granted to 

prosecutors when they act within the scope of their duties by filing and 

maintaining criminal charges. Id. at 486; see also Van de Kamp v. Goldstein, 

555 U.S. 335, 344 (2009)(describing the “exercise of [legal] discretion” protected 

by prosecutorial immunity). 

The County Attorney’s conduct of which Plaintiffs complain relates to his 

criminal-charging activities, and thus fall within the scope of prosecutorial 

immunity. In determining whether particular actions of government officials 

fit within the absolute or qualified immunity standard, the Supreme Court has 

adopted a functional approach that looks to “the nature of the function 

performed, not the identity of the actor who performed it.” Forrester v. White, 

484 U.S. 219, 229 (1988)(finding state court judge did not have absolute 

immunity from damages suit for his administrative decision to demote and 

dismiss a court employee); see also Burns, 500 U.S. at 487 (the scope of absolute 

prosecutorial immunity from liability for damages under §1983 depends on 

whether “such immunity is justified for the function in question”); Imbler, 424 
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U.S. at 431 (holding prosecutor is absolutely immune from activity of initiating 

prosecution or for actions taken in presenting state’s case). 

The heart of Plaintiffs’ claims against the County Attorney go to his 

alleged, threatened prosecution of them. (Compl. ¶¶5(O), (R)-(V).) Threats of 

prosecution are protected by prosecutorial immunity. Myers v. Morris, 810 F.2d 

1437, 1446 (8th Cir. 1987)(citing cases); Chandler v. Sorrell, No. 1:07-cv-251, 

2008 WL 2166058 (D. Vt. May 21, 2008)(absolute immunity for threatening to 

prosecute); cf. In re Flynn, No. 20-5143, 2020 WL 2020 WL 3442704 (D.C. Cir. 

June 24, 2020)(granting writ of mandamus to allow the U.S. Attorney to 

dismiss criminal case). But very simply, the County Attorney neither 

prosecuted any tribal police officer for violating the Opinion and Protocol, nor 

even threatened to do so.  Walsh Dec. ¶16. 

The County Attorney drafted his Opinion and Protocol—the very basis 

for Plaintiffs’ Rice’s and Naumann’s claims of threatened prosecution—as part 

of his prosecutorial function and, thus, his actions in doing so are entitled to 

absolute immunity. Decisions about a witness’s credibility and the evaluation 

of evidence for trial are core parts of the prosecutorial function. See Savage v. 

Maryland, 896 F.3d 260, 269-70 (4th Cir. 2018). The County Attorney was 

concerned, rightly so, about jurisdictional challenges, especially on appeal, to 

evidence that tribal police obtained outside the confines of his Opinion and 

Protocol. (Walsh Dec. ¶14.) See supra at 11 n.2.  “The purpose of extending 
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absolute immunity to prosecutors is to prevent the possibility that the risk of 

having to defend a lawsuit would deter a prosecutor from the fearless and 

vigorous performance of the prosecutorial function.”  S.J.C. v. Faribault Cty., 

556 N.W.2d 563, 566 (Minn. App. 1996). And, here the County Attorney 

intended his Opinion and Protocol to guide his prosecutorial function. The 

County Attorney’s Opinion and Protocol were not legal advice to plaintiffs. 

While the County Attorney expected tribal police to follow the Protocol to 

preserve the viability of any prosecution, the tribe was not the County 

Attorney’s client. Tribal police have their own attorney, the tribe’s Solicitor 

General, from whom they can seek legal advice regarding their law-

enforcement actions. 

No exception to absolute immunity applies here. Although Congress can 

abrogate state sovereign immunity under the Fourteenth Amendment, 

Fitzpatrick v. Bitzer, 427 U.S. 445, 456 (1976), Congress cannot do so under its 

Article I powers. Seminole Tribe, 517 U.S. at 47, 59; Allen v. Cooper, 140 S.Ct. 

994, 1002 (2020). And the Indian affairs law upon which Plaintiffs’ claims 

allegedly depend stem from Congress’s Article I powers to regulate relations 

with Indians. Because Plaintiffs have not raised a §1983 claim, the case law 

allowing such claims to proceed despite absolute immunity have no application 

to this action. Furthermore, an Indian tribe cannot raise a §1983 claim because 

a tribe is not a “person” under that act. Inyo County, 538 U.S. at 708, 710-11. 
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If the Court concludes the County Attorney is entitled to absolute 

immunity for his alleged conduct, then this Court should likewise immunize 

the Sheriff for following that same legal advice. The Supreme Court stated 

candidly that, 

Indeed, it is incongruous to allow prosecutors to be absolutely 
immune from liability for giving advice to the police, but to allow 
police officers only qualified immunity for following the advice. 
Ironically, it would mean that the police, who do not ordinarily 
hold law degrees, would be required to know the clearly 
established law, but prosecutors would not. 

Burns, 500 U.S. at 494–95. 

VI. The official capacity claims against the County Attorney and 
Sheriff should be dismissed as redundant because the County is 
a party to this action. 

Plaintiffs sued the County Attorney and Sheriff both in their individual 

and official capacities. Individual-capacity suits (also called personal-capacity 

suits) seek to impose personal liability upon a government official for actions 

. . . take[n] under color of state law.” Graham, 473 U.S. at 165 (citing Scheuer 

v. Rhodes, 416 U.S. 232, 237-238 (1974)). “Official-capacity suits, by contrast, 

generally represent only another way of pleading an action against an entity 

of which an officer is an agent.” Graham, 473 U.S. at 165 (quotation omitted). 

“As long as the government entity receives notice and an opportunity to 

respond, an official-capacity suit is, in all respects other than name, to be 

treated as a suit against the entity.” Id. at 166; see also Will v. Mich. Dept. of 
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State Police, 491 U.S. 58, 71 (1989)(“A suit against a state official in his or her 

official capacity is not a suit against the official but rather is a suit against the 

official’s office.”). 

A suit against government officers in their official capacities is 

functionally equivalent to a suit against the employing governmental entity. 

See Baker v. Chisom, 501 F.3d 920, 925 (8th Cir. 2007)(“[T]he real party in 

interest in an official-capacity suit is the governmental entity and not the 

named official.”); Semler v. Ludeman, Civ. No. 09-732 (ADM/SRN), 2010 WL 

145275, at *6 (D. Minn. Jan. 8, 2010). Where an individual is sued in his or her 

official capacity and the employing governmental entity is also a party, that 

official should be dismissed as redundant. See Veatch v. Bartels Lutheran 

Home, 627 F.3d 1254, 1257 (8th Cir. 2010)(affirming dismissal of claim against 

city police officer in his official capacity as redundant of the plaintiff’s same 

claim against the city); Artis v. Francis Howell N. Band Booster Ass’n, Inc., 161 

F.3d 1178, 1182 (8th Cir. 1998)(affirming dismissal of claims against teacher 

as redundant). 

 The County’s status as a party here makes official-capacity claims 

against the County Attorney and Sheriff redundant and wasteful under Veatch 

and Artis. Both the individual Defendants are County employees as its 

attorney and sheriff. Any injunctive relief against the County would bind the 

County Attorney and Sheriff even if they were not parties. Fed. R. Civ. P. 
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65(d)(2)(B) provides that any injunction binds a party’s “officers, agents, 

servants, employees, and attorneys.”  See Regal Knitwear Co. v. NLRB, 324 

U.S. 9, 14, (1945)(holding an injunction “not only binds the parties . . . but also 

those identified with them in interest, in ‘privity’ with them, represented by 

them or subject to their control”); Anderson v. Indep. Sch. Dist. No 97, No. 98-

2217 (JRT/RLE) 2001 WL 228424, at *2 (D. Minn. Feb. 21, 2001)(dismissing 

employee of school district as unnecessary defendant because “any injunction 

issued against the school district can be adequately tailored to apply to 

[defendant] individually as an employee of the district”). 

VII. Plaintiffs are barred from seeking declaratory and injunctive 
relief against the individual Defendants in their individual 
capacities. 

The Court should dismiss the County Attorney and Sheriff in their 

individual or personal capacities for two reasons. First, equitable relief cannot 

be obtained against a government official in the official’s individual capacity. 

The relief sought by Plaintiffs may only be imposed on the individual 

defendants in their official capacities as Mille Lacs County Attorney and 

Sheriff. As private citizens, the individual defendants cannot effectuate the 

relief sought. Second, Plaintiffs fail to state a claim against the individual 

defendants in their personal capacities. All the claims against them are for 

official conduct. The individual-capacity claims for equitable relief are non-

justiciable. 
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A. Equitable relief is not permitted against state officials in 
their individual capacities. 

Equitable claims against government officials in their individual 

capacities are nonredressable. See, e.g., Lujan v. Defenders of Wildlife, 504 U.S. 

555, 568–69 (1992). This makes sense. In their individual capacities, 

government officials are simply private citizens and cannot take action on 

behalf of their offices. This rule is clear. E.g., Hummel v. Minn. Dept. of Agric., 

430 F. Supp. 3d 581, 593 (D. Minn. 2020)(“As an initial matter, [plaintiff] 

cannot obtain injunctive or declaratory relief from defendants in their 

individual capacities . . . [because defendants] do not have authority in 

their individual capacities to grant [such relief]. As a result, the only relief 

that [plaintiff] can obtain from these defendants in their individual capacities 

is damages.”); Munt v. Schnell, No. 18-CV-3390 (DWF/ECW), 2020 

WL1695420, at *2 (D. Minn. Jan. 31, 2020)(barring injunctive relief against 

government officials in their individual capacities), report and 

recommendation adopted, 2020 WL968353 (D. Minn. Feb. 28, 2020); Braun v. 

Hanson, 18-CV-3355 (JNE/ECW), 2020 WL1496580, at *7–8 (D. Minn. Jan. 27, 

2020), report and recommendation adopted, 2020 WL1493884 (D. Minn. 

Mar. 27, 2020).11 

                                         
11  While the Eighth Circuit has not considered whether individual-capacity 
claims for equitable relief may be obtained against government officials, Munt 
v. Schnell, 2020 WL1695420, at *9, other circuits agree that such claims are 
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As private citizens, Walsh and Lorge have no authority to redress 

Plaintiffs’ alleged injury.  Thus, Plaintiffs lack standing to assert claims for 

declaratory and injunctive relief against the individual defendants in their 

personal capacities. The Court must therefore dismiss the individual-capacity 

claims as a matter of law. 

B. Plaintiffs fail to state a claim against the individual 
defendants in their personal capacities because all 
allegations are based on official conduct. 

Additionally, Plaintiffs allege no facts giving rise to any claims against 

the individual defendants in their individual capacities. The Complaint makes 

clear that the allegations against the individual defendants are based on 

official conduct. “Defendants’ assertions, threats of prosecution and 

instructions, as set forth above, have been made or issued by the County 

Attorney and/or the County Sheriff on behalf of the County and are the official 

custom or policy of the County.” (Compl. ¶5R; see also Compl. ¶¶5M–Q.) There 

are no facts or claims suggesting this alleged misconduct was outside the scope 

of the County Attorney’s or Sheriff’s official duties and undertaken in their 

individual capacities. 

                                         
barred. See, e.g., Frank v. Relin, 1 F.3d 1317, 1327 (2d Cir. 1993); Greenawalt 
v. Indiana Dept. of Corr., 397 F.3d 587, 589 (7th Cir. 2005). 
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Sheriff Lorge is further entitled to summary judgment on the individual 

capacity claims against him because any such claims would have been against 

former Sheriff Lindgren. Sheriff Lindgren retired when Sheriff Lorge was 

sworn into office in January 2019 after being duly elected. Any individual 

claims that existed against Sheriff Lindgren were extinguished when Plaintiffs 

agreed to dismiss him in both his individual and official capacities. (See 

Stipulation for Substitution, ECF No. 61; Order Substituting Party, ECF 

No. 63.) The individual-capacity claims against Sheriff Lindgren cannot be 

imputed to Sheriff Lorge as a matter of law. See Simon v. Eastern Ky. Welfare 

Rights Org., 426 U.S. 26, 41–42 (1976)(standing requires that the alleged 

injury is “fairly . . . trace[able] to the challenged action of the defendant, and 

not . . . th[e] result [of] the independent action of some third party not before 

the court.”); accord Lujan, 504 U.S. at 560. Sheriff Lorge is not even mentioned 

in the Complaint, and the deadline to amend the pleadings is long past. Thus, 

the individual-capacity claims against the Sheriff must be dismissed. 

This lawsuit indisputably involves only official capacity conduct. For all 

these reasons, the Court should dismiss the individual-capacity claims for 

equitable relief against the individual defendants. 
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VIII. There is no statutory basis to award Plaintiffs attorney’s fees, 
while qualified immunity bars any claim for costs. 

Plaintiffs demand costs and attorney’s fees from the individual 

defendants in their personal capacities. (Compl. at 8.) Plaintiffs cite no 

authority for these demands and Defendants are aware of no such authority. 

As discussed above, Plaintiffs’ individual-capacity claims fail as a matter of 

law. If, however, the individual-capacity claims are allowed to proceed, the 

Court should immunize the individual defendants in their personal capacities 

from Plaintiffs’ demand for costs and attorney’s fees. 

Under the “American Rule,” fees are not recoverable in any event unless 

a statute or contract provides otherwise. Hardt v. Reliance Standard Life Ins. 

Co., 560 U.S. 242, 252-53 (2010)(“Our basic point of reference when considering 

the award of attorney’s fees is the bedrock principle known as the “American 

Rule”: Each litigant pays his own attorney’s fees, win or lose, unless a statute 

or contract provides otherwise.” (quotations omitted)). 

Government officials are ordinarily entitled to qualified immunity from 

damages in their individual capacities. E.g., Pearson v. Callahan, 555 U.S. 223, 

231 (2009); Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982). Such damages are 

ordinarily sought under 42 U.S.C. §1983. However, Plaintiffs may not seek 

damages under §1983. Inyo County 538 U.S. at 704. Plaintiffs instead seek 

equitable relief plus costs and attorney’s fees. Their demand for costs and fees 
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should be construed as a request for damages for qualified immunity purposes. 

See, e.g., Royal Indem. Co. v. Apex Oil Co., 511 F.3d 788, 794 (8th Cir. 

2008)(categorizing “requests in the complaint [for] attorney’s fees, costs and 

interests” as “other monetary damages.”). Intentional or not, Plaintiffs’ 

demand for costs and attorney’s fees, if awarded, would be an end run around 

the protection normally afforded by qualified immunity against damages. The 

Court should therefore dismiss the individual-capacity claims for costs and 

attorney’s fees against the individual defendants. 

To defeat qualified immunity, Plaintiffs must demonstrate that (1) the 

Defendants’ “conduct violated a constitutional [or statutory] right”, 

Wallingford v. Olson, 592 F.3d 888, 892 (8th Cir. 2010), and (2) the 

constitutional or statutory right “was clearly established at the time of the 

alleged infraction,” Hager v. Ark. Dep’t of Health, 735 F.3d 1009, 1013 (8th Cir. 

2013)(internal quotations omitted). Officials are “entitled to qualified 

immunity unless both prongs are satisfied,” Kulkay v. Roy, 847 F.3d 637, 642 

(8th Cir. 2017), and district courts “exercise … discretion in deciding which of 

the two prongs of the qualified immunity analysis [to] address[] first,” Pearson, 

555 U.S. at 236. Here, Plaintiffs provide no basis to deprive the County 

Attorney and the Sheriff of qualified immunity from this suit.  
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The first prong fails against the Sheriff individually because the 

Complaint does not allege he violated Plaintiffs’ asserted rights.12 The second 

prong fails against the County Attorney and the Sheriff because the rights 

Plaintiffs assert are far from clearly established. “A clearly established right is 

one that is sufficiently clear that every reasonable official would have 

understood that what he is doing violates that right.” Dillard v. O’Kelley, 

No. 17-3284, 2020 WL 3163616, at *3 (8th Cir. June 15, 2020)(en banc). Courts 

“look for a controlling case or ‘a robust consensus of cases of persuasive 

authority’” to establish a clearly established right, and “existing precedent 

must have placed the statutory or constitutional question beyond debate.” 

O’Kelley, 17-3284, 2020 WL 3163616, at *3 (citation omitted).  

The County Attorney notes in his declaration that the United States 

Supreme Court has not determined the scope of inherent tribal authority over 

criminal matters. Walsh Dec. ¶17. His Opinion acknowledged the differences 

of opinion on this issue between the County and Band but reached his 

conclusion on that issue through the exercise of his professional judgment. (Id.) 

                                         
12  To start, the Complaint never mentions Sheriff Lorge by name. And Police 
Chief Rice testified that Sheriff Lorge never threatened her with prosecution. 
Flaherty Dec. Ex. 5, Dep. 154:8-10 (Q. “Did Sheriff Lorge ever threaten you or 
Band officers with arrest or prosecution?” A. “Never.”); id. 192:8-12 (Q. “Did 
Defendant Lorge interfere with the Band’s law enforcement authority, your 
law enforcement authority, and Sergeant Naumann’s law enforcement 
authority?” A. “No.”); see also supra Part VII.B. 
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The Onamia County Attorney he relied on for professional review agreed with 

his conclusion. (Id. ¶12.) And in 2017, a state court judge agreed. Supra at 8 

n.1. Plainly, the scope of the Band’s police authority outside of trust or Band-

owned fee lands was far from clearly established. Thus, even if only qualified 

immunity applies, the County Attorney and Sheriff should be immune to a cost 

assessment. 

CONCLUSION 

For the foregoing reasons, the claims against the County Attorney and 

the Sheriff should be dismissed with prejudice. 

Respectfully submitted, 
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