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 I. INTRODUCTION 

Under the Osage Allotment Act of 1906, Pub. L. No. 59-321, 34 Stat. 539 as amended 

(“1906 Act”), the United States holds the Osage Mineral Estate (“Mineral Estate”) in trust for the 

benefit of the Osage Nation (“Tribe”).  Proceeds from the Mineral Estate are deposited in the 

Osage Tribal Trust Account (“Tribal Trust Account”) at the Department of Treasury to the credit of 

the Tribe.  Plaintiffs William Fletcher, Tara Damron, Kathryn Red Corn, and Richard Lonsinger 

own “headrights” entitling them to quarterly distributions of their pro-rata share of proceeds from 

the Mineral Estate.  Headright holders, however, have no ownership interest in the Mineral Estate 

itself.  Plaintiffs allege that the United States mismanaged the funds deposited in the Tribal Trust 

Account.  As explained in the United States’ Memorandum Supporting its Motion to Dismiss (ECF 

No. 7), Plaintiffs lack standing, are attempting to relitigate claims that have already been decided or 

settled, and fail to demonstrate jurisdiction.  Plaintiffs’ opposition fails to rebut the United States’ 

arguments and the Complaint should be dismissed in its entirety.  In the event that Plaintiffs’ claims 

are not dismissed, Plaintiffs should be required to make a more definite statement pursuant to 

RCFC 12(e). 

II. ARGUMENT 

A. Plaintiffs lack standing to challenge the management of the Osage Tribal Trust 
Account. 

Plaintiffs assert injury based on the United States’ alleged mismanagement of funds while the 

funds were in the Tribal Trust Account, but they lack a legally enforceable interest in this account 

and thus lack standing.  See United States’ Mot. to Dismiss for Lack of Subject Matter Jurisdiction 

and Failure to State a Claim Upon Which Relief Can be Granted at 14–19, ECF No. 7 (“Def.’s 

Mot.”).  The Tribe, not the headright holders, is the owner of the Mineral Estate.  34 Stat. 539, 543 

§ 3; (stating that oil, gas, coal and other minerals covered by Osage lands are “reserved to the Osage 

Tribe” (emphasis added)); Osage Nation v. United States, 85 Fed. Cl. 162, 171 (2008) (“Osage VI”) 
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 (stating that the Osage Nation is the owner of the minerals at issue in this case (citation omitted)).  

As such, Section 4 of the 1906 Acts requires that proceeds derived from the Mineral Estate be 

deposited with the Department of Treasury and held in trust for the Tribe.  34 Stat. at 544 (“[A]ll 

funds belonging to the Osage tribe, and all moneys due, and all moneys that may become due, or may 

hereafter be found to be due the said Osage Tribe of Indians, shall be held in trust by the United 

States.” (emphasis added)).  In accordance with Section 4 of the 1906 Act, proceeds from the 

Mineral Estate are deposited in the Tribal Trust Account at issue in the instant case.   

The Court of Federal Claims held that the Tribe is the sole, direct beneficiary of the Tribal 

Trust Account.  Osage Tribe v. United States, 57 Fed Cl. 392, 395 (2003) (“Osage I”).  Accordingly, the 

United States’ trust responsibility with regard to the Tribal Trust Account is to the Tribe, not to 

headright holders.  Id.  Headright holders are not a party to the trust relationship between the Tribe 

and United States arising from the language in Section 4 of the 1906 Act requiring proceeds from 

the Mineral Estate to be held in trust.  See Osage VI, 85 Fed. Cl. at 171; Osage Tribe v. United States, 68 

Fed. Cl. 322, 330 (2005).  It is the Tribe that has an interest in, and claim to, funds that are held in 

the Tribal Trust Account.  Osage I, 57 Fed. Cl. at 395. 

Plaintiffs agree that they “have a legally protectable interest ‘in their right to their share of 

Osage tribal trust funds after distribution,’” but continue to argue, despite a lack of evidence and 

final legal decisions to the contrary, that they have an interest in the Tribal Trust Account because 

funds are “segregated for distribution” to individuals while still in the Tribal Trust Account.  Pls.’ 

Resp. in Op. to United States’ Mot. to Dismiss for Lack of Subject Matter Jurisdiction and Failure to 

State a Claim Upon Which Relief Can be Granted at 31, ECF No. 10 (“Pls.’ Resp.”).  Notably, 

Plaintiffs continue to perpetuate their theory that segregation occurs before distribution, stating that 

the United States mismanaged the Tribal Trust Account by failing “to collect interest on royalties 

once collected and segregated for distribution, but before distribution actually takes place.”  Pls.’ 
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 Resp. at 17.  Plaintiffs do not point to any evidence of this, beyond their own assertions.  As the 

United States demonstrated, and Plaintiffs acknowledged, in Fletcher, there is no “segregated” 

account or any other intermediary account from which headright payments are disbursed.  Fletcher v. 

United States, 153 F. Supp. 3d 1354, 1361–62 (N.D. Okla. 2015).  The only accounts are the Osage 

Tribal Trust Account and IIM accounts.  Headright payments are distributed from the Osage Tribal 

Trust Account directly to headright holders’ IIM accounts.  Id.   

Plaintiffs’ opposition reaffirms that the claims in the instant case are related to deductions 

and credits that take place while the funds are held in the Tribal Trust Account, prior to distribution 

to headright holders.  See Pls. Resp. at 29 (challenging the deduction of gross production taxes and 

tribal operating expenses from proceeds of the Mineral Estate and the crediting of interest earned 

on such proceeds).  Accordingly, the injuries Plaintiffs allege occurred while the funds were held in 

the Tribal Trust Account, an account that this Court determined they have no legally protectable 

interest in.  See Fletcher, 153 Supp. 3d 1354 at 1361-62 (“Revenues from the Osage Mineral Estate are 

deposited into the Osage Tribal Trust Account, and gross production taxes and operating expenses 

are deducted from and interest is credited to that account.”); Osage I, 57 Fed. Cl. at 395 (“In addition, 

as defendant itself points out, the funds that are distributed to the headright owners from the tribal 

trust fund are ‘net of a small portion retained for the Osage Tribal operations and a portion paid for 

the Oklahoma gross receipts tax.’”).   

Plaintiffs wrongly assert that the United States raised and lost the argument regarding the 

“point of distribution” in the Fletcher litigation. Pls.’ Resp. at 31.  The citation for Plaintiffs’ assertion 

fully confirms the United States’ argument.  The district court stated that the administrative record 

and the government’s briefs made it “clear that ‘segregation’ and ‘distribution’ occur together such 

that there is no separate ‘segregated tribal trust account.’”  Fletcher, 153 F. Supp. 3d at 1262, n.6.  

“There is just one tribal trust account related to this case, and funds are segregated from this account 
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 when they are distributed to the headright holders on a quarterly basis.”  Id. at 1361–62 (emphasis 

added).  Thus, segregation and distribution take place when the funds leave the Tribal Trust 

Account.   

Notably, the district court noted the Court of Federal Claims’ earlier rulings in the Osage v. 

United States litigation supported the federal defendants’ argument, but it was bound by contradictory 

Tenth Circuit precedent.  Fletcher, 153 F. Supp. 3d at 1363 n.7.  This Court however is not bound by 

the district court’s or Tenth Circuit’s decisions, and should rely on its own analysis.  

Plaintiffs also argue, without support, that this Court’s holding in Osage I that headright 

holders lack a legally protectable interest in the Tribal Trust Account is inapplicable here due to the 

“subtext” of that litigation and that headright holders were only denied intervention because their 

attorney had previously represented the Tribe.  Pls.’ Resp. at 32.  This argument is simply not true.  

At the time of the motions to intervene, the Court had held that the headright holders were not the 

real party in interest, even though funds in the Tribal Trust Account eventually would flow to the 

headright holders.  See Osage I, 57 Fed. Cl. at 394–95.  In addition, after the Court issued an opinion 

disqualifying counsel for the original intervenors, a new group of headright holders with different 

counsel sought to intervene.  Osage Tribe of Indians of Okla. v. United States, 81 Fed. Cl. 340 (2008) 

(“Osage V”).  The Court denied that motion on the merits, finding that the headright holders had a 

direct and immediate interest in the case but were not the real parties in interest and thus did not 

have a legally protectable interest.  Osage VI, 85 Fed. Cl. at 170.  Accordingly, Plaintiffs’ argument 

should be rejected. 

B. Plaintiffs are barred from relitigating claims raised in past litigation. 

1. Plaintiffs’ claims were litigated in the Osage Tribal Trust litigation. 

The United States’ Motion to Dismiss demonstrated that claims related to management of 

the Tribal Trust Account were previously litigated and settled in the Osage litigation.  Def.’s Mot. 21-
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 26.  The principles of claim preclusion thus dictate that Plaintiffs not be permitted to relitigate 

claims that were raised and settled in Osage.   

Plaintiffs try to distinguish this case from the Osage litigation in two ways.  First, they frame 

their case as involving “actions occurring as part-and-parcel to distribution of headright payments.”  

Pls.’ Resp. at 17.  In other words, they argue that their case involves the United States’ management 

of payment from the Trust Account, while Osage involved payment coming into the trust account.  Id. 

Second, they argue that the Osage Tribal Trust case dealt only with Section 3 of the Osage Act and 

“leases and royalty rates,” and that the case at bar involves claims under Section 4.  Id. at 4–7.  

Neither framing changes the fact that the claims in both cases involve the same set of transaction 

facts. 

First, Plaintiffs try to distinguish “that case” by asserting that Osage involved transactional 

facts regarding “funds coming into the trust fund” with “this case” which they assert involves 

“distribution from the Trust Account.”  Pls.’ Resp. at 17.  This asserted distinction is hollow, given 

that Plaintiffs also allege that the United States failed to collect interest on royalties before 

distribution, which would involve money coming into, not leaving, the account.  It is also not 

entirely clear that Plaintiffs’ claims here are in fact tied to the Fletcher litigation, given that the claims 

in Fletcher, at least by the time of the third amended complaint, were for an accounting and improper 

distribution of royalties to non-Osage tribal members.  Fletcher v. United States, No. 19-5023, 2020 

WL 748844, at *2 (10th Cir. Feb. 14, 2020) (“Thus, the claims centered around the Government’s 

misdistribution of royalties (the ‘misdistribution claims’) and failure to account (the ‘accounting 

claims’)).  Plaintiffs’ claims here appear to be more focused on mismanagement of the trust fund, 

rather than improper distribution of funds.  Pls.’ Resp. at 29.   

But in any event, both cases challenge the United States’ management of the trust fund.  As 

discussed more thoroughly in the United States’ Memorandum, Plaintiffs’ claims “spring from the 
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 same set of facts” as Osage, even assuming arguendo that the specific breaches of fiduciary duty 

asserted are different.  See id. at 23–24.  The claims will involve the same review of documents 

related to the government’s management and administration of the trust account.  The Court of 

Federal Claims has found that claims for a breach of the duty to account and the duty to invest and 

deposit trust funds were based on the same set of transactional facts.  Ak-Chin Indian Cmty. v. United 

States, 80 Fed. Cl. 305, 319 (2008).  Similarly, here, the Tribe’s claims that the United States 

mismanaged its Tribal Trust Account and Plaintiffs’ claims that the United States mismanaged the 

very same trust account are based on the same set of transactional facts.  Plaintiffs’ claims are therefore 

barred because they have already been litigated and settled. 

Plaintiffs’ assertion that the claims in Osage litigated only duties related to Section 3 of the 

1906 Osage Act, whereas this case involves Section 4 duties fares no better.  Pls.’ Resp. at 4.  Section 

4 was equally implicated in the Osage litigation.  For example, the Third Amended Complaint in Osage 

specifically cites to Section 4 of the 1906 Act, as well as the United States’ holding of “funds 

belonging to the Tribe, including funds derived from the Osage surface and mineral estates, in trust 

for the benefit of the Osage Tribe” in reference to the trust account created by Section 4.  See Pl. 

Osage Tribe’s Third Am. Compl. at ¶¶ 17–19, ECF No. 10-2.  That complaint also asserts that the 

United States violated its duties to, inter alia, properly administer the trust, “to preserve the trust 

assets and protect them from loss, theft, or damage,” to properly deposit trust funds, and to make 

the trust assets productive.  Id. ¶ 21.   

Further, the Osage Tribal Trust litigation involved two cases that were consolidated.  See Osage 

Nation v. United States, Case No. 99-550L, ECF No. 12 (May 5, 2000).  While Case No. 99-550 

involved claims for damages from breach of trust with respect to oil and gas mining leases, other 

mineral leases, and surface leases, Case No. 00-169 involved claims for breach of the 1906 Act and 

other mismanagement of trust funds and failure to provide a comprehensive audit or accounting. 
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 00-169 Complaint, attached as Exhibit 1.  Case No. 00-169 was “an action for money damages for 

breach of fiduciary duty in the mismanagement of tribal trust funds and for failure to account.”  

Case No. 00-169, Compl. ¶ 4.  The 00-169 complaint cited Section 4, and specifically made claims 

for the United States’ failure to maximize funds held in trust for the Tribe, including “improperly 

charging and/or overcharging the Osage tribal account and/or using monies belonging to the Osage 

Tribe for” BIA expenses, “failure to collect interest, and improper distribution.”  Id. ¶¶ 12, 21, 25.  

Plaintiffs raise essentially the same claims here.  See Pls.’ Resp. at 16 (noting claims for overpayment 

of gross production taxes, improper calculation of tribal operation payments, and failure to collect 

interest).   

In addition, the Osage litigation was divided into several tranches.  Only Tranche One 

claims — for failure to collect payments for leases (including royalties and late fees) and failure to 

invest income in accordance with law (deposit-lag, crediting full interest, and meeting investment 

requirements) — were ever tried before the case settled.  But the Settlement Agreement covered all 

claims that were brought or could have been brought, including the claims in 00-169. 

In addition, the Court’s holdings in the Osage litigation demonstrate that Section 4 of the 

1906 Act was implicated in that litigation and that Sections 3 and 4 are interrelated.  For example, 

the Court found that “the plain language of Section 4 of the 1906 Act establishes fiduciary duties 

that include both the proper management of Osage funds on deposit with Treasury and the proper 

accounting of ‘all moneys due, and all moneys they become due’, in accordance with the terms of 

the oil and gas leases.”’  Osage I, 68 Fed. Cl. at 327; Osage Nation v. United States, 72 Fed. Cl. 629, 632 

(2006).  The Court also held that “defendant is obligated under the 1906 Act to hold ‘all money that 

. . . may hereafter be found to be due the [Tribe]’ in trust and ‘draw interest’ on such funds,” citing 

Section 4 of the 1906 Act.  Osage Nation v. United States, 75 Fed. Cl. 462, 480 (2007).  There, the court 

found that because the United States has a clear statutory duty to earn interest on funds collected, 
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 the Tribe was entitled to interest as part of the damages award.  Id.  Notably, Plaintiffs here claim 

that the BIA failed to collect the proper interest.  Pls.’ Resp. at 8. 

In short, the claims raised in this case were litigated in the Osage litigation and Plaintiffs are 

therefore barred from raising them.  See Hallco Mfg. Co. v. Foster, 256 F.3d 1290, 1294–95 (Fed. Cir. 

2001) (citing Restatement (Second) of Judgments, §§ 18–19) (‘The general concept of claim 

preclusion is that when a final judgment is rendered on the merits, another action may not be 

maintained between the parties on the same “claim,” and defenses that were raised or could have 

been raised in that action are extinguished.’). 

2. Issue preclusion bars Plaintiffs from obtaining a second accounting from the 
United States.  

Plaintiffs’ request to receive a more detailed second accounting from the United States 

covering a greater time span must be dismissed.  See Compl. ¶ 62; Request for Relief.  Plaintiffs are 

barred from relitigating the accounting issue because it was decided against them in Fletcher.  Because 

Plaintiffs previously litigated the scope of the accounting issue and lost in Federal court, they are 

“bound by that decision and cannot demand that the issue be decided over again.”  In re Freeman, 30 

F.3d 1459, 1465 (Fed. Cir. 1994). 

In its Memorandum, the United States established that all the elements of issue preclusion 

had been met.  Def.’s Mot. at 26-28.  Namely, (1) the scope of the accounting owed to Plaintiffs by 

the United States was decided in Fletcher and is identical to the accounting issue presented in the 

Complaint; (2) the accounting issue was fully adjudicated on the merits by the Fletcher district court 

and Tenth Circuit; (3) Plaintiffs admitted that they were parties to the Fletcher district court and 

appellate litigation; and, (4) Plaintiffs had a full and fair opportunity to litigate the issue in Fletcher.  

See Moss v. Kopp, 559 F.3d 1155, 1161 (10th Cir. 2009); Dana v. E.S. Originals, Inc. 342 F.3d 1320, 1323 

(Fed. Cir. 2003).   

In response, Plaintiffs attempt to differentiate the issues in Fletcher, arguing that “the limits of 
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 the previous accounting were limited to the specific pleadings of the Northern District of 

Oklahoma.”  Pls.’ Resp. at 12.  Plaintiffs contend that they “took a conservative approach” in Fletcher 

“seeking a prospective form of injunctive relief based on when the claims commenced.”  Id. at 33.  

In reality, Plaintiffs sought an expansive accounting in the Fletcher case, requesting that the United 

States provide Plaintiffs with an accounting starting in 1906 with the creation of the headrights and 

including detailed information such as “what volumes of oil, gas, minerals, etc. were purchased and 

at what price.”  Fletcher v. United States (“Fletcher III”), 854 F.3d 1201, 1206 (10th Cir. 2017).  

Plaintiffs’ request was rejected by the Fletcher district court and that court’s conclusion was affirmed 

by the Tenth Circuit.  Fletcher, 153 F. Supp. 3d at 1372; Fletcher III, 854 F.3d at 1205-07.  Indeed, the 

scope of the accounting owed by the United States to Plaintiffs was clearly decided in Fletcher.  

Contrary to Plaintiffs’ suggestion, Pls.’ Resp. at n.14, the Tenth Circuit held that the 2002 starting 

date for the accounting was sufficient, because a more expansive accounting would be cost 

prohibitive, unnecessary, and unlikely to result in any type of significant recovery of damages.  

Fletcher III, 854 F.3d at 1205-07; id. at 1207 (“It would . . . be ‘nuts’ to spend billions to recover 

millions.  A court sitting in equity may avoid reaching that absurdity.” (quoting Cobell v. Salazar, 573 

F.3d 808, 810 (D.C. Cir. 2009)).  Because the accounting issue litigated in Fletcher is substantively 

identical to the one at issue here, Plaintiffs are barred from again seeking a more expansive 

accounting.   

Plaintiffs’ claim that “nothing about the accounting ordered by the Northern District of 

Oklahoma limits this damages lawsuit” is devoid of any legal merit.  Pls.’ Resp. at 12 (internal 

capitalization omitted); id. at 33 (alleging that the ruling on the scope of the accounting does not 

apply “in this Court, which is primarily focused on monetary damages”).  Plaintiffs fail to recognize 

that issue preclusion “bars a party from relitigating an issue once it has suffered an adverse 

determination on the issue, even if the issue arises when the party is pursuing . . . a different claim.”  
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 Park Lake Res. Ltd. Liab. Co. v. USDA, 378 F.3d 1132, 1136 (10th Cir. 2004); see also Taylor v. Sturgell, 

553 U.S. 880, 892 (2008).  The fact that Plaintiffs are now pursuing monetary damages from the 

United States does not mean that Plaintiffs can once again litigate the scope of accounting they are 

entitled to, when this issue was adjudicated in Fletcher.  Park Lake Res. Ltd. Liab. Co., 378 F.3d at 

1135-36. 

Similarly, Shoshone Indian Tribe of the Wind River Reservation v. United States, 71 Fed. Cl. 172 

(2006), offers no support for Plaintiffs’ attempt to evade issue preclusion.  As Plaintiffs 

acknowledge, Pls.’ Resp. at 32-33, that case concerned a motion to amend a complaint and whether 

the proposed amendments would be precluded by the statute of limitations.  Shoshone Indian Tribe, 71 

Fed. Cl. at 177.  It did not address whether the parties had already litigated the proposed claims and 

thus the amendments would be barred by issue preclusion. 

Plaintiffs had a full and fair opportunity to litigate the accounting issue in Fletcher, did not 

receive the extensive accounting they wanted, and are now precluded from relitigating that issue in 

this action.   

C. Plaintiffs bring claims that that have been waived and released by previous 
settlement agreements. 

1. The Osage Settlement waived and released Plaintiffs’ claims. 

The Osage litigation was settled with the Tribe acting for and protecting the interests of the 

headright holders, and the settlement agreement intended to bind the headright holders with respect 

to claims relating to the Tribe’s “monetary or non-monetary trust assets or resources that have been 

or could have been asserted by the Osage Tribe” on behalf of itself or the headright holders.  Osage 

Settlement, ¶ 1, 7.a.  Plaintiffs argue that they cannot be bound by the Osage Settlement since they 

were not a party to it, citing general contract law.  Pls.’ Resp. at 16–18.  Far from being a third-party 

beneficiary to the Settlement however, the headright holders’ interest was represented by the Tribe 

in that litigation.  Osage I, 57 Fed. Cl. at 394–95 (addressing argument that headright holders are the 
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 proper beneficiaries and finding that “the Tribe . . . is the direct trust beneficiary”); Osage VI, 85 Fed. 

Cl. at 168–75 (noting that “[t]he Osage Nation represents Proposed Intervenors’ interests” and 

finding that money damages would be distributed directly to headright holders).   

The Settlement Agreement also echoes this finding, stating that “the Osage Tribe, acting 

through the Osage Minerals Council, has the authority to act for, to protect the interests of, and to 

bind Headright Holders with respect to matters relating to the Osage Mineral Estate, including the 

initiation, prosecution and settlement of claims relating to the Osage Mineral Estate.”  Settlement 

Agreement, 1.d.  Plaintiffs argue that the Osage Mineral Council “is only empowered to ‘consider 

and approve leases and to propose other forms of development of the Osage Mineral Estate,” but is 

not empowered to sue on behalf of headright holders.  Pls.’ Resp. at 18–19.  But the Osage 

Constitution gives the Tribe the power and obligation to act to protect headright holders’ interests.  

It states that the Osage government has “the perpetual obligation to ensure the preservation of the 

Osage Mineral Estate [and to] further ensure the rights of mineral royalty interest holders of Osage 

descent, as set forth in the Osage Allotment Act of June 28, 1906, as amended, to income derived 

from the Mineral Estate are protected.”  Osage Const. XV, § 4.  It also states that “[t]he right to 

income from mineral royalties shall be respected and protected by the Osage Nation through the 

Osage Minerals Council. . . .”  Osage Const. XV, § 3.  “The Osage Minerals council is elected 

exclusively by Osage headright holders.”  Osage VI, 85 Fed. Cl. 168 (2008).  Given that the 

Constitution explicitly states that the Osage Minerals Council is elected solely by headright holders 

and is obligated to protect their income from the Mineral Estate, it is clear that the Osage Minerals 

Council represents Plaintiffs’ interests.   

In addition, the Osage Mineral Council has held itself out as being able to represent and bind 

headright holders in other litigation against the United States.  In Osage Minerals Council v. U.S. 

Department of the Interior, the OMC stated that the 1906 Act gave it “the authority to act for, to protect 
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 the interests of, and to bind Headright Holders with respect to matters relating to the Osage Mineral 

Estate, including the initiation and prosecution of claims related to the Osage Mineral Estate.”  

Compl. ¶ 2, Osage Minerals Council v. U.S. Dept. of the Interior, Case No. 4:15-CV-371 (N.D. Okla. 

2015), attached as Exhibit 2.  Thus, evidence suggests that the Osage Minerals Council can bind 

headright holders. 

Plaintiffs also assert based on contact with the Tribe and lack of consultation with the 

United States’ counsel in the Osage litigation that the parties did not intend to settle Plaintiffs’ claims.  

Pls.’ Resp. at 19.  The evidence Plaintiffs cite, however, does not support this statement.  Instead, it 

shows that the Tribe did not intend to settle the claims raised in the Fletcher litigation, but that 

litigation was about an accounting, not about breach of trust claims.  It certainly did not involve the 

same kinds of claims being brought here.  As Plaintiffs’ counsel explained in the email attached to 

Plaintiffs’ brief, the Fletcher plaintiffs were seeking an accounting of the United States’ alleged 

improper distribution of monies segregated from the Osage Tribe’s accounts to those who were not 

headright holders.  ECF No. 10-6; see also Fletcher, 2020 WL 748844, at *2 (describing the plaintiffs’ 

first amended complaint filed in April 2006).  Thus, any statement or inference that the Tribe’s 

Settlement did not affect Plaintiffs’ claims applies only to those claims, not the litigation at bar.   

2. Any holding in Fletcher that the Osage Settlement did not prevent those 
claims does not apply here. 

It is of no import here that the Fletcher court found that Plaintiffs’ claims for an accounting 

were not pre-empted by the Settlement Agreement.  See Pls.’ Resp. at 20–22.  First, the Tenth Circuit 

did not directly consider the argument, finding that the federal defendants had waived the issue.  

Fletcher v. United States (“Fletcher II”), 730 F.3d 1206, 1214 (10th Cir. 2013).  Second, as stated above, 

Plaintiffs’ claims in Fletcher were for (a) improper distribution of royalties to non-Osage tribal 

members and (b) failure to account.  Fletcher v. United States, No. 19-5023, 2020 WL 748844, at *2 

(10th Cir. Feb. 14, 2020).  Thus, those courts were considering different issues from this Court.   
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 The Fletcher courts determined that the Tribe could not waive the plaintiffs’ individual 

accounting rights.  Fletcher, 153 F. Supp. 3d at 1368.  Indeed, the Fletcher courts’ opinions were based 

on their interpretation of 25 U.S.C. § 4011, which gives a right to an accounting, and found that the 

headright holders had the same right to an accounting as the tribe itself.1  Id. at 1363; Fletcher, 730 

F.3d at 1213.  “As Fletcher II makes clear, § 4011(a) grants both the Osage Nation and the headright 

owners the right to an accounting of funds held under the 1906 Act.”  Fletcher, 153 F. Supp. 3d at 

1367 (citing Fletcher II, 730 F.3d at 1209).  Thus, even if the Tribe settled its claims for an accounting, 

Plaintiffs had a separate right they could enforce.  Id. at 1368 (“Because the Osage Nation lacks 

authority to waive the plaintiffs’ individual accounting rights, they are not bound by the tribe’s 

settlement agreement with the federal government.”).  But in this case, Plaintiffs have not identified 

a duty to Plaintiffs on the part of the United States separate from its duties to the Tribe. 

This distinction explains why Plaintiffs’ claims cannot be allowed to proceed.  The Tribe and 

the individual plaintiffs can both receive an accounting of the Tribal Trust Account without creating 

a conflict or a substantial additional burden on the government.  Fletcher, 153 F. Supp. 3d at 1360 

(stating that the Osage Tribe did not have an interest in the Fletcher litigation because the plaintiffs 

had accounting rights separate from the Tribe’s and enforcing the plaintiffs’ rights did not affect the 

Tribe); Fletcher II, 730 F.3d at 1215–16 (noting that the remedy may include “simply [ordering] the 

government to share with the plaintiffs something like it has already shared with the Nation.”).  

There is a conflict, however, between the Tribe’s interest and Plaintiffs’ in receiving money damages 

                                                 

1 The Fletcher court also noted the government’s argument that the findings in Osage that the Tribe is 
the only beneficiary.  153 F. Supp. 3d at 1363, n.7.  “Although this line of authority certainly 
supports the government’s position, the court cannot follow these decisions here given that they 
contradict binding Tenth Circuit precedent and the law of the case.”  Id.  Thus, the Fletcher court did 
not consider itself bound by this Court’s decision.  Likewise, this Court is not bound by the Fletcher 
court’s decision. 
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 from a breach of trust for the United States’ management of the Tribal Trust Account.  In particular, 

here, Plaintiffs’ claim that the United States incorrectly calculated tribal operation payments would 

directly impact the Tribe.  And allowing both groups to recover for the same claims would pose a 

significant additional burden on the government and subject the United States to double liability.  

The settlement monies also were distributed to headright holders in accordance with the 

requirements of the 1906 Act, so not only would the United States be paying twice for the same 

claims, headright holders would get a double recovery (barring any claims of offset or other 

defenses).  The United States will have little incentive to settle with tribes in the future if individual 

tribe members can bring the same claims the tribe already settled. 

3. Cobell class members are barred from bringing historical trust fund 
mismanagement and accounting claims regarding their Individual Indian 
Money accounts. 

The United States explained that Plaintiffs who were Cobell class members are barred from 

bringing historical trust fund mismanagement and accounting claims; thus, these claims must be 

dismissed.  Def.’s Mot. at 30-33; Cobell v. Jewell, 802 F.3d 12, 16-17 (D.C. Cir. 2015).  Plaintiffs 

Fletcher, Red Corn, and Lonsinger were members of the Cobell trust administration class.  Def.’s 

Mot. at 31 (citing Decl. of Michelle D. Herman ¶¶ 3, 13, 15, Dec. 17, 2019 (Herman Decl.), attached 

as Exhibit 3).  Accordingly, the Cobell Settlement Agreement and the district court’s judgment 

expressly waive, release, and forever discharge the United States from liability for Plaintiffs Fletcher, 

Red Corn, and Lonsinger’s pre-September 30, 2009 claims for breach of trust and mismanagement 

of trust funds involving their Individual Indian Money (IIM) accounts.  Id. at 31-33.  Plaintiffs 

Fletcher and Red Corn were also members of the historical accounting class, id. (citing Herman 

Decl. ¶ 13) and are barred from prosecuting any claims for a historical accounting that were, or 

could have been asserted in the Cobell amended complaint.  Id. at 31-33. 

In response, Plaintiffs Fletcher, Red Corn, and Lonsinger do not dispute that they were 
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 Cobell class members.  Instead, Plaintiffs contend that their current claims are not covered by the 

Cobell Settlement because Plaintiffs are not raising claims relating to the management of their IIM 

accounts.  Pls.’ Resp. at 3, 16.  If Plaintiffs are limiting themselves only to claims related to the 

management of funds derived from the Osage Mineral Estate while they are in the Tribal Trust 

Account, then such claims would be waived by the Osage Settlement and not the Cobell Settlement. 

But Plaintiffs’ claims are not quite so limited.  For example, Plaintiffs simply allege that the United 

States failed “to pay Plaintiffs the correct amount of money, timely.”  Pls.’ Resp. at 3.  The Cobell 

Settlement waives any claims that the United States failed to collect, credit, or disburse all money 

due to Plaintiffs in a timely fashion after such funds have been distributed to Cobell trust 

administration class members and deposited in IIM accounts.  Def.’s Mot. at 10 (citing Cobell 

Settlement Agreement, Terms of Agreement ¶ I.6, attached as Exhibit 2), 32 (detailing the broad 

scope of claims included in mismanagement of individual Indian trust funds under the settlement 

agreement).   

Plaintiffs also contend that the Cobell Settlement is not a bar to their claims because this 

argument was rejected in Fletcher.  Pls.’ Resp. at 16.  Plaintiffs focus on the Fletcher district court’s 

statement that this case “has never been about IIM accounts.”  Id. (citing Fletcher, 153 F.Supp.3d at 

1362, n.6).  But the Fletcher court made this statement in the context of determining that the 

plaintiffs were entitled to an accounting of the Tribal Trust Account.  Fletcher, 153 F.Supp.3d at 

1361-64.  Here, Plaintiffs argue that the scope of the accounting awarded in Fletcher should not “limit 

this case” and that “the question of available remedies is premature.” Pls.’ Resp. at 32-33. (emphasis 

omitted).  To the extent that Plaintiffs seek—or intend to leave open the possibility of seeking—a 
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 historical accounting of their IIM accounts,2 any members of the Cobell historical accounting class 

are barred from prosecuting such claims.  See Def.’s Mot. at 31.   

D. Plaintiffs are not an identifiable group of Indians.  

The Osage court held that headright holders were not an identifiable group of Indians that 

could bring a claim under the Indian Tucker Act because they were represented by the Tribe.  Osage 

VI, 85 Fed. Cl. at 167–68.  Plaintiffs argue that they are not all members of the Tribe,3 Pls.’ Resp. at 

25, but the Tribe still represents their interests as headright holders.  Osage VI, 85 Fed. Cl. at 167–68.  

Further, as discussed above, Plaintiffs do not have a right to recovery separate from that of the 

Tribe and for that reason, their claims should be dismissed. 

E. Plaintiffs fail to identify a money-mandating statutory or regulatory trust duty owed 
to headright holders for the claims asserted. 

It is Plaintiffs’ burden to demonstrate that their claims are based on a money-mandating 

legal duty imposed upon the United States by a constitutional, statutory, or regulatory provision.  

United States v. Navajo Nation, 556 U.S. 287, 290 (2009) (“Navajo II”).  In its Memorandum, the 

United States analyzed each of the numerous statutes, regulations, and other alleged sources of 

fiduciary duty identified in the Complaint and its appendices and explained how none provided 

jurisdiction for Plaintiffs’ claims.  Def.’s Mot. at 34-43.  Plaintiffs responded to only one of those 

arguments, contending that Section 4 of the 1906 Act provides money-mandating duties for their 

claims.  Pls.’ Resp. at 11-12, 27-30.  Their contention is unfounded.     

Plaintiffs must clear “two hurdles” before they can invoke jurisdiction under the Tucker Act.  

                                                 

2 Throughout the course of the Fletcher litigation, Plaintiffs altered their accounting requests many 
times.  See, e.g., Fletcher III, 854 F.3d at 1205 (“At various times in this suit, Plaintiffs have requested 
three different commencement dates:  2002, 1906, and 1972.”). 
3 It is unclear from Plaintiffs’ Complaint and response whether the class would include only 
members who are members of the Osage Nation and another tribe.  See Pls.’ Resp. at 26; Compl. 
¶ 13. 
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 Navajo II, 556 U.S. at 290-91.  “First, the [plaintiff] ‘must identify a substantive source of law that 

establishes specific fiduciary or other duties, and allege that the Government has failed faithfully to 

perform those duties.’”  Id. (quoting United States v. Navajo Nation (“Navajo I”), 537 U.S. 488, 506 

(2003)).  Second, and only after the plaintiff identifies a substantive source of law, ‘the court must 

then determine whether the relevant source of law “can fairly be interpreted as mandating 

compensation for damages sustained as a result of a breach of the duties [the governing law] 

impose[s].’”  Id. (quoting Navajo I, 537 U.S. at 506). 

Plaintiffs cannot satisfy Navajo II’s first hurdle because they fail to identify with specificity 

the language in Section 4 of the 1906 Act that is the source of the United States’ purported duty or 

to explain why that duty is money-mandating in breach.  Plaintiffs’ summary merely states that 

“Section 4 provides the underpinnings for [their] cause of action.”  Pls.’ Resp. at 11.  And Plaintiffs’ 

money-mandating argument section makes only two passing references to the 1906 Act.  The first is 

a stand-alone quotation from Fletcher, which is unconnected to the surrounding paragraphs and 

Plaintiffs provide no discussion or analysis of it.  See Pls.’ Resp. at 29.  The second is Plaintiffs’ 

general statement that their losses are the result of “the United States’ mismanagement in making 

payments to Osage headright holders under the 1906 Act.”  Id.  Plaintiffs’ broad, conclusory 

statements are insufficient.  It is Plaintiffs’ burden to demonstrate that jurisdiction exists and their 

“undeveloped position does not satisfy [that] burden.”  Ute Indian Tribe of the Uintah and Ouray Indian 

Reservation v. United States, 145 Fed. Cl. 609, 624 (2019) (holding that the Tribe failed to meet its 

burden because it did not identify a specific-rights creating duty that mandates compensation and 

offered conclusions without any statutory analysis). 

Aforementioned failure aside, whether Plaintiffs intend to rely on Section 4(1) or 4(2) of the 

1906 Act, they still cannot satisfy the first prong of Navajo II.  Read together, these sections require 

the Secretary to credit proceeds from the Mineral Estate that are held in the Tribal Trust Account to 
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 headright owners on a quarterly, pro rata basis with interest.  1906 Act, §§ 4(1), (2).  Plaintiffs, 

however, do not allege that the United States failed to distribute quarterly payments, distributed 

payments on something other than a pro rata basis, or neglected to include accrued interest in the 

payments.  To the contrary, Plaintiffs’ allegations appear to relate to the management of the 

proceeds of the Mineral Estate while they were held in the Tribal Trust Account.  See, e.g., Pls.’ Resp. 

at 3, 16, 29.  To the extent that these subsections of the 1906 Act satisfy Navajo II’s first prong, the 

specific duty established therein inures to the Tribe, not the individuals. 

As the United States previously explained, ownership of a headright does not create a trust 

relationship between headright holders and the United States with respect to management of the 

Osage Mineral Estate or the Tribal Trust Account.  Def.’s Mot. at 42.  Citing Fletcher II, Plaintiffs 

argue that “[c]ourts have established that Osage headright holders have a trust relationship with the 

United States and, in turn, the United States has a duty to account for its management of the trust 

resources.”  Pls.’ Resp. at 11-12 (citing 730 F.3d 1206, 1210-11 (10th Cir. 2013)).  Plaintiffs, 

however, overstate the ruling in Fletcher II.  The Tenth Circuit concluded that Plaintiffs had a 

statutory right to an accounting of the Osage Tribal Trust Account.  Fletcher II, 730 F.3d at 1210.4  It 

did not address the contours of the trust relationship between the headright owners and the United 

States prior to the distribution of proceeds from the Mineral Estate.  Id. at 1209.  Yet the alleged 

breach of fiduciary duties cited by Plaintiffs consists of pre-distribution activities occurring while the 

                                                 

4 Plaintiffs contend that if the United States does not owe money-mandating fiduciary duties to 
Plaintiffs, then the accounting provided to Plaintiffs would be meaningless.  Pls.’ Resp. at n.11 
(citing Fletcher, 153 F. Supp. 3d at 1362).  Fletcher does not support this proposition.  In the passage 
cited by Plaintiffs, the Fletcher district court was discussing the appellate court’s finding that the 
accounting should extend to both trust fund deposits and withdrawals.  Id. at 1364 (stating that 
Fletcher II rejected any statutory interpretation that would render the accounting “pointless” and only 
limited to deposits).  The Fletcher district court’s statement has no bearing on whether the 1906 Act 
establishes a specific right enforceable against the United States by a claim for money damages.       
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 funds are in the Osage Tribal Trust Account.  See Pls.’ Resp. at 29 (alleging that the United States 

overpaid gross production taxes, “failed to collect interest on royalties once collected and segregated 

for distribution, but before distribution actually takes place,” and incorrectly calculated tribal 

operation payments).  Plaintiffs are not the party in interest to the Osage Tribal Trust Account and 

do not own the Osage Mineral Estate.  Osage VI, 85 Fed. Cl. at 170-72; see also Osage I, 57 Fed. Cl. at 

395.  Accordingly, Plaintiffs cannot rely on fiduciary duties that are owed, if at all, to the Tribe to 

sustain their breach of trust claims. 

F. The Court does not have jurisdiction to award injunctive relief regarding the United 
States’ trust management systems. 

 Plaintiffs also fail to establish that the Court has jurisdiction to order the United States to 

repair its allegedly flawed trust management systems.  Compl., Request for Relief.  The Court of 

Federal Claims does not possess jurisdiction to provide this type of declaratory and injunctive relief 

because Plaintiffs’ request is not “incident of and collateral to” a money judgment as required by 

28 U.S.C. § 1491(a)(2).  Def.’s Mot. at 43; see also James v. Caldera, 159 F.3d 573, 580 (Fed. Cir. 1998) 

(explaining that “the Court of Federal Claims has no power to grant affirmative non-monetary relief 

unless it is tied and subordinate to a money judgment” (internal quotation marks omitted)).     

 Plaintiffs make no attempt to explain why their request for relief is permissible under 

§ 1491(a)(2), nor do Plaintiffs identify any Court of Federal Claims cases where this type of 

injunctive relief has been awarded.  See Pls.’ Resp. at 13; 33-34.  Instead, Plaintiffs seek to avoid this 

issue, arguing that it is “premature” to consider the question of remedies.  Id. at 34.  But the scope of 

available remedies under § 1491(a)(2) is not dependent on further factual development of this case.  

See Bevevino v. United States, 87 Fed. Cl. 397, 406-407 (2009) (dismissing plaintiff’s request for 

declaratory relief, but finding that plaintiffs’ back pay claim was within the court’s jurisdiction); Pryor 

v. United States, 85 Fed. Cl. 97, 103 (2008) (even presuming one of plaintiff’s claims seeks a money 

judgment, her claim for equitable relief cannot be entertained); Lechliter v. United States, 70 Fed. Cl. 
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 536, 545 (2006) (dismissing plaintiff’s request for a declaratory judgment in a case where court 

possessed jurisdiction over plaintiff’s other claims).  None of the exceptions which permit the Court 

of Federal Claims to grant declaratory and equitable relief apply to Plaintiffs’ request and it should 

therefore be denied.   

G. In the alternative, Plaintiffs should be required to provide a more definite statement.  

Plaintiffs do not address the United States’ alternative argument that they should be required 

to provide a more definite statement, but ask that they be permitted to file an amended complaint 

that addresses any pleading deficiencies.  Pls.’ Resp. at 34.  While the United States contends that the 

Complaint should be dismissed in its entirety, if the Court is not inclined to grant the Motion to 

Dismiss, the United States requests that the Court require Plaintiffs to amend their Complaint 

because the United States is unable to respond to it in a meaningful fashion.   

III. CONCLUSION 

Plaintiffs have not addressed the incurable failings in their Complaint.  Plaintiffs cannot 

overcome the finding, established in previous Court of Federal Claims litigation, that headright 

owners do not have a legally protectable interest in the Tribal Trust Account.  Extensive litigation 

regarding the Osage Mineral Estate and Plaintiffs’ trust funds has already occurred, and Plaintiffs 

have received both compensation and an accounting for the claims raised in this litigation.  Plaintiffs 

are barred from relitigating these matters by claim and issue preclusion.  Similarly, Plaintiffs fail to 

show that the majority of their claims were not waived and released by two previous settlement 

agreements.  In addition, Plaintiffs cannot invoke jurisdiction under either the Indian Tucker Act or 

the Tucker Act, nor can they establish that the Court has jurisdiction to order the United States to 

take action regarding its trust management systems.  The Court should grant the United States’ 

motion and dismiss Plaintiffs’ claims in their entirety.  In the event that Plaintiffs’ claims are not 

dismissed, the Court should require Plaintiffs to make a more definite statement.     
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