
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEBRASKA 

 

CALEB PHILLIPS    ) 8:19CV544 

      ) 

 Petitioner,    ) BRIEF IN SUPPORT OF MOTION  

      ) FOR SUMMARY JUDGMENT 

vs.      ) 

      ) 

BRADLEY L. JOHNSON,   ) 

      ) 

 Respondent.    ) 

 

 

 Pursuant to Fed. R. Civ. P. 56, Respondent states the following in support of their Motion 

for Summary Judgment (Filing No. 12): 

1. On December 12, 2018, Petitioner Caleb Phillips entered a plea of guilty in the County 

Court of Lancaster County, Nebraska for violating a foreign protection order in Lancaster 

County Court Case CR18-16279.  (Filing No. 10-1) 

2. On December 12, 2018, Petitioner Caleb Phillips entered a plea of guilty in the County 

Court of Lancaster County, Nebraska for violating a foreign protection order in Lancaster 

County Court Case CR18-16348.  (Filing No. 10-4) 

3. The pleas happened simultaneously, and Petitioner Caleb Phillips stipulated that the 

foreign protection order he was charged with violating was valid.  (Filing No. 10-2 at 

CM/ECF pp. 9-11) 

4. The county court accepted his plea of guilty and found him guilty in each case.  (Filing 

No. 10-2 at CM/ECF pp. 9-11). 

5. On December 19, 2018, the county court sentenced Phillips to 365 days on each 

conviction and ordered that the sentences run consecutive to each other.  (Filing No. 10-2 

at CM/ECF pp. 19-22) 

6. Phillips filed a direct appeal in each case and was appointed new counsel for the appeals.  

(Filing No. 10-3) and (Filing No. 10-6).  Phillips raised numerous claims on appeal, 

including that his trial counsel was ineffective for failing to make herself knowledgeable 

in tribal law.  (Filing No. 10-3 at CM/ECF pp. 6-7) and (Filing No. 10-6 at CM/ECF pp. 

6-7) 
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7. On June 27, 2019, the state District Court affirmed both convictions.  (Filing No. 10-3 at 

CM/ECF pp. 9-15) and (Filing No. 10-6 at CM ECF pp. 9-15). 

8. Phillips did not further direct appeal the convictions to the Nebraska Court of Appeals or 

the Nebraska Supreme Court.  (Filing No. 10-3 at CM/ECF pp. 17) and (Filing No. 10-6 

at CM/ECF pp. 17) 

9. Phillips has not filed any motions for post-conviction relief.  (Filing No. 10-1) and (Filing 

No. 10-4) 

10. Phillips’ habeas petition was filed with this court on December 12, 2019.  (Filing No. 1) 

11. Phillips fully served the sentences set forth in paragraph number 5 above and was 

released from the Lancaster County Adult Detention Facility on June 16, 2020.  (Filing 

No. 11-1) 

12. Phillips is not on probation or parole for the offenses he pled guilty to on December 12, 

2018 and sentenced for on December 19, 2018.  (Filing No. 11-1) 

 

ARGUMENT 

I. PROCEDURAL DEFAULT 

“An application for a writ of habeas corpus can only be granted if the applicant has 

exhausted all of the available state court remedies.”  Bell-Bey v. Roper, 499 F.3d 752, 756 (8th 

Cir. 2007).  [S]tate prisoners must give the state courts one full opportunity to resolve any 

constitutional issues by invoking one complete round of the State’s established appellate review 

process.  O’Sullivan v. Boerckel, 526 U.S. 838, 845 (1999).  In Nebraska, “one complete round” 

ordinarly means that each habeas claim must have been presented in an appeal to the Nebraska 

Court of Appeals, and then in a petition for further review to the Nebraska Supreme Court.”  See 

Akins v. Kenney, 410 F.3d 451, 454 (8th Cir. 2005). 

When reviewing a federal habeas corpus petition, a federal court can only consider those 

claims which the petitioner has presented to the state court in accordance with state procedural 

rules.  See Hunt v. Houston, 563 F.3d 695, 703 (8th Cir. 2009).  Where a court refuses to consider 

a federal claim on the merits because the petitioner failed to comply with a state procedural rule, 

the petitioner’s procedural default bars federal habeas review if the state court’s procedural ruling 

is independent of the of the federal question and adequate to support the judgment.  Clay v. Norris, 

45 F.3d 1037, 1039-41 (8th Cir. 2007); see also Abdullah v. Groose, 75 F.3d 408, 411 (8th Cir. 
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1994). If a habeas claims has not been presented on the merits all the way through the state’s 

appellate review process and is now barred from such presentation, the claim is “procedurally 

defaulted,” not unexhausted.  See Abdullah, 75 F.3d at 411.   

The Nebraska Postconviction Act, Neb. Rev. Stat. §29-3001 et seq. [(Cum. Supp. 2017)], 

is available to a defendant to show that his or her conviction was obtained in violation of his or her 

constitutional rights, however, “the need for finality in the criminal process requires that a 

defendant bring all claims for relief at the first opportunity.”  State v. Sims, 761 N.W.2d 527, 533 

(Neb. 2009).  The Nebraska Legislature created a one-year time limit for filing a verified motion 

for postconviction relief.  See Neb. Rev. Stat. § 29-3001(4); State v. Smith, 834 N.W.2d 799, 801 

(Neb. 2013).   

Respondent submits that Phillips’ habeas claim is procedurally defaulted.  Phillips was 

represented by new counsel on his state court convictions for purposes of his direct appeal and 

alleged that trial court was ineffective.  The District Court of Lancaster County did not address 

that error on appeal due to the record being insufficient to review the claimed error.  Phillips’ 

appellate counsel preserved the issue for a postconviction action.  However, Phillips has not filed 

a postconviction motion challenging the effectiveness of his trial counsel.  On June 16, 2020, 

Phillips was released from the Lancaster County Adult Detention Facility for completing the 

sentences on the two convictions he is challenging in this habeas action.  The Nebraska 

Postconviction Act requires that a prisoner seeking relief under the act be in custody.  State v. 

Harper, 233 Neb. 841, 842-43 (1989).  “The Nebraska Postconviction Act affords relief to 

prisoners who are in custody, on parole, or on probation in Nebraska under a Nebraska sentence.  

State v. York, 278 Neb. 306, 310 (2009).  Since Phillips is no longer in custody, he cannot use the 

Nebraska Postconviction Act to challenge his conviction and is now procedurally defaulted in 

pursuing his habeas claim. 

 

II. RIPENESS 

In the materials submitted by Phillips, he concedes that the protection order is still in effect 

but contends that he is in the process of challenging whether the Tribal Court had personal 

jurisdiction over him.  As of the date of the Respondent filing his motion for summary judgment, 

no materials have been provided to suggest that the Tribal Court has set aside the protection order.   
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Phillips is seeking to overturn his convictions on what might occur from his challenge of 

the Tribal Court’s order.  “A claim is not ripe for adjudication if it rests upon contingent future 

events that may not occur as anticipated, or indeed may not occur at all.”  Texas v. U.S., 523 U.S. 

296 (1998) (Internal citations omitted).  That is exactly what Phillips is requesting this court do; 

grant his habeas request on the mere possibility of the protection order being set aside.  “It is well 

settled that the ripeness inquiry requires the examination of both ‘the fitness of the issues for 

judicial decision and the hardship to the parties of withholding court consideration’…[w]hether a 

case is ‘fit’ depends on whether it would benefit from further factual development…[t]he case is 

more likely to be ripe if poses a purely legal question and is not contingent on future possibilities.”  

Public Water Supply Dist. No. 10 of Cass County, Mo. V. City of Peculiar, Mo., 345 F3d 570572-

73 (8th Cir. 2003).  Prematurely setting aside the convictions would have the effect of undoing 

valid convictions if the Tribal Court ultimately determines that it did have personal jurisdiction 

over Phillips to issue the protection order.  This is clearly case where further factual development 

is necessary for this court to properly resolve Phillips’ habeas claim.   

 

III. WAIVER 

On December 12, 2018, Phillips entered a plea of guilty to violating a protection order in 

the two cases he is seeking to challenge in this habeas action.  “It is a well-established legal 

principle that a valid plea of guilty is an admission of guilt that waives all nonjurisdictional 

defects and defenses.”  U.S. v. Smith, 422 F.3d 715, 724(2005).  During the plea, the following 

exchange occurred: 

 

THE COURT:  You understand you’re waiving and giving up your right to be presumed 

innocent…and your right to have the State produce evidence to convict you beyond a 

reasonable doubt.  Do you understand you’re waiving and giving up all those rights? 

THE DEFENDANT:  Yes. 

… 

THE COURT:  And are you pleading guilty because, in fact, you are guilty of those 

charges? 

THE DEFENDANT:  Yes. 

 (Filing No. 10-2 at CM/ECF pp. 10-11) 
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Later during the plea, counsel for the State of Nebraska and counsel for Phillips stipulated 

that there was a valid protection order.   

 

 THE COURT:  (Indiscernible) voluntarily. He understands the nature of the charges; fully 

understands his constitutional rights and freely, voluntarily, and knowingly waives them; 

fully understands the consequence of the pleas; the pleas are made intelligently, 

voluntarily, and freely; there’s a factual basis to accept the pleas,  I do accept the pleas. 

  And you stipulated there was a valid - - 

 MS. LEWIT:  Yes 

 MR. REID:  Yeah 

THE COURT:  - - protection order?  Okay.  Accept the stipulation, find you guilty 

beyond a reasonable doubt of the two counts of violating a foreign protection order. 

 

 (Filing No. 10-2 at CM/ECF pp. 11) 

 

“[W]e hold that when a stipulation to a crucial fact is entered into the record in open 

court in the presence of the defendant, and is agreed to by defendant’s acknowledge counsel, the 

trial court may reasonably assume that the defendant is aware of the content of the stipulation 

and agrees to it through his or her attorney.”  U.S. v. Ferreboeuf, 632 F.2d 832, 836 (1980).  

Phillips not only waived the defense of the protection order not being valid but went even further 

in stipulating that the protection order was valid.  Phillips now wants to challenge the ability of 

the State of Nebraska to prove all elements of the offense beyond a reasonable doubt, but by 

entering his plea and stipulating to the validity of the protection order, he has waived any such 

challenge. 

 For the foregoing reasons, Respondent requests that this Court dismiss the Petitioner’s 

habeas claim with prejudice at his cost. 
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Dated this 23rd day of June, 2020. 

BRADLEY JOHNSON, Director of 

Lancaster County Department of 

Corrections, 

By: /s/ Daniel J. Zieg    

Lancaster County Attorney’s Office 

Daniel J. Zieg, #24742 

Deputy County Attorney 

575 S. 10th Street 

Lincoln, NE 68508 

dzieg@lancaster.ne.gov 

 

CERTIFICATE OF SERVICE 

 

 I hereby certify that on June 23, 2020, I electronically filed the foregoing with the Clerk 

of the Court using the CM/ECF system, and I hereby certify that I have mailed by United States 

Postal Service the foregoing to the last known address of non CM/ECF participant:  Caleb 

Phillips, 3801 W. O Street, Lincoln, NE 68528 and 1222 A Street, Apt 8, Lincoln, NE 68502.  

No further addresses for the Petitioner are known to Respondent at this time. 

 

By: /s/ Daniel J. Zieg    

Lancaster County Attorney’s Office 
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