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JIMCY MCGIRT, 
 
                    Petitioner,  
v. 
 
WARDEN RICK WHITTEN; 
UNIT MANAGER DAN GROGAN, 
 
                    Respondents. 
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RESPONDENTS’ MOTION TO DISMISS AND BRIEF IN SUPPORT 

 
 Respondents, Whitten and Grogan, pursuant to Fed. R. Civ. P. 12(B)(6), respectfully submit 

the following Response to Plaintiff’s Petition for Writ of Prohibition/Mandamus and moves to 

dismiss because Plaintiff has failed to state a valid claim upon which relief can be granted. For 

reasons more fully set forth below, this Court is shown the following: 

BRIEF IN SUPPORT 

STATEMENT OF THE CASE 

 Petitioner Jimcy McGirt is an inmate in the custody of the Oklahoma Department of 

Corrections (“DOC”) serving multiple life sentences at the James Crabtree Correctional Center 

(“JCCC”). At JCCC, and unlike most other medium security units operated by DOC, Petitioner 

resides in an open-bay barracks-style unit. See Doc. 10 at p. 4.1 There are no individual cells and 

therefore inmates have limited privacy and space. Id. For that reason, JCCC policy provides that all 

inmate personnel property, except a radio, television, shoes, picture, fan, and one religious book, is 

to be kept in the inmate’s footlocker or property box under the inmate’s bunk. Id.; See also Doc. 10-

16 at p. 119. 

 In July 2019, Petitioner failed a “cell inspection” when a Native American dreamcatcher and 

eagle feathers were hung on his bunk and not stored in the authorized footlocker or property box, 

                                                 
1 All references to page numbers in the Court-Ordered Special Report [Doc. 10] are to the Bates numbering 
at the bottom of the Report. 
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in violation of DOC policy and despite previous warnings. Doc. 10 at p. 4. DOC policy recognizes 

eagle feathers and dream catchers as allowable religious items for individual possession but JCCC’s 

open-barrack bunk policy requires all inmate personal property, aside from the few exceptions, to 

be placed in a locker or property box under their bunks. Doc. 1-7 at p. 3; Doc. No. 10-16 at p. 110. 

Despite being counseled on at least one previous occasion, Petitioner refused to remove the items 

from visible display and received a demotion from earned credit level (“ECL”) 4 to ECL 3 and a 

reduction in pay grade. Doc. 10 at p. 5.  

 On October 29, 2019, Petitioner filed a writ of prohibition/mandamus to prohibit 

Respondents from punishing Petitioner for practicing his sincerely held Native American religious 

beliefs in hanging eagle feathers and a dream catcher from his bunk. Doc. 1-2 & 1-7. Petitioner 

further alleges that the punishment he receives for violating DOC’s policy violates the Religious 

Land Use and Institutionalized Persons Act (“RLUIPA”), 42 U.S. § 2000cc-1 et seq. and the 

Oklahoma Religious Freedom Act (“OFRA”), 51 O.S. § 251 et seq. Id. As such, Petitioner seeks a 

declaration that DOC policy violates the aforementioned statutes, a declaration that Respondents’ 

action in enforcing DOC’s policy violates his right to exercise his religious beliefs, and damages 

exceeding $10,000. Id. For reasons stated below, Petitioner fails to show his entitlement to a writ of 

mandamus and his Petition, therefore, should be denied. Even if the Court finds that he is so 

entitled, an issuance of a writ of mandamus would be inappropriate because Petitioner has an 

adequate remedy in the ordinary course of law and Petitioner’s claims are now moot. This brief 

relies upon the Court-ordered Special Report, filed in this action at Doc. 10. 

ARGUMENT AND AUTHORITY 

PROPOSITION I: THIS COURT SHOULD DISMISS PETITIONER’S CLAIMS AS 
MOOT 

 
 The mootness doctrine provides that although there may be an actual and justiciable 

controversy at the time the litigation is commenced, once that controversy ceases to exist, the federal 
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court must dismiss the action for want of jurisdiction. Jordan v. Sosa, 654 F.3d 1012, 1025 (10th Cir. 

2011). As Respondents understand the Petition, Petitioner seeks an Order (1) prohibiting 

Respondents from enforcing DOC policy, which punishes Petitioner by reducing his ECL and pay 

grade; and/or (2) compel Respondents to recognize that hanging eagle feathers and a dreamcatcher 

is a sincerely held religious belief and as such, DOC policy violates Petitioner’s freedom of religion. 

Doc. 1-2 at p 4. Petitioner also filed a separate motion seeking declaratory relief against Respondents, 

asking that the Court issue a declaration, that (1) Respondents’ policy violates RLUIPA and the 

OFRA, and (2) Respondents knowingly and willfully violated these provisions. Doc. 1-7. However, 

Petitioner’s alleged controversies cease to exist, and this court must dismiss Petitioner’s claims as 

moot.  

 First, Petitioner requests a writ to stop Respondents’ actions in demoting him to a lower 

ECL and thus reducing his pay for practicing his Native American religious beliefs. Doc. 1-2 at p. 

4. In this matter, DOC observed unauthorized visible items displayed on Petitioner’s bunk around 

June 20, 2019. Doc. 10 at p. 4. Petitioner was counseled on JCCC’s open-barrack bunk policy 

concerning storage of inmate’s personal property, aside from the limited exceptions, in their locker 

or property box. Id. No punishment was enforced. Id. at p. 5. On July 26, 2019, Petitioner’s items 

were visibly displayed, despite prior conversations, and Petitioner was demoted to ECL 3 effective 

August 1, 2019 for a failed cell inspection. Id. One month later, Petitioner was promoted back to 

ECL 4 on September 17, 2019, effective September 1, 2019. Id. This month was the only time 

Petitioner received a reduction in ECL and pay grade for violating this particular JCCC policy. Id.; 

see generally Doc. 10-1.  

Throughout the duration of this litigation, Petitioner has not received any additional 

punishment, such as a reduction in his ECL or pay grade, regarding the JCCC policy at issue in this 

suit. In fact, Petitioner was promoted back to ECL 4 within a month, was not issued any 
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misconducts, and no credits were removed. Doc. 10 at p. 5; Doc. 10-12 at p. 98. Therefore, there is 

no merit to Petitioner’s request that he will continue to receive such punishment or be threatened 

with such punishment that warrants issuance of a writ of mandamus. 

 Additionally, as of February 6, 2020, DOC allows inmates to hang a dream catcher at the 

head of their bunk. Doc. 10-14 at p. 102. JCCC’s interoffice memorandum provides that: 

Inmates who wish to observe Native American religious practices, are allowed to 
hang a dream catcher at the head of their bunk. The dream catcher cannot be any 
bigger than 3 inches across and cannot be hung up in a way that destroys the wall 
furnishings. It cannot obstruct the view of correctional staff or present a security 
risk of kind. 
 

Id. Because Petitioner can now hang his dreamcatcher, Petitioner’s claim regarding his dreamcatcher 

is now moot and does not warrant this Court’s issuance of a writ of mandamus.  

Additionally, Petitioner’s requested declaratory relief would not affect the behavior of these 

Respondents because these particular controversies cease to exist. “The ultimate question is whether 

declaratory relief will have some effect in the real world.” Van Deelen v. Fairchild, 2005 WL 3263885, 

at *7 (D. Kan. 2005) (citing Citizens for Responsible Gov't State Political Action Comm. v. Davidson, 236 

F.3d 1174, 1182 (10th Cir. 2000)). However, the mere fact that a petitioner’s requested relief would 

give satisfaction that he was wronged in the past, does not create an actual, live controversy. Id. 

(citing Bauchman v. West High Sch., 132 F.3d 542, 548–49 (10th Cir. 1997)). If the Court were to 

declare that Respondents had violated Petitioner’s religious rights to exercise his sincerely held 

beliefs, such declarations would not “affect[ ] the behavior of [D]efendant[s] toward [P]laintiff,” 

because Defendants would not be required to take any course of action. See Rhodes v. Stewart, 488 

U.S. 1, 4 (1988). In other words, Petitioner is seeking a retrospective opinion that Respondents 

wrongly harmed him, which is an impermissible use of a declaratory judgment. See Ashcroft v. Mattis, 

431 U.S. 171, 172 (1977) (holding that a claim for declaratory relief was moot where the “primary 

claim of a present interest in the controversy is that [the plaintiff] will obtain emotional satisfaction 
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from [the] ruling”); Green v. Branson, 108 F.3d 1296, 1299 (10th Cir. 1997) (“This ‘legal interest’ must 

be more than simply the satisfaction of a declaration that a person was wronged.”).Thus, Petitioner’s 

claims seeking issuance of a writ of mandamus or declaratory relief regarding an alleged threat of 

punishment or hanging a dreamcatcher should be dismissed as moot.  

PROPOSITION II: PETITIONER IS NOT ENTITLED TO WRIT OF MANDAMUS 
 
 A writ of mandamus is improper to compel Petitioner’s requests. This Court may issue a writ 

of mandamus “to compel the performance of any act which the law specially enjoins as a duty, 

resulting from an office, trust or station.” 12 O.S. § 1451. Mandamus “will not be awarded when 

the right to the relief sought is not clear and free from doubt.” Jones v. Sneed, 1924 OK 440, 700, 225 

P. 700. Furthermore, the issuance of a writ of mandamus is an “extraordinary remedy” and thus 

must not to be taken lightly. Silver Griddle Co. v. City of Okla. City, 1977 OK 153, ¶ 16, 570 P.2d 619, 

622. In order for a writ of mandamus to be issued, the following requirements must be met: “(I) a 

clear legal right vested in the petitioner; (2) a refusal to perform a plain legal duty which does not 

involve the exercise of discretion; and (3) the inadequacy of other relief.” Price v. Bd. of Cty. Comm‘rs 

of Pawnee Cty., 2016 OK 16, ¶ 6, 371 P.3d 1089, 1091. “[T]he burden of showing and proving the 

necessity for such extraordinary relief is upon the petitioner.” City Nat. Bank & Trust Co. v. Owens, 

1977 OK 86, ¶ 19, 565 P.2d 4, 9.  

A. Petitioner fails to demonstrate the necessity of a writ of mandamus in this matter 

 In this matter, Petitioner has no right to the relief he is seeking. As Respondents understand 

the Petition, Petitioner seeks an Order asking this Court to (1) prohibit Respondents from punishing 

Petitioner by reducing ECL and pay grade for this particular DOC policy, and/or (2) compel 

Respondents to recognize that hanging eagle feathers and a dreamcatcher is a sincerely held religious 

belief and as such, DOC policy violates Petitioner’s freedom of religion. Doc. 1-2 at p. 6. Yet, neither 

of Petitioner’s request are clear or free from doubt. Further, DOC policy concerning inmate’s 
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personal property within an open bay barrack-style medium security housing unit is clearly within 

prison administrator’s exercise of discretion. 

i. DOC policy regarding reduction in credits and pay grade is discretionary under Oklahoma law 
 

As previously discussed, Petitioner’s “punishment” for knowingly disobeying JCCC’s policy 

lasted approximately one month, from August 2019 to September 2019. Doc. 10 at pp. 3, 98. From 

September 2019 to the present, Petitioner has not received any additional punishment in the form 

of a reduction of credits, misconducts, or reduction in pay grade for openly violating such policy. 

Id. Petitioner contends throughout this Petition that this Court must prohibit Respondents from 

enforcing such punishment, or “any threat of further punishment.” See generally Docs 1-2 & 1-7. 

However, Petitioner does not have a clear legal right to ECL’s or prison wages that warrants this 

Court to issue a writ of mandamus for the relief he seeks and this claim should be denied. 

It is well settled that creation of a prison policy does not, in and of itself, create a 

constitutional right to that procedure or its implementation in any particular manner. Specifically, 

DOC operations memoranda are not designed to, and do not confer any additional rights unto any 

prisoner greater than those authorized by statute or protected by the Constitution. Instead, DOC 

procedures are implemented to “aspire to instruct subordinate employees how to exercise discretion 

vested by the state in the [Director], and to confine the authority of [department] personnel in order 

to avoid widely different treatment of similar incidents.” Sandin v. Conner, 515 U.S. 472, 482 (1995). 

To find that agency procedures confer a right “creates [the very] disincentives” warned of in Sandin. 

Id. Rather, DOC created procedures give guidance to staff in the day-to-day operations of the agency 

in situations that involve discretion. Those same procedures cannot be used to create a right beyond 

what is authorized by the Constitution.  

First, Petitioner is not entitled to the application of earned credits against his life sentence. 

See 57 O.S. § 138, which states that “[n]o deductions shall be credited to any inmate serving a 
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sentence of life imprisonment.” Moreover, the Tenth Circuit has confirmed that an Oklahoma 

inmate serving a life sentence was not entitled to use earned credits for early release and therefore 

did not enjoy a liberty interest in the credits. See Gamble v. Evans, 165 F.App’x 698, 700 (10th Cir. Feb. 

8, 2006). Consequently, any earned credits recorded on Petitioner’s Consolidated Record Card are 

for record-keeping purposes only and are not applied to his life sentence in any way that actually 

inflicts punishment, such as longer imprisonment. Doc. 10-1. In fact, any demotion in ECL’s simply 

affects the amount of prison wages provided each month, but for reasons below, such payment is 

entirely discretionary. See Doc. 10-4 at p. 51 (confirming DOC policy provides a $3.61 increase for 

ECL 4, suggesting Petitioner received a $3.61 deduction for one month from August 2019 to 

September 2019). 

There is no constitutional right to prison wages and any such payment is by the grace of the 

state. Sigler v. Lowrie, 404 F.2d 659, 661 (8th Cir. 1968), cert. denied, 395 U.S. 940 (1969). See also Adams 

v. Neubauer, 195 F.App’x 711, at *1 (10th Cir. 2016). Therefore, a state may legitimately restrict an 

inmate’s privilege to earn a wage while incarcerated and any right to compensation is governed by 

the rules and regulations promulgated by legislative direction. Cumbay v. State, 699 P.2d 1094, 1097 

(Okla. 1984). Moreover, “[t]he state prison industries is not a proprietary corporation, but is rather 

concerned with providing for the proper government, discipline, treatment, care, rehabilitation, and 

reformation of state inmates. In furtherance of these objectives, the state legislature may grant a 

favor to convicted criminals, but it may also attach such conditions to the granting of the favor as 

it deems proper.” Id. DOC, within its discretion, attached the condition that an inmate may be 

demoted in ECL based on inmate behavior within all aspects of institutional life, such as 

job/program performance, attitude, and personal and living area appearance. Doc. 10-4 at pp. 45-

47. Here, Petitioner was demoted to ECL 3 for one month for knowingly violating DOC policy. 

Doc. 10 at p. 3. As a result, his pay was deducted for that one month. Id. Because Petitioner does 
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not have a clear legal right to ECL or prison wages, and DOC attaches such conditions when an 

inmate knowingly violates DOC policy, Petitioner fails to establish the requirements for this Court 

to issue a writ of mandamus. 

ii. DOC policy regarding inmate’s personal property is also discretionary and JCCC has legitimate 
reasons for implementing such policy in its open bay barrack-style housing unit 
 

  JCCC’s internal management procedures are implemented to provide guidance. Specifically, 

JCCC created procedures to give guidance to staff in the day to day operations of the agency in 

situations that involve discretion, particularly when JCCC is unlike most other medium security units 

operated by DOC at other facilities. Doc.10 at p. 2. At JCCC, Petitioner resides in an open bay 

barracks-style unit. Id. As such, there are no individual cells and privacy is limited. Id.  

 Here, JCCC recognizes that an open display of religious iconography is a potential security 

threat. Doc. 10 at p. 2. Accordingly, in DOC’s experience: 

[d]amage to or even the touching of sacred objects, whether intentional or accidental, can be 
offensive to the object’s owner. This can lead to confrontations and fights with staff and 
amongst inmates. The open and deliberate declaration by an inmate of his affiliation with a 
particular sect, religion, or group, known as “flying colors,” can similarly lead to 
confrontations with other inmates. 

 
Id. For this reason, JCCC permits an inmate to display a radio, television, shoes, picture, fan, and 

one religious book as visible property in the barrack-style housing unit. Id; see also Doc. 10-16 at p 

119. Therefore, DOC’s refusal to allow additional religious items to be visibly displayed, such as 

eagle feathers, is entirely within DOC’s discretion.  

The United States Supreme Court has also said that prison administrators are accorded wide-

ranging deference in the adoption and execution of policies and practices, which, in their judgment, 

are needed to preserve internal order and discipline and to maintain institutional security. Hudson v. 

McMillian, 503 U.S. 1, 6 (1992). “[T]he problems of prisons in America are complex and intractable, 

and, more to the point, they are not readily susceptible of resolution by decree. Running a prison is 

an inordinately difficult undertaking that requires expertise, planning, and the commitment of 
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resources, all of which are peculiarly within the province of the legislative and executive branches 

of government. Prison administration is, moreover, a task that has been committed to the 

responsibility of those branches, and separation of powers concerns counsel a policy of judicial 

restraint. Where a state penal system is involved, federal courts have ... additional reason to accord 

deference to the appropriate prison authorities. Turner v. Safley, 482 U.S. 78, 84-85 (1987) (internal 

citations and quotations omitted). For these reasons, this Court should deny Petitioner’s request for 

a writ of mandamus because he does not have a clear legal right and DOC’s refusal to allow such 

religious items to be visibly displayed falls within prison administrator’s discretion to ensure the 

secured functioning of a penal institution.  

PROPOSITION III: RLUIPA DOES NOT PERMIT INDIVIDUAL CAPACITY 
CLAIMS AGAINST RESPONDENTS NOR DOES IT PERMIT 
MONETARY DAMAGES 

 
 Petitioner does not identify whether Respondents are sued in their official and/or individual 

capacity. See Docs. 1-2 & 1-7. The RLUIPA states that “[n]o government shall impose a substantial 

burden on the religious exercise of a person residing in or confined to an institution....” 42 U.S.C. § 

2000cc–1(a) (2006). This section of the RLUIPA was enacted pursuant to Congress' constitutional 

power under the Spending Clause. See Raheem v. Miller, No. CIV-09-80, 2010 WL 2595112, at *12 

(W.D. Okla. May 14, 2010) (unpublished report and recommendation by magistrate 

judge), adopted, 2010 WL 2595082 (W .D. Okla. June 23, 2010) (unpublished order by district judge 

(citing Nelson v. Miller, 570 F.3d 868, 886 (7th Cir.2009) (collecting cases)). To that end, legislation 

granting federal funds in exchange for compliance with certain conditions has been “described as 

creating a ‘contract’ between the federal government and the [entity] that receives the federal 

funds.” Nelson v. Miller, 570 F.3d at 887 (citations omitted). Because Warden Whitten and Unit 

Manager Grogan were not parties to any contract between the federal government and DOC, the 

RLUIPA “cannot be construed as creating a private action against [these] individual 
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defendants.” The Court should follow its prior decision in Raheem and hold that RLUIPA does not 

authorize a private right of action against the Respondents sued in their personal capacities. 

Consequently, for the RLUIPA claim, the Court should dismiss Respondents Whitten and Grogan 

in their individual capacities. 

 Moreover, money damages are not available under RLUIPA See Sossamon v. Texas, 563 U.S. 

277, 293 (2011) (“States, in accepting federal funding, do not consent to waive their sovereign 

immunity to private suits for money damages under RLUIPA....”). Therefore, this Court should 

dismiss, with prejudice, Petitioner’s claims for monetary damages against Respondents in their 

official and individual capacities. Tenison v. Byrd, No. CV-17-1265-C, 2018 WL 7108071, at *4–5 

(W.D. Okla. Dec. 28, 2018), report and recommendation adopted, No. CV-17-1265-C, 2019 WL 303012 

(W.D. Okla. Jan. 23, 2019). 

 PROPOSITION IV: PETITIONER HAS FAILED TO STATE A VALID CLAIM UPON 
WHICH RELIEF MAY BE GRANTED 

 
 Petitioner alleges that Respondents continue to violate his sincerely held Native American 

religious beliefs by punishing him for hanging his eagle feathers at the head of his bunk and a dream 

catcher on the foot of his bed. See generally Docs. 1-2, 1-7. As such, Petitioner seeks a declaration 

that Respondents, in enforcing such policy, are knowingly and willfully violating his RLUIPA and 

OFRA rights to exercise his sincerely held Native American religious beliefs. For reasons stated 

below, Petitioner has failed to state a valid RLUIPA or OFRA claim. 

A. There is no valid RLUIPA claim that warrants an issuance of a writ of mandamus or Petitioner’s requested 
declaratory relief 

 
 Under RLUIPA, “[n]o government shall impose a substantial burden on the religious 

exercise of a person residing in or confined to an institution” unless the government demonstrates 

that the burden furthers a compelling governmental interest and it is the least restrictive means of 

furthering that interest. 42 U.S.C. § 2000cc-1. To proceed on a RLUIPA claim, Petitioner must 
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sufficiently allege facts plausibly showing that “he wishes to engage in (1) a religious exercise (2) 

motivated by a sincerely held belief,” and that exercise “(3) is subject to a substantial burden imposed 

by the government.” Abdulhaseeb v. Calbone, 600 F.3d 1301, 1312 (10th Cir. 2010). A religious exercise 

is “any exercise of religion, whether or not compelled by, or central to, a system of religious 

belief.” Robertson v. McCullough, 739 F. App'x 932 (10th Cir. 2018) (quoting 42 U.S.C. § 2000cc-

5(7)(A)). “[A] religious exercise is substantially burdened under 42 U.S.C. § 2000cc-1(a) when a 

government ... prevents participation in conduct motivated by a sincerely held religious 

belief[.]” Abdulhaseeb, 600 F.3d at 1315. 

But not “every infringement on a religious exercise will constitute a substantial burden.” Id. at 

1316. A RLUIPA plaintiff “must have an honest belief that the practice is important to his free 

exercise of religion.” Id. (quoting Sossamon v. Lone Star State of Texas, 560 F.3d 316, 332 (5th Cir. 

2009)). Congress enacted RLUIPA to remove frivolous and arbitrary barriers that “impede[d] 

institutionalized persons’ religious exercise.” Cutter v. Wilkinson, 544 U.S. 709, 716, 125 S.Ct. 2113, 

161 L.Ed.2d 1020 (2005). And yet it “anticipated ... that courts entertaining complaints under 

[RLUIPA] would accord ‘due deference to the experience and expertise of prison and jail 

administrators.’” Id. at 717 (quoting 146 Cong. Rec. 16698, 16699 (2000) (joint statement of Sen. 

Hatch and Sen. Kennedy on RLUIPA). Therefore, in evaluating a RLUIPA claim, the initial burden 

is on the plaintiff to prove he is engaging in a religious exercise and to demonstrate the government 

has imposed a “substantial burden” on that exercise. Yellowbear v. Lampert, 741 F.3d 48, 54-55 (10th 

Cir. 2014). If Plaintiff makes this showing, the burden of persuasion shifts to the government to 

show that the burden it has imposed serves a “compelling governmental interest” and is the “least 

restrictive means” of furthering that interest. Id. at 56.  

 Here, Petitioner has not plead facts sufficient to plausibly show that Respondents have 

substantially burdened his religious exercise. DOC permits inmates to keep Native American 
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religious items in their housing area and individual possession. See Doc. No. 10-3, OP-030112, 

Attachment B at pp. 38-41. Such items include a dream catcher, feathers, medicine bag, religious 

headgear, religious literature, and religious neckwear. Id. Relevant to this matter, DOC policy 

provides that the dream catcher must be made of paper, cardboard, or leather and no larger than 8 

inches. Id. at p. 39. Inmates may also have feathers from any type of bird but must have a permit 

from the Department of Interior, U.S. Fish and Wildlife Service to obtain or possess eagle feathers. 

Id. Petitioner acknowledges that DOC recognizes his “sacred items for individual possession,” but 

takes issue that these items must be put away in lockers or his property box. See Doc. 1-2 at p. 3. 

Because JCCC permits inmates to hang a dream catcher at the head of their bunk, the only religious 

item at issue are Petitioner’s eagle feathers. See Doc. 10-14 at p. 102.  

JCCC, unlike other medium security housing, is an open bay barracks-style unit where 

Petitioner resides in a communal living area with limited privacy, no individualized cells and limited 

space. Id. at 1. As such, JCCC’s unit rule requires that all items of inmate personal property, with a 

few limited exceptions, be stored in the provided locker or property box. Id. DOC acknowledges 

that: 

[t]his unit rule is designed to address the unique housing situation in this particular 
unit. Personal items left in the open are subject to theft and damage. The close quarters 
mean that arrant objects pose a tripping and injury hazard. Additionally objects strewn 
about detract from the order necessary in a secure environment. 

 
Doc. 10 at p. 2.  

DOC policy also confirms that “[r]eligious items which become part of an inmate’s personal 

property are subject to considerations of safety and security.” Id. at p. 38. Here, DOC claims that, 

given JCCC’s close communal living quarters, an “[o]pen display of religious iconography is also a 

potential security threat.” Id. at p. 2. “Damage to or even touching the sacred objects, whether 

intentional or accidental, can be offensive to the object’s owner” and “[t]his can lead to 

confrontation and fights with staff and amongst inmates.” Id. Moreover, an “open and deliberate 
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declaration by an inmate of his affiliation with a particular sect, religion, or group, known as ‘flying 

colors,’ can similarly lead to confrontations with other inmates.” Id. 

Here, Petitioner fails to demonstrate that DOC’s policy of not allowing him to hang his 

blessed eagle feathers makes it more difficult to practice his religion. Petitioner claims that the 

practice of blessing and “dedicating the feathers for perpetual use are a long established practice … 

among [his] people.” Doc. 1-2 at p. 4. He further alleges that the “feathers serve multiple purposes” 

such as a reminder of his “creator’s perpetual presence and protection while [he] sleeps.” Doc. No. 

1-7 at p. 5. DOC permits Petitioner to keep his eagle feathers as an allowable item for individual 

possession and therefore affords Petitioner a reasonable opportunity to exercise his sincerely held 

religious beliefs. Doc. 10 at p. 39. DOC’s policy merely has an incidental effect upon Petitioner in 

that the feathers must be stored underneath his bed rather than hung on his bunk. See Steele v. 

Guilfoyle, 2003 OK CIV APP 70, 76 P.3d 99 (citing Lyng v. Northwest Indian Cemetery Protective 

Ass'n, 485 U.S. at 450-51)( “A government regulation does not substantially burden religious activity 

when it merely has an incidental effect that makes it more difficult to practice the religion.”)). 

Therefore, Petitioner has not shown that DOC’s policy substantially burdens his free exercise of 

religion and does not meet his burden of showing a substantial likelihood of prevailing on the merits 

on his RLUIPA claim. 

To the extent this Court finds that DOC policy prohibiting eagle feathers from hanging on 

Petitioner’s bunk in an open bay barrack housing unit places a substantial burden on his religious 

exercise, DOC has demonstrated a compelling governmental interest and an alternative means of 

exercising his religious rights. “Inmates’ free exercise rights is subject to prison restrictions rationally 

related to legitimate penological interests.” Hammons v. Saffle, 348 F.3d 1250, 1254 (10th Cir. 2003). 

Legitimate penological interests include “preventing the use and possession of illegal drugs, 
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maintaining prison order and safety, crime deterrence, and inmate rehabilitation.”  Hammons v. Saffle, 

348 F.3d at 1254 (10th Cir. 2003) (citing Turner v. Safley, 482 U.S. 78, 91 (1987)).  

First, JCCC’s Medium Security Inmate Handbook provides that only authorized items will 

be permitted on the units, and unless specifically authorized for display, personal items must be in 

their locker or property box under their bunk. Doc. 10-16 at p. 110. JCCC explains that the “purpose 

of this regulation is to facilitate the sanitation and cleanliness of the housing units, and to meet fire 

and safety standards.” Id. The proximity of inmates living together at JCCC requires that prison 

administrators also consider the fire and safety hazards of allowing inmates to display additional 

personal property on their lockers, bunks or windows. Id. at p. 2.  

Additionally, JCCC has a legitimate security interest, such as preventing hate crimes, by 

limiting open displays of religious iconography within the open bay barrack housing unit. Id; see also 

Rojas v. Heimgartner, 604 F. App'x 692, 694 (10th Cir. 2015) (confirming that prisoners requesting to 

wear colored headbands outside of group worship raised “valid security concerns” and such 

accommodation would require close monitoring by guards to prevent the transmission of gang 

messages, and could lead to gang activity that injures other prisoners,); cf. Young v. Lane, 922 F.2d 

370, 375 (7th Cir.1991) (upholding a restriction on the wearing of religious headwear on the basis 

that a security interest had been adequately identified). As such, JCCC’s penological interest in crime 

deterrence and maintaining prison order and safety is a rational connection between JCCC’s policy 

and a legitimate governmental interest advanced as JCCC’s justification. Kay v. Bemis, 500 F.3d 1214, 

1219 (10th Cir.2007). For reasons stated above, Petitioner has not adequately pled a valid RLUIPA 

claim, and even so, JCCC has a legitimate penological interest in allowing inmates to possess eagle 

feathers but prohibiting such items to be hung on his bunk. 
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B. There is no valid OFRA claim that warrants an issuance of a writ of mandamus or Petitioner’s requested 
declaratory relief 

 
 For similar reasons stated in Proposition IV(A), Plaintiff has also failed to plead sufficient 

facts demonstrating a violation of Oklahoma’s Religious Freedom Act. (“OFRA”). The ORFA 

provides that “[n]o governmental entity shall substantially burden a person's free exercise of religion 

unless it demonstrates that application of the burden to the person is: 1. Essential to further a 

compelling governmental interest; and 2. The least restrictive means of furthering that compelling 

governmental interest.” 51 O.S. § 253(B). “Substantially burden,” as the term is used in the ORFA, 

means “to inhibit or curtail religiously motivated practice.” 51 O.S. § 252(7). For reasons stated 

above, this Court should find that (1) Petitioner has failed to establish that Respondents are 

substantially burdening his free exercise of religion, (2) DOC’s policy merely has an incidental effect 

upon Petitioner in that the feathers must be stored underneath his bed rather than hanging on his 

bunk, and (3) to the extent this Court finds a substantial burden, JCCC has adequately identified 

legitimate penological interests in crime deterrence and maintaining prison order and safety. For 

these reasons, this Court should also dismiss Petitioner’s request seeking a declaration that 

Respondents have violated OFRA. 

CONCLUSION 

 Respondents respectfully requests that this Court deny Petitioner’s request for a writ of 

mandamus/prohibition and that Petitioner has failed to state a valid RLUIPA or OFRA claim 

upon which relief can be granted.  
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      Respectfully submitted, 
 
       
      /s/ Jacqueline R. Zamarripa                               

JACQUELINE R. ZAMARRIPA, OBA #33647 
Assistant Attorney General 
Oklahoma Attorney General’s Office 
Litigation Section 
313 NE 21st Street 
Oklahoma City, OK 73105 
Telephone:  (405) 521-3921   
Facsimile:  (405) 521-4518 
Email:  Jackie.zamarripa@oag.ok.gov 
Attorney for Defendants 
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document to the Clerk of Court using the ECF System for filing. I further that a true and correct 
copy of the foregoing document was sent via the ECF System to the following persons who are 
registered participants: 

 
JIMCY MCGIRT, #178480 
JCCC 
216 North Murray Street  
Unit 5 South  
Helena, OK 73741-1018 
 
 

/s/ Jacqueline R. Zamarripa   
 Jacqueline R. Zamarripa 
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