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UNITED STATES DISTRICT COURT 
FOR THE  

DISTRICT OF KANSAS 
 

 
TAMMY DINGER, surviving spouse and     ) 
heir-at-law of Darren Scott Dinger, and     ) 
TAMMY DINGER, as Administratrix of     ) 
the Estate of Darren Scott Dinger,      ) 

Plaintiffs,     ) 
          )   Civil Action No. 12-4002-EFM-DJW 
 v.         )   
          ) 
THE UNITED STATES,       ) 
    Defendant.     ) 
_____________________________________ ) 

 
PLAINTIFFS’ RESPONSE AND MEMORANDUM IN  

OPPOSITION TO DEFENDANT’S MOTION TO DISMISS COMPLAINT 
  
 

 Tammy Dinger, surviving spouse and heir-at-law of Darren Scott Dinger, and Tammy 

Dinger, as Administratrix of the Estate of Darren Scott Dinger, Plaintiffs, by and through their 

attorney, Rodney C. Olsen of Morrison, Frost, Olsen, Irvine & Schartz, LLP, hereby respond 

in opposition to Defendant’s Motion to Dismiss Complaint.  Plaintiffs request that the Court 

deny Defendant’s Motion to Dismiss, and submit the following Memorandum in support of 

their opposition to Defendant’s Motion: 

Nature of the Case 

 Plaintiffs filed an action for damages pursuant to the Federal Tort Claims Act 

(hereinafter “FTCA”) alleging that Candace Wishkeno (hereinafter “Wishkeno”), an 

employee of the Kickapoo Tribe in Kansas (hereinafter “KTIK”), caused the death of 
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Plaintiffs’ husband, Darren Scott Dinger, when on July 23, 2009, Wishkeno negligently drove 

her vehicle into his pathway while she was transporting tribe members from the Flint Hills 

Job Corps Center.  Plaintiffs allege that at the time of the collision, Wishkeno was employed 

by KTIK and was carrying out her job responsibilities pursuant to a self-determination 

contract within the meaning of 25 U.S.C. § 450f of the Indian Self-Determination and 

Education Assistance Act  (hereinafter “ISDEAA”).  

Statement of Facts 

Tammy Dinger, surviving widow and court-appointed representative for Darren Scott 

Dinger’s estate, filed the pending FTCA action on behalf of the heirs and the estate of Darren 

Scott Dinger.    At the time of the occurrence that gives rise to this action, Plaintiffs and the 

decedent, Darren Scott Dinger, were residents of Riley County, Kansas.  The motor vehicle 

collision that resulted in the death of Darren Scott Dinger occurred on July 23, 2009 in Riley 

County, Kansas, which is situated in the District of Kansas.  (See ¶s 1, 2 and 7 of Complaint). 

The claims herein are brought against the United States pursuant to the Federal  

Tort Claims Act, 28 U.S.C. § 2671 et seq., and 28 U.S.C. § 1346(b)(1), for money damages as 

compensation for personal injuries to and the wrongful death of Darren Scott Dinger based 

upon the negligent and wrongful acts and omissions of Wishkeno, an employee of KTIK 

acting in the course and scope of her employment at the time of the occurrence.  (See ¶s 3 and 

12 of Complaint). 

 Plaintiffs have fully complied with the provisions of 28 U.S.C. § 2675 of the FTCA, 

and this suit has been timely filed, in that Plaintiffs served notice of their claims on both the 

United States Department of Interior and the United States Department of Health and Human 

Services.  The United States Department of Health and Human Services gave notice of its 
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final determination on July 8, 2011, by denying Plaintiffs’ claim.  (See ¶s 5 and 6 of 

Complaint). 

On July 23, 2009, Darren Scott Dinger was operating a motorcycle on Kansas 

Highway 18 in Riley County, Kansas, when Wishkeno negligently drove her 2001 Dodge 

Durango into the pathway of Mr. Dinger’s motorcycle, which collided with the vehicle 

operated by Wishkeno.  As a result of Wishkeno’s conduct and the collision with Wishkeno’s 

vehicle, Darren Scott Dinger suffered severe, painful and fatal injuries.  Wishkeno operated 

the aforementioned vehicle on July 23, 2009 in a negligent manner.  The acts and omissions 

of Wishkeno included, but were not necessarily limited to, the following: 

a. Failure to keep a proper lookout;  

b. Inattentive driving; 

c. Failure to yield to oncoming traffic; 

d. Failure to yield the right-of-way after stopping at a stop sign; and  

e. Driving her vehicle into the pathway of an oncoming vehicle that had the 

right-of-way.  

Wishkeno’s conduct was the direct and proximate cause of the fatal injuries to Darren Scott 

Dinger.  As a direct result of the conduct of Wishkeno, Darren Scott Dinger suffered fatal 

injuries, and he died on July 23, 2009.  (See ¶s 7 through 10 of Complaint). 

 Plaintiff Tammy Dinger seeks damages for the pecuniary and non-pecuniary losses, 

past and future, as set forth in K.S.A. 60-1901 et seq. that she and her husband’s heirs have 

suffered and will continue to suffer.  (See ¶ 11 of Complaint). 

 At the time of the above-referenced collision, Wishkeno was transporting KTIK youth, 

including her younger brother, in a vehicle that was privately owned by Wishkeno and her 
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mother, to and from the Flint Hills Job Corps Center in Manhattan, Kansas, for a visit and 

tour.  On this date, Wishkeno was a program coordinator for the KTIK, and she utilized her 

privately owned vehicle because she did not wait for the GSA vehicle that she had expected to 

use for the trip.  (See ¶s 13 and 14 of Complaint).   

Prior to the occurrence, KTIK had entered into self-determination contracts with the  

Secretary of the Interior to plan, conduct, and administer programs for the benefit of Indians 

pursuant to 25 U.S.C. § 450f, and KTIK had in effect on July 23, 2009 a liability insurance 

policy issued in accordance with 25 U.S.C. § 450f(c) with a provision waiving KTIK’s right 

to sovereign immunity within the limits and coverage of the policy.  On July 23, 2009, 

KTIK’s liability insurance policy covered Wishkeno and the vehicle that she was operating.  

(See ¶s 15 and 16 of Complaint, and Exhibit 1, Travelers’ Letter dated January 21, 2010).  

Wishkeno was employed by KTIK and was carrying out her job responsibilities pursuant to a 

self-determination contract within the meaning of the ISDEAA when the collision occurred.  

(See Exhibit 2, Travelers’ letter dated April 20, 2011; Exhibit 3, Kickapoo Legal 

Department’s letter dated May 4, 2011; Exhibit 4, Kip A. Kubin’s (Wishkeno’s attorney) 

letter dated June 2, 2011; and Exhibit 5, Kickapoo Legal Department’s letter dated July 8, 

2011).   

Issue 

Should Plaintiffs’ Claims be dismissed for lack of subject matter jurisdiction? 

Argument and Authorities 

1. Standard of Review.  Defendant has filed its Motion to Dismiss Complaint  

pursuant to Federal Rule of Civil Procedure 12(b).  In its Memorandum, Defendant notes that 

there are two forms of challenge of subject matter jurisdiction under a Rule 12(b)(1) Motion 
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to Dismiss:  facial or factual.  In evaluating a facial challenge, the Court is required to accept 

the allegations in the Complaint as true.  Alternatively, in a factual challenge, the Court may 

look beyond the allegations in the Complaint and challenge the facts upon which subject 

matter is based.  Holt v. United States, 46 F.3d 1000, 1003 (10th Cir. 1995).  In this case, 

Defendant attached a copy of a Notice of Grant Award (see Defendant’s Exhibit A) to its 

Motion, and claims that Wishkeno was “operating under a grant from the Department of 

Health and Human Services (HHS)” (p. 6 of Defendant’s Motion) and that the Indian Self-

Determination and Education Assistance Act (ISDEAA) has no application in this matter.  

Defendant thus is indicating that its challenge is factual, not facial.   

 In a factual challenge, the Court has wide discretion to allow affidavits, other 

documents, and a limited evidentiary hearing to resolve disputed jurisdictional facts under 

Rule 12(b)(1).  Pringle v. United States, 208 F.3d 1220, 1222 (10th Cir. 2000).  If the Court 

considers Defendant’s Motion and submission of Exhibit A sufficient to raise a “factual 

challenge,” then Plaintiffs request that the Court also consider their submissions, including 

correspondence from Travelers, the KTIK’s insurance carrier, from Wishkeno’s attorney, and 

from KTIK’s attorneys indicating that Wishkeno was carrying out her job responsibilities 

pursuant to a self-determination contract within the meaning of 25 U.S.C. § 450f.  (See 

Plaintiffs’ Exhibits 1 through 5).  If the Court sees benefit from a limited evidentiary hearing 

in this matter, Plaintiffs will present additional evidence in support of their claims under the 

FTCA.   

 On the other hand, if the Court determines that Defendant’s Motion to Dismiss and its 

submission of an exhibit is insufficient to raise a “factual challenge,” then Plaintiffs request 
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that the Court accept their allegations in the Complaint as true and determine that there is a 

sufficient basis to proceed on Plaintiffs’ claims under the FTCA.  (See Holt, 46 F.3d at 1003). 

2. There is subject matter jurisdiction and Plaintiffs’ claims under the FTCA  

should not be dismissed.  The acts and events set forth in Plaintiffs’ complaint constitute 

negligence, and support Plaintiffs’ claims for damages under the laws of the State of Kansas.  

(See ¶s 9 through 11 of Complaint).  The aforementioned acts and omissions by Wishkeno 

were committed while she was acting on behalf of the KTIK in furtherance of the tribe’s 

ISDEAA programs, and was covered by a liability insurance policy issued in accordance with 

25 U.S.C. § 450f(c); therefore, Plaintiffs’ claims are against the United States under the 

FTCA.  (See Plaintiffs’ Exhibits 1 through 5).  As noted on pages 2 and 3 of the Travelers’ 

letter (Plaintiffs’ Exhibit 1) dated January 21, 2010, Wishkeno was covered by the KTIK’s 

insurance policy issued pursuant to 25 U.S.C. § 450f(c).  The policy contained the required 

provision (see 25 U.S.C. § 450f(c)(3)(A)) waiving the KTIK’s right to raise as a defense the 

sovereign immunity of the tribe, and thus invoked the jurisdiction of the FTCA.  Although  

Defendant argues that Wishkeno was working pursuant to a grant from the Department of 

Health and Human Services (p. 6 of Defendant’s Memorandum), this seems unlikely when 

one carefully examines the attached grant (Defendant’s Exhibit A).  The Notice of Grant 

Award was dated July 15, 2009, and contained instructions regarding grant payments and 

withdrawals.  It is improbable that Wishkeno was acting pursuant to Exhibit A (i.e., the grant) 

on July 23, 2009 when she was transporting tribe members to and from the Flint Hills Job 

Corps for a tour.  Wishkeno had started her position as program coordinator for the Kickapoo 

Child Care Service and the Native Employment programs on April 27, 2009 (see Exhibit 6, 

Working Agreement dated May 6, 2009), after previously serving as an elected official with 
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her tribe for two years.  Prior to her elected position, Wishkeno had the same job she was 

doing on July 23, 2009 for 14 years.  (See Exhibit 7, Recorded Statement of Candace 

Wishkeno, pages 17 and 18).  Inasmuch as Wishkeno had been a program coordinator for 

many years and KTIK was participating in self-determination contracts as defined in 25 

U.S.C. § 450f on the date of the occurrence, it is clear that Wishkeno was carrying out her job 

responsibilities pursuant to a self-determination contract within the meaning of § 450f of 

ISDEAA at the time of the incident, as has been stated by two tribal attorneys, Wishkeno’s 

attorney and the Travelers’ insurance company, which issued the KTIK’s insurance policy 

pursuant to ISDEAA.  (See Plaintiffs’ Exhibits 1 through 7). 

 3.  The FTCA action is appropriate in this case.  While the Federal Tort Claims Act 

(FTCA), 28 U.S.C. §§ 1346(b) and 2671 et seq., is a limited waiver of sovereign immunity, 

there is little question that FTCA applies in this case if the Court determines that Wishkeno 

was acting within the course and scope of her employment with KTIK while carrying out her 

job responsibilities pursuant to a self-determination contract within the meaning of 25 U.S.C. 

§ 450f of the ISDEAA.  Although Wishkeno was not technically a federal employee, she was 

a “covered employee” (i.e., deemed “federal employee”) under the FTCA due to the 

provisions of 25 U.S.C. § 450f, a part of ISDEAA.  The purpose of the statute was to increase 

tribal participation in the management of programs and activities through contracts with the 

Secretary of the Department of Health and Human Service or the Secretary of the Interior that 

otherwise would be administered by the federal government.  Where a self-determination 

contract exists, the United States may be liable for the negligence acts of tribal employees 

when the employee is acting within the scope of her employment.  Big Crow v. Rattling Leaf, 

296 F.Supp.2d 1067 (D.S.D. 2004). 
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 Here, Wishkeno was transporting KTIK tribal members to and from the Flint Hills Job 

Corps Project pursuant to her position as program director for the Kickapoo Child Care 

Service and the Native Employment programs.  Although she used her private vehicle to 

transport the individuals, there is no question that she was in the course and scope of her 

employment at the time of the collision.  Plaintiffs’ claim for negligence under the FTCA is 

based upon the legislative “consent” provided in the applicable statutes.  (See 28 U.S.C. 

§§1346(b) and 2671 et seq.; and 25 U.S.C. § 450f).  

 4.  There has been a waiver of sovereign immunity by KTIK and the United 

States under the FTCA and the ISDEAA.  As stated above, the KTIK has entered into self-

determination contracts with the Secretary of the Department of Health and Human Services 

or the Secretary of the Interior pursuant to 25 U.S.C. § 450f.  Also, the KTIK had in effect an 

insurance policy issued in accordance with 25 U.S.C. § 450f(c)(1), and the policy contained 

the required language “waiving” the defense of sovereign immunity.  (See 25 U.S.C. § 

450f(c)(3)(A)).  (See Plaintiffs’ Exhibit 1).  Negligent acts and omissions such as those 

alleged in Plaintiffs’ Complaint (see ¶s 9 and 10 of Complaint) are commonly the basis for 

claims against the United States under the FTCA.  The Plaintiffs’ claims in this matter are 

properly brought under the FTCA, and sovereign immunity defenses have been waived by 

both KTIK and the United States.    

 Plaintiffs should be allowed to prove their claims of negligence and seek damages 

against the United States for the negligence actions and omissions of Wishkeno, which 

resulted in the untimely death of Darren Scott Dinger on July 23, 2009.  
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Conclusion 

 Plaintiffs request that the Defendant’s Motion to Dismiss be denied for the reasons set 

forth herein, that Plaintiffs be awarded their costs in defending this motion, and that the Court 

grant to Plaintiffs such other relief as is appropriate. 

 

Date:  July 30, 2012       
       
      s/ Rodney C. Olsen______________ 
      RODNEY C. OLSEN, #9762   
      MORRISON, FROST, OLSEN,  

IRVINE & SCHARTZ, LLP 
      323 Poyntz, Suite 204 
      Manhattan, KS 66502-6387 
      olsen@mfoilaw.com 
      (785) 776-9208; (785) 776-9212 fax 
      Attorney for Plaintiffs 

 

CERTIFICATE OF SERVICE 

 The undersigned hereby certifies that on July 30, 2012, the foregoing document was 

electronically filed with the Clerk of the Court by using the CM/ECF system, which will send 

a notice of electronic filing to the following: 

 Tom G. Luedke, tom.luedke@usdoj.gov, Attorney for the United States 

      s/ Rodney C. Olsen______________ 
      RODNEY C. OLSEN   
      Attorney for Plaintiffs  
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