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CORPORATE DISCLOSURE STATEMENT 

Pursuant to Federal Rule of Appellate Procedure 26.1, 

Defendants/Appellees certify that  EXC Inc. and Conlon Garage, Inc. 

have no parent corporation and no publicly owned company owns 10% 

or more of their stock. 

National Interstate Insurance Company is wholly owned by 

National Interstate Corporation, a publicly traded company. 

Go Ahead Vacations, Inc., a Massachusetts corporation, is owned 

by EF Education First, Inc., a privately held company. 
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JURISDICTIONAL STATEMENT 

Defendants do not disagree with Plaintiffs’ jurisdictional statement. 
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STATEMENT OF THE ISSUES 

1. Where Plaintiffs’ experts had reviewed the DPS police report 

and confirmed that experts in their fields typically and reasonably rely on 

such reports in forming their opinions, was the trial court within its 

discretion in allowing the defense to impeach the experts about the fact 

that the DPS report did not support Plaintiffs’ experts’ opinions?   

2. Does the Court lack jurisdiction to address Plaintiffs’ argument 

that the trial court erred in denying their summary judgment motion based 

on the existence of genuine issues of material fact? 

3. Did the trial court correctly deny Plaintiffs’ Rule 50(b) motion 

where substantial evidence admitted at trial showed that the Jensen vehicle 

crossed the center line into Defendants’ oncoming tour bus?  

4. Did the trial court correctly reject Plaintiffs’ attempt to apply 

Navajo law here, where (a) Erie Railroad v. Tompkins requires the 

application of state law in this diversity case, (b) the analysis for whether to 

apply tribal law asks whether applying state law would interfere with 

federal interests or infringe upon the tribe’s right of self-government, and 

(c) this Court previously held that the tribal court lacked jurisdiction over 

this case precisely because a tort suit between Navajos and non-Navajos 
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arising from an accident on a U.S. highway has no direct effect on the 

political integrity, economic security or health or welfare of the tribe? 
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STATEMENT OF THE CASE 

A. The accident: introduction. 

Defendants object to Plaintiffs’ “factual background” of the case [OB, 

pp. 2-5] because it gives the Court only Plaintiffs’ version of the facts—the 

way they hoped the jury would find them.1  But the jury did not believe 

Plaintiffs’ suggested facts or theory.  It rendered a defense verdict, and thus 

the Court must view the facts in a light most favorable to upholding the 

defense verdict.  See A.D. v. Cal. Highway Patrol, 712 F.3d 446, 457 (9th Cir. 

2013) ( “the jury’s view of the facts must govern our analysis once litigation 

has ended with a jury’s verdict”).  The following facts are stated in light of 

this proper standard of review.   

This case arises out of a traffic accident occurring on September 21, 

2004, on U.S. Highway 160 in Kayenta, Arizona (within the exterior 

boundaries of the Navajo reservation).  Defendant Russell Conlon was 

driving a tour bus holding 39 passengers westbound on U.S. Highway 160.  

Decedent Cory Johnson was driving Plaintiffs’ [hereafter “the Jensens’”] 

vehicle eastbound on Highway 160.  Johnson’s wife and minor son were 

passengers.  Johnson crossed the center line and crashed the Jensens’ 

                                           
1  It also contains improper argument.  [See, e.g., OB, pp. 10-11.] 
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vehicle into the tour bus, killing him and injuring his wife and son.  [See 

Supp. ER cited below.]     

Plaintiffs’ theory was that it was the tour bus driver, Conlon, who 

crossed the center line because he was distracted by an SUV behind him 

that was trying to pass him on the right.  [OB, p. 3; see ER 787-788, 804.]  

Again, the jury did not buy that story, as it rendered a defense verdict.  [ER 

39.]     

B. Procedural background. 

The Jensens originally sued Conlon and the other Defendants for 

negligence in tribal court.  There, Defendants unsuccessfully contested the 

tribal court’s jurisdiction.  Having exhausted their tribal court remedies, 

Defendants then challenged the tribal court’s jurisdiction in federal district 

court by filing a suit for declaratory and injunctive relief.  The district court 

granted Plaintiffs’ [the tribal court Defendants’] motion for summary 

judgment.  [ER 27.]  It enjoined the tribal court suit, ruling that the tribal 

court lacked jurisdiction over the Jensens’ lawsuit because the accident had 

occurred on a U.S. Highway, though within the reservation’s boundaries, 

and a tort suit between Navajos and non-Navajos arising from an accident 

on a U.S. highway does not threaten or have any direct effect on the 
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political integrity, economic security or health or welfare of the tribe.  The 

Jensens appealed to this Court, which affirmed.  EXC, Inc. v. Jensen, 588 F. 

App'x 720, 722 (9th Cir. 2014), citing Strate v. A-1 Contractors, 520 U.S. 438 

(1997).  The Supreme Court denied certiorari.  [ER 27.]   

The Jensens then filed this negligence complaint in district court on 

the basis of diversity jurisdiction.  [ER 801.]2  Despite having lost the tribal 

jurisdiction issue, the Jensens’ complaint tried to resurrect the issue by 

alleging that Navajo law should apply and that all of their extended family 

members were proper plaintiffs under Navajo law.  [ER 796-199.]   

Defendants moved for judgment on the pleadings as to the Navajo 

law and Navajo plaintiffs.  The district court granted the motion, ruling 

that the Jensens’ attempt to apply Navajo law was an attempt to undo the 

previous ruling rejecting tribal court jurisdiction.  [ER 27-32.]   

The Jensens then moved for summary judgment on their negligence 

claims.  The trial court denied the motion, finding a number of fact issues.  

[ER 16-26.]  
                                           

2   The opening brief makes it sound as though the parties stipulated 
to the filing of this case “under Navajo law.”  [OB, p. 5.]  That is untrue.  
Defendants stipulated only that they would not raise the statute of 
limitations defense if the Jensens filed their lawsuit in district court after 
losing the years-long tribal jurisdiction litigation.  [See ER 800, ¶ 29.]   
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C. The pre-trial ruling on the police report. 

The trial court ruled that while third party statements in the police 

report were inadmissible hearsay, the officers’ own statements and 

observations in the report based on their personal knowledge were 

admissible.  [ER 14-15.]  The opening brief intimates that Defendants 

stipulated to admit only measurements and photographs from the police 

reports and that “the remainder of the policy (sic) report was 

inadmissible.”  [OB, pp. 7, 15.]  That is also untrue.  Defendants simply 

agreed that third party statements in the police report were inadmissible 

hearsay, stated they had no intention of admitting third party hearsay 

statements, and noted no objection to the court enforcing the rules of 

evidence as written.  [ER 395-396.]3 

D. The trial. 

1. Substantial evidence supported the jury’s defense 
verdict. 

Evidence at trial supported the jury’s defense verdict.  Russell Conlon 

testified that he was in the center of his own lane when the Jensen car 
                                           

3   It is unclear why Plaintiffs refer to motor carrier violations 
regarding Mr. Conlon’s log book and medical certification.  [OB, p. 7, n.3.]  
The trial court ruled those matters inadmissible as irrelevant to the crash  
[SER 31-32], and Plaintiffs have not challenged that ruling here.  Nor is 
there any record support for Plaintiffs’ guess as to why the defense chose 
not to call the officer to testify.  [OB, p. 7.] 
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veered into the front of his tour bus.  [SER 25:3-26:3, SER 27:18-25, SER 

28:13-24.]  All of the bus passengers who testified also said the Jensen 

vehicle drove into the bus’s lane.  [SER 14:1-9, SER 15:13-22, SER 17:5-20).]  

Defendants’ accident reconstructionist likewise testified that the Jensen 

vehicle crossed the center line and was two to three feet inside the tour 

bus’s lane of travel.  [SER 20:6-21:16, SER 22:4-15).]4    

2. Defendants impeached Plaintiffs’ experts. 

a. Robert Turner. 

Plaintiffs’ commercial carrier expert Robert Turner testified on direct 

that in his opinion, “based on his review of all the information, the 

statements and the physical evidence,” Conlon took inappropriate action 

and crossed the center line, causing or contributing to the accident.  [ER 

320:25-321:18).]  Contrary to Plaintiffs’ assertion [OB, p. 7], Plaintiffs’ 

counsel did specifically question Turner about information in the DPS 

report, asking whether DPS’s information “conflicted with physical 

evidence.”  [ER 320:8-24.]   

                                           
4   Plaintiffs thus err in asserting as “fact” that Conlon was distracted; 

that he drove the bus into the Jensens’ lane; that the bus crashed into the 
Jensen vehicle; that the evidence established that Conlon was “driving the 
bus outside of his travel lane”; and that the defense testimony established 
that Conlon was “well into the center turn lane before impact.”  [OB, pp. 3-
5.]   
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On cross-examination, the defense established that Turner had 

reviewed the DPS report, that it was the type of report on which experts in 

his field typically rely, and that it was one of the materials Turner had read 

and evaluated in forming his opinions: 

Q.   . . . And you reviewed the Arizona Department 
of Public Safety report, correct? 

A. Yes. 

Q. And that was one of the materials or documents 
you relied upon in preparing your opinions as an expert 
witness to come and talk to this jury in this case, correct? 

A. It all contributed. I read it all and evaluated it. 

Q. Okay. And that’s something an expert in your 
profession would typically rely on and would 
reasonably rely on when developing opinions to 
come and talk to juries in a case like this, right? 

A. I normally review whatever accident reports 
you can find. 

Q. And that’s customary for you to do that, 
correct? 

A. Yes. 

Q. And reasonable for you to do that in your 
profession as an expert witness in, I guess, bus 
driving, right? 

A. Yes. 

[ER 304-305] (emphasis added).  Out of an abundance of caution, defense 
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counsel then asked the court at a side bar for permission to impeach Turner 

with information in the DPS report that undermined Turner’s opinion.  [ER 

304:12-306:25.]5  Plaintiffs’ counsel objected on the grounds that (1) the 

officer’s opinion was “not expert testimony opinion,” and (2) the court’s 

prior in limine ruling allowed only “measurements to come in,” not 

“ultimate conclusions by the officers.”  [ER 307:16-22.]6 

The court agreed that this was proper cross-examination.  [ER 306:24-

25.]  It ultimately reasoned that Plaintiffs’ counsel had “elicited a lot of 

information about what he did to arrive at his opinion” and had qualified 

Turner as an expert, so “that limited question should be permitted.”  [ER 

308:1-6.]   

Turner then reluctantly conceded that the DPS report indicated no 

improper action by the bus; that the investigating officer who took 

measurements and interviewed the witnesses determined that Johnson’s 

                                           
5  “I don’t think it really involves the motion in limine, because what 

I’m getting into is what this expert reviewed to provide his opinions and 
what he analyzed, what he disregarded. And I think it shows bias of this 
witness, because what he’s doing is he’s disregarding every single witness 
and every single finding other than what Mr. Alexander – “  [ER 306:14-20.] 
 

6  Of course, the prior in limine ruling had precluded only third party 
hearsay statements from the DPS report.  [See text, Section C, supra.] 

Case: 20-15908, 12/30/2020, ID: 11948982, DktEntry: 19, Page 20 of 65



 

11 
9025601.1 

car was driving too fast for conditions; and that the Johnson vehicle had 

engaged in unsafe passing.  [ER 308:10-310:20.]  Plaintiffs fail to cite the 

record for their speculation that the DPS investigator’s report was based 

solely on “hearsay statements from Conlon and Wuest (a bus passenger).”  

[OB, p. 13, n.7.]  Nor does the record contain any evidence that Defendants 

at any time “used [hearsay] statements from Conlon and Wuest.”  [Id.]   

Both Conlon and Wuest testified at trial, Conlon in person and Wuest 

through deposition testimony.  [SER 16-17.]   

b. Gabriel Alexander. 

Plaintiffs’ accident reconstructionist Gabriel Alexander testified that 

based upon his review of “testimony, photographs and reports,” in his 

opinion both the Johnson vehicle and the bus were left of center.  [ER 

183:20-22; ER 184:6-16.]7  

On cross-examination, Alexander testified specifically that he had 

reviewed and relied on DPS’s accident report, and that this is a document 

on which experts in his field typically and reasonably rely.  [ER 236:3-18.]  

                                           
7 He also said that if the bus had been in the center of its lane, as 

Conlon testified, it would have contacted the SUV trying to pass the bus as 
Conlon tried to avoid the crash.  [ER 231:6-14.]  But the SUV driver, Wisner, 
testified via deposition that the bus did contact his driver’s side mirror.  
[SER 35:7-13 and TE 103 (Wisner deposition designations).]  
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At no time did Alexander say he limited his reliance to “the photographs 

and measurements” in the report, as Plaintiffs assert.  [OB, p. 11.]  

Alexander then conceded the report indicated that Johnson crossed the 

center line, that the bus took no improper action, and that Johnson was 

traveling too fast for conditions.  [ER 237:23-238:10.]  Alexander also 

testified that he had independently determined that the Jensen vehicle had 

“turned into the bus.”  [ER 243:5-244:8.]      

3. The jury renders a defense verdict. 

At the close of evidence, Plaintiffs moved for Rule 50(a) judgment as 

a matter of law.  They argued that because Conlon had merged from the 

slow westbound lane to the fast westbound lane (the slow lane was 

ending), not only was he negligent per se, but also this proximately caused 

the accident.8  Plaintiffs argued that if Conlon had stayed in the right lane, 

he would not have been in the left lane where the Jensen vehicle could hit 

                                           
8  The trial court had previously ruled Conlon was negligent per se in 

not staying in the slow lane (though the slow lane was ending).  [ER 22.]  
The court did not rule that Conlon should have waited until the SUV 
behind him had passed, as Plaintiffs assert.  [OB, p. 6.]  The applicable 
statute simply requires slower moving vehicles to drive on the right side of 
the roadway.  [ER 22.]     
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him.  [See ER 160:4-9).]9  The court denied the 50(a) motion, finding a 

sufficient evidentiary basis for the jury to find for the Defendants on these 

issues.  [SER 11:8-15).]  The jury did render a defense verdict.  [SER 4:15-

5:3.]10     

  

                                           
9    Conlon did not admit that his merging into the left lane 

proximately caused the accident, as Plaintiffs try to intimate.  [OB, p. 13.]  
Conlon simply supposed that if he had stayed in the right lane, “the bus 
wouldn’t have been in the left lane to be in the accident with the 
[Plaintiffs’] vehicle.”  [ER 276-77.]  Plaintiffs also asked Conlon whether the 
bus would not have been in a position to be in the accident if Conlon had 
never left the Hampton Inn driveway.  [ER 277.]   

10  Of course, the jury thus concluded that Conlon’s statutory 
violation did not proximately cause the accident.  [See ER 23 (“A reasonable 
jury could determine that Defendant Conlon’s decision to move into the 
left lane did not, by itself, proximately cause the accident.”).] 
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SUMMARY OF THE ARGUMENT 

1. The trial court was well within its discretion in allowing the 

defense to impeach Plaintiffs’ experts with the fact that the DPS report they 

reviewed did not support their conclusions.  Both experts had reviewed the 

report, and both confirmed that experts in their fields reasonably and 

typically rely on such reports.  The report was prepared by trustworthy, 

independent investigating officers whose job it is to investigate accidents.  

It was not prepared by paid expert “advocates” who lack the indicia of 

trustworthiness.  Furthermore, defense counsel did not question the 

experts about any third party hearsay statements contained in the DPS 

report.  The record shows no abuse of discretion. 

2. The Court lacks jurisdiction to consider Plaintiffs’ argument 

that the trial court should have granted their summary judgment motion.  

The denial of a motion for summary judgment for genuine issues of 

material fact is not appealable after trial.  Ortiz v. Jordan, 562 U.S. 180, 183–

84 (2011) (“May a party, as the Sixth Circuit believed, appeal an order 

denying summary judgment after a full trial on the merits? Our answer is 

no.”).  In any event, the fact that the jury rendered a defense verdict 

demonstrates the fallacy of Plaintiffs’ argument that they should have won 
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summary judgment because no reasonable jury could find in Defendants’ 

favor.   

3. The trial court correctly denied Plaintiffs’ Rule 50(b) motion.  

Plaintiffs argue that based on the trial evidence (viewed most favorably to 

the defense) a reasonable jury could only reach one conclusion: that Conlon 

caused the accident because he was negligent per se in merging from the 

slow westbound lane to the fast westbound lane (the slow lane was 

ending).  Clearly, that was not the only reasonable conclusion from the 

evidence because the jury in fact found the opposite:  Conlon did not 

proximately cause the accident.  And the evidence supported that 

conclusion:  every eyewitness to the accident who testified (plus 

Defendants’ accident reconstructionist expert) said Johnson crossed the 

center line and hit the bus.   

Plaintiffs’ argument erroneously rests on the assumption that 

Conlon’s negligence per se was a failure to stay out of Johnson’s lane of 

travel.  Not so.  Conlon’s negligence per se only put him in his own 

westbound left lane.  Conlon could have traveled completely safely in the 

left lane if Johnson had not crossed the center line into the bus’s lane of 

travel.  In rendering a defense verdict, that is exactly what the jury found.  
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The court did not err in denying Plaintiffs’ Rule 50(b) motion. 

4. The trial court correctly rejected Plaintiffs’ attempt to apply 

Navajo law here.  Plaintiffs do not even get the analysis right.  Plaintiffs cite 

no case that has ever used a pre-emption analysis or state law conflict-of-

laws analysis to determine whether to apply tribal law in federal court.  

Indeed, they have not cited any case that did, in fact, apply tribal law in a 

federal tort case based on diversity (or in any other federal case for that 

matter).     

There is no such case, for good reason.  Erie Railroad v. Tompkins 

required the application of state law in this diversity case.  Beyond that, the 

correct analysis for determining whether Navajo law should nevertheless 

apply asks whether applying state law would interfere with federal 

interests or infringe upon the tribe’s right of self-government.  Begay v. 

Kerr-McGee Corp., 499 F. Supp. 1325, 1327 (D. Ariz. 1980), aff'd, 682 F.2d 

1311 (9th Cir. 1982).  The test is thus co-extensive with the tribal jurisdiction 

test:  that is, whether state jurisdiction over this suit would directly affect 

the political integrity, economic security or health or welfare of the tribe. 

This Court already held in the previous case between these parties 

that tribal jurisdiction was lacking precisely because a tort suit between 
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Navajos and non-Navajos arising from an accident on a U.S. highway has 

no direct effect on the political integrity, economic security or health or 

welfare of the tribe.  That being so, the district court certainly did not err in 

concluding that applying state law here would not interfere with federal 

interests or infringe on the tribe’s right of self-government.  The district 

court correctly recognized that Plaintiffs’ attempt to apply Navajo law was 

an attempt to undo the previous ruling rejecting tribal court jurisdiction. 
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LEGAL ARGUMENT 

I. THE TRIAL COURT WAS WELL WITHIN ITS DISCRETION IN 
ALLOWING DEFENDANTS TO IMPEACH PLAINTIFFS’ 
EXPERTS WITH THE POLICE REPORTS THEY HAD REVIEWED. 
A. Standard of review. 

A district court’s decision to admit evidence is reviewed for abuse of 

discretion.  Boyd v. City and County of San Francisco, 576 F.3d 938, 943 (9th 

Cir. 2009).  Nothing in this record suggests that the district court made an 

error of law, or used an “incorrect standard” so as to require application of 

the de novo standard of review, as Plaintiffs argue.  [OB, p. 15.] 

Under an abuse of discretion standard, the district court’s decision 

stands unless it is manifestly erroneous or “lies beyond the pale of 

reasonable justification under the circumstances.”  Watson v. City of San Jose 

(San Jose Police Dep't), 765 F. App'x 248, 250 (9th Cir. 2019).  Deference to 

the district court’s decisions “is the hallmark of abuse of discretion 

review.”  General Elec. Co. v. Joiner, 522 U.S. 136, 143 (1997).  This record 

shows no decision that was manifestly erroneous or beyond the pale of 

reasonable justification here.    

B. The court was well within its discretion in allowing 
Defendants to impeach Plaintiffs’ experts with the reports 
they had reviewed. 

Rule 703, Fed.R.Evid., allows an expert who opines on the cause of an 
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accident to base his opinion on hearsay evidence as long as experts in their 

field reasonably and typically so rely.  Wright & Miller, 29 FED. PRAC. & 

PROC. EVID. (2d ed.) § 6274 Bases for Expert Opinion—Reasonable Reliance.  

See also Cravens v. County of Wood, Ohio, 856 F.2d 753, 756 (6th Cir. 1988) (in 

action arising out of motorcycle accident, trial court did not abuse its 

discretion in permitting expert to base opinion on hearsay official accident 

report). 

Since an expert can review and either rely on or disregard materials 

typically and reasonably reviewed by experts in the field, it is not an abuse 

of discretion for the court to allow the same expert to be cross-examined, 

and his credibility impeached, with information that the materials he 

reviewed did not support his conclusion.  See, e.g., Ratliff v. Schiber Truck 

Co., 150 F.3d 949, 955 (8th Cir. 1998).  Ratliff is right on point.  There, the 

plaintiff’s accident reconstructionist testified that the defendant was at 

fault.  The defense cross-examined the expert with the police report, which 

indicated the plaintiff’s decedent was at fault.  The Eighth Circuit found no 

abuse of discretion, noting that the expert could be cross-examined on any 

material he had reviewed and chosen to disregard in arriving at his 

opinion:  
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What is relevant is whether Sergeant Gray’s report 
is a document of the type reasonably relied upon by 
accident reconstructionists in forming their 
opinions. Fed.R.Evid. 703. Given the fact that Mr. 
Oldham reviewed both Sergeant Gray’s and 
Trooper Becker’s reports, it appears such 
documents are of the type generally relied upon.  In 
addition, while Mr. Oldham did not specifically 
testify that he rejected Sergeant Gray’s conclusion, 
such testimony was not necessary. Clearly, Mr. 
Oldham rejected Sergeant Gray’s conclusion that 
Mrs. Ratliff’s negligence caused the accident. 
Although counsel, on cross-examination, did not 
ask Mr. Oldham why he rejected Sergeant Gray’s 
opinion, Mr. Oldham was given the opportunity to 
do so on re-direct. Trial Tr. 71–72. 

We believe that the district court did not err by 
permitting counsel to cross-examine Mr. Oldham 
concerning the report of Sergeant Gray. Mr. 
Oldham admitted that he had read the report prior 
to submitting his own report.  Therefore counsel 
was free to cross-examine the expert as to all 
documents he reviewed in establishing his opinion. 

150 F.3d at 955.  See also Vodusek v. Bayliner Marine Corp., 71 F.3d 148 (4th 

Cir. 1995): 

Once Halsey testified that he had read and rejected 
the other experts’ out-of-court opinions on the 
source of the fire, defendants were free to explore 
the basis for that disagreement and to attempt to 
discredit Halsey’s conclusion. 

71 F.3d at 157.  See also Stecyk v. Bell Helicopter Textron, Inc., 295 F.3d 408, 

414 (3d Cir. 2002) (“Rule 705, together with Rule 703, places the burden of 
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exploring the facts and assumptions underlying the testimony of an expert 

witness on opposing counsel during cross-examination.”)11; Hartley v. 

Dillard's, Inc., 310 F.3d 1054, 1061 (8th Cir. 2002) (“‘As a general rule, the 

factual basis of an expert opinion goes to the credibility of the testimony, 

not the admissibility, and it is up to the opposing party to examine the 

factual basis for the opinion in cross-examination.”) 

Here, Plaintiffs’ experts testified that they had reviewed the DPS 

report.  Defense counsel did not question the experts about any third party 

hearsay statements contained in the DPS report.  The questions related to 

facts resulting from the investigation.  This was appropriate.  Altamirano v. 

City of Tucson, 2020 WL 7027555, at *2 (D. Ariz. Nov. 30, 2020) (“Entries in a 

police report based on an officer’s observation and knowledge may be 

admitted, but statements attributed to other persons are clearly 

hearsay[.]”), citing Colvin v. United States, 479 F.2d 998, 1003 (9th Cir. 1973). 

The trial court was well within its discretion in allowing the defense to 

impeach Plaintiffs’ experts with the fact that the DPS report they reviewed 

did not support their conclusions.   
                                           

11  “Once [defendant’s] expert met the foundational requirements for 
admissibility, the burden shifted to plaintiffs to explore any deficiencies in 
the expert’s sources.”  Id. at 414.   
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C. Plaintiffs’ arguments lack merit. 

In light of the foregoing, Plaintiffs incorrectly argue, without citation, 

that Defendants could not impeach Plaintiffs’ experts unless the experts 

had actually “relied on” the material they reviewed for their opinions.  [OB 

at 8, n.5 (arguing that “reliance requires dependence.  That is, the opinions 

would not stand without the materials relied upon”) and at 16-18.]  If that 

were the rule, then no opposing party would ever be able to impeach an 

expert with material he reviewed that undermines his opinion. 

Plaintiffs also cite no authority for their argument that the 

impeachment brought out “unsubstantiated and inadmissible statements 

and conclusions as if they were established facts.”  [OB, p. 10, 16-17.]  If 

Plaintiffs believed the police reports contradicted the “physical evidence 

and opinions of Mr. Alexander” [OB, p. 10], or that they used “unexplained 

conclusions of fault and non-fault” [OB, p. 17 (arguing the DPS report 

involved “unsubstantiated, unexplained, and unreliable conclusions”), pp. 

22-23 (same)], Plaintiffs could have brought that out on redirect or called 

the DPS investigator to testify.    

Plaintiffs next argue that the DPS report did not become admissible 

simply because their experts reviewed them.  [OB, pp. 18-23.]  This is not 
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an issue.  The DPS report was not admitted into evidence.   

Plaintiffs next misplace reliance on Bryan v. John Bean Div. of FMC 

Corp., 566 F.2d 541 (5th Cir. 1978), for the notion that it is reversible error to 

“slip hearsay into the trial under the guise of impeachment.”  [OB, p. 20.]  

In Bryan, opposing counsel cross-examined the testifying expert with the 

opinions of two paid experts who did not testify.  Instead of calling the two 

paid experts to testify, opposing counsel quoted the non-testifying paid 

experts verbatim to impeach the testifying expert.  The court held this was 

error under the circumstances of that case, because the paid experts were 

not subject to cross-examination, and lacked an independent guarantee of 

trustworthiness.  Id. at 546.12  The Bryan court distinguished cases like this 

in which the underlying evidence is trustworthy because “an uninterested, 

expert third party prepared the report,” or because “experts particularly 

doctors customarily rely upon third party reports from other experts such 
                                           

12  Lewis v. Rego Co., 757 F.2d 66, 73 (3rd Cir. 1985), United States v. 
Gomez-Gallardo, 915 F.2d 553 (9th Cir. 1990), and United States v. Ince, 21 
F.3d 576 (4th Cir. 1994), are similar.  [OB, p. 21.]  In Lewis, not only was the 
testifying expert cross-examined on the opinion of another paid expert, but 
the cross-examination improperly implied that the non-testifying expert 
held an opinion that he no longer held.  And in Gomez-Gallardo and Ince, 
the government called its own witness, knowing he would testify falsely, 
for the sole purpose of trying to get substantive evidence admitted through 
impeachment.   
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as pathologists and radiologists in whom the testifying expert places his 

trust.”  Id.  Here, the DPS accident report was from an uninterested third 

party, not a paid expert, and both Plaintiffs’ witnesses testified that 

accident reports like this are exactly the type of reports on which experts in 

their field typically rely. 

Plaintiffs then erroneously assert that the cross-examination was 

more prejudicial than probative.  [OB, p. 21.]  Plaintiffs waived the 

argument.  In their motion in limine, they argued only that those portions 

of the reports based on third-party statements should be precluded under 

Rule 403.  [ER 399.]  Nothing in the record demonstrates that the portions 

of the report addressed on cross-examination were based only on third-

party hearsay.13   

Plaintiffs likewise waived the argument that the trial court gave no 

limiting instruction.  [OB, p. 22.]  They neither asked for nor offered one.  

[ER 304-308.]  United States v. Archdale, 229 F.3d 861, 865 (9th Cir. 2000). 

Finally, the “error” here was not prejudicial, as Plaintiffs contend.  

                                           
13  In fact, Plaintiffs include only part of the police report in their 

Excerpt of Record [ER 377-379.]  The part they omitted is attached in SER 
38-44 and shows the defense questions were based on boxes checked on the 
report, not on hearsay statements. 
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[OB, pp. 22-23.]  As explained above, there was no error.  And even if there 

had been error, it would not have been prejudicial.  Every witness to the 

accident—the bus driver, the SUV driver [SER 35] and all the testifying 

passengers—said Johnson crossed the center line and hit the bus.  No 

witness to the accident supported Plaintiffs’ theory that Conlon crossed the 

center line.  The impeachment evidence was cumulative.  There is no 

reversible error here.  

II. THE COURT LACKS JURISDICTION TO ADDRESS 
PLAINTIFFS’ SUMMARY JUDGMENT ARGUMENT 
 
Plaintiffs argue the district court erred in denying their summary 

judgment motion.  [OB, pp. 23-28.]  The Court lacks jurisdiction to consider 

the argument, because the denial of a motion for summary judgment for 

genuine issues of material fact is not appealable after trial.  Ortiz v. Jordan, 

562 U.S. 180, 183–84 (2011) (“May a party, as the Sixth Circuit believed, 

appeal an order denying summary judgment after a full trial on the merits? 

Our answer is no.”).  Once the case proceeds to trial, the full record 

developed in court supersedes the record existing at the time of the 

summary-judgment motion.  Id.  See also Millennium Labs., Inc. v. Darwin 

Select Ins. Co., 676 F. App'x 734, 736 (9th Cir. 2017) (“Darwin appeals the 
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order denying its motion for summary judgment of Millennium's claims 

for breach of the implied covenant of good faith and fair dealing. We have 

no jurisdiction to review that order.”).   

Even if the Court had jurisdiction to consider the issue, it would be 

rejected on the merits.  Plaintiffs contend that because Conlon was 

negligent per se in failing to stay in the right lane, he must have caused the 

accident as a matter of law.  But the jury actually found that Conlon did not 

proximately cause the accident.  That, in and of itself, defeats any idea that 

no reasonable jury could find that Conlon did not cause the accident.14  

III. THE RECORD SUPPORTS THE DENIAL OF PLAINTIFFS’ RULE 
50(b) MOTION 
 
Plaintiffs argue the trial court erred in denying their Rule 50(b) 

motion because based on the evidence at trial viewed most favorably to the 

defense, a reasonable jury could only reach one conclusion: that Conlon 

caused the accident.  [OB, pp. 28-35.]  Clearly, that was not “the only 

                                           
14  The problem with Plaintiffs’ summary judgment motion was not 

that there was evidence that “Johnson also caused the crash,” as Plaintiffs 
posit.  [OB, pp. 25.]  Their problem was the evidence from which the jury 
could, and did, find that Conlon’s merging into the left lane had nothing to 
do with the crash because he stayed in his own lane of travel; and it was 
Johnson who solely caused the crash by crossing into the bus’s lane.  [OB, 
p. 25.]     
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reasonable conclusion” from the evidence [OB, p. 35, emphasis in original], 

because the jury in fact found the opposite:  he did not cause the accident.   

Nothing more need be said on this point.  But it seems prudent to 

point out the flaws in Plaintiffs’ analysis.  First, Plaintiffs argument 

erroneously rests on the assumption that Conlon’s negligence per se was a 

failure to stay out of Johnson’s lane of travel.  Not so.  Conlon’s negligence 

per se only put him in his own westbound left lane.  That being the case, 

Conlon could have traveled completely safely in the left lane if Johnson 

had not crossed the center line into the bus’s lane of travel.  In rendering a 

defense verdict, that is exactly what the jury found:  A reasonable jury 

could, and did, find that Conlon’s negligence per se in merging into the left 

lane did not proximately cause the accident.15 

This brings us to the second flaw in Plaintiffs’ analysis:  they focus 

only on the intervening-superseding cause language.  But the trial court 

denied the Rule 50(b) motion because “reasonable minds could differ on 

whether Conlon’s statutory violation was the proximate cause of the 

accident OR whether the decedent driver’s actions constituted an 

                                           
15  This is exactly why the district court denied Plaintiffs’ Rule 50(a) 

motion.  [SER 8:22-10:1, SER 10:19-22.] 
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intervening-superseding cause of the accident.  [ER 4:1-4 (emphasis 

added).]  As explained above, the evidence fully supports the jury’s 

conclusion that Conlon’s negligence per se did not proximately cause the 

accident.  This Court need not even address intervening-superseding cause.    

IV. THE DISTRICT COURT CORRECTLY REFUSED TO APPLY 
NAVAJO LAW 
 
A. The court correctly applied Arizona substantive law in this 

diversity case. 
 

Plaintiffs finally err in arguing that the district court should have 

applied Navajo law here.  [OB, pp. 36-53.]  Because this lawsuit was based 

on diversity of citizenship [ER 801, ¶ 34], Eerie R.R. v. Tompkins required the 

court to apply Arizona substantive law to Plaintiffs’ claims, regardless of 

the fact that Plaintiffs are Navajo: 

When an Indian plaintiff invokes the diversity 
jurisdiction of the federal courts, the action will be 
subject to the same limitations that would have 
applied if the action had been filed in state court. 
This result is required by the doctrine of Erie 
Railroad Company v. Tompkins, 304 U.S. 64, 58 S. Ct. 
817, 82 L.Ed. 1188 (1938).   

[W]here one is barred from recovery in 
the state court, he should likewise be 
barred in the federal court. The contrary 
result would create discriminations 
against citizens of the State in favor of 
those authorized to invoke the diversity 
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jurisdiction of the federal courts. It was 
that element of discrimination that Erie 
R. Co. v. Tompkins was designed to 
eliminate. 

Begay v. Kerr-McGee Corp., 499 F. Supp. 1325, 1327 (D. Ariz. 1980) (internal 

citation omitted), aff'd, 682 F.2d 1311 (9th Cir. 1982), citing Woods v. 

Interstate Realty Co., 337 U.S. 535, 538 (1949).   

In Begay, Navajo plaintiff employees sued non-Navajo defendants in 

federal court based on diversity, alleging that working at defendants’ 

uranium mine exposed the employees to cancer-causing radiation.  The 

district court dismissed the suit, agreeing with defendants that Arizona 

workers’ compensation was plaintiffs’ exclusive remedy. The Navajos were 

bound by Arizona law regardless of the fact that the alleged injuries 

occurred on the reservation.  The court reasoned that where there is no 

interference with federal interests or infringement upon an Indian tribe’s 

right of self-government, a state court may exercise jurisdiction in cases 

involving a tribal member plaintiff and a non-member defendant for 

conduct on the reservation, and tribal member plaintiffs are bound by the 

laws of the forum when they invoke the jurisdiction of the state courts.  499 

F. Supp. at 1327.  Since the Navajo plaintiffs would be bound by the law of 
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the forum in state court, they are so bound in a federal court diversity 

action.  Id.   

This Court affirmed, stating, “Claims by Indians against non-Indian 

employers are not matters of ‘self-governance in purely intramural matters’ 

sufficient to avoid the rule that Indians are subject to such federal laws of 

general application, and the exercise of state jurisdiction over such claims 

does not, even minimally, infringe upon or frustrate tribal self-government 

. . . .” Begay v. Kerr-McGee Corp., 682 F.2d 1311, 1319 (9th Cir. 1982) (internal 

citations omitted).   

That analysis not only applies here, but it applies more strongly 

because this accident took place on a U.S. highway, not on tribal property.  

In the previous suit between these parties, this Court held tribal 

jurisdiction was lacking because a tort suit between Navajos and non-

Navajos arising from an accident on a U.S. highway does not threaten or 

have any direct effect on the political integrity, economic security or health 

or welfare of the tribe.  EXC, Inc. v. Jensen, 588 F. App'x 720, 722 (9th Cir. 

2014).  If state jurisdiction over this tort case does not threaten or affect the 

political integrity, economic security or health or welfare of the tribe, as this 

Court has already held, then the application of Arizona substantive law to 
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the same tort case certainly does not “interfere with federal interests or 

infringe upon the tribe’s right of self-government” within the rule of Begay 

v. Kerr-McGee Corp.   

This is the correct analysis for determining whether Navajo law 

would apply, and it requires affirming the district court’s application of 

Arizona substantive law.  Plaintiffs ignore this analysis.  Their arguments 

for applying Navajo law, addressed below, are meritless.   

B. Tribal jurisdiction is coextensive with tribal law. 

Plaintiffs first err arguing that jurisdiction is a separate issue from the 

application of substantive law.  [OB, p. 37 (citing a non-tribal case).]  In the 

realm of Indian law, “the jurisdictional question has been treated generally 

as one and the same with the question of the applicable law; tribal courts 

apply tribal law, and state courts apply state law.”  Dale Beck Furnish, 

Sorting Out Civil Jurisdiction in Indian Country After Plains Commerce 

Bank: State Courts and the Judicial Sovereignty of the Navajo Nation, 33 

AM. INDIAN L. REV. 385, 396 (2009).  And as the discussion above 

demonstrates, the analysis that demonstrated the lack of tribal jurisdiction 

also demonstrates why the district court correctly applied Arizona 

substantive law and not Navajo law.      
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C. Pre-emption does not apply. 

Plaintiffs next err in arguing that the doctrine of pre-emption 

required application of Navajo law.  [OB, pp. 38-43.]  Whether a federal 

statute preempts state law is a question of federal law.  Local Union 598, 

Plumbers & Pipefitters v. J.A. Jones Constr. Co., 846 F.2d 1213, 1218 (9th Cir. 

1988).  But Plaintiffs have not cited one legal authority that applied a 

federal preemption analysis so as to require the application of tribal law in 

a federal tort case based on diversity.  There are none.  That should end the 

inquiry.   

Defendants nevertheless explain below why pre-emption does not 

apply. 

1. The concept of pre-emption does not even apply. 

The concept of preemption in the field of Indian law does not even 

speak to which substantive law applies in a federal diversity case.  

“Preemption” in this context speaks to whether the state may regulate 

conduct on tribal property (clearly not an issue in this case).  For example, 

in White Mountain Apache Tribe v. Bracker, 448 U.S. 136, 139 (1980), the 

Supreme Court held that a state could not exercise regulatory authority 

(imposing a motor carrier license and use fuel tax) over an Indian logging 
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company doing business exclusively on an Indian reservation because (a) 

the federal government had comprehensively regulated the harvesting and 

sale of tribal timber, (b) the taxes the state sought to impose on the Indian 

logging company would undermine the federal regulatory scheme’s 

policies, and (c) the only reason for imposing the taxes was to raise state 

revenue.  The Court thus held that the federal law “preempted” the state’s 

ability to regulate in that area.  448 U.S. at 142 (noting that preemption is 

one “barrier[] to the assertion of state regulatory authority over tribal 

reservations and members”; the other barrier is the Indians’ “right to make 

their own laws and be ruled by them.”).  Of course, the application of 

Arizona substantive law in a federal court diversity case is required by 

federal law, Eerie R.R. v. Tompkins.  It has nothing to do with a state 

attempting to regulate conduct on tribal property. 

2. The Navajo-Hopi Rehabilitation Act of 1950 does not 
pre-empt Arizona law here. 

 
The Bracker Court noted that the unique origins of tribal sovereignty 

make it unhelpful to apply the “traditional notions of preemption” to 

federal enactments regulating Indian tribes.  Id. at 143.  Yet that is exactly 

what Plaintiffs are trying to do by arguing that the 1950 Act “preempts” the 
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application of Arizona substantive law here.  [OB, pp. 38-41.]  Bracker 

wholly undermines Plaintiffs’ attempt to use preemption in this way.  

In any event, Plaintiffs’ pre-emption argument is substantively 

erroneous.  Federal preemption of state law may be express or implied.  

Shaw v. Delta Air Lines, Inc., 463 U.S. 85, 95 (1983).  Plaintiffs have not 

argued that the Act expressly requires Navajo law to apply to state 

wrongful death claims like this one.  They do not argue, for example, that 

the Act mandates that all Navajo extended family members are entitled to 

recover under state wrongful death laws.  Plaintiffs apparently rely on the 

notion of implied preemption.   

a. There is a presumption against implied pre-
emption. 

To begin with, there is a presumption against implied preemption of 

state law in areas traditionally regulated by the states, California v. ARC 

Am. Corp., 490 U.S. 93, 101 (1989), except where there has been a history of 

significant federal presence.  United States v. Locke, 529 U.S. 89, 108 (2000).  

Not only are wrongful death actions traditionally regulated by the states, 

but they exist only because of a state statute.  Summerfield v. Superior Court In 

& For Maricopa Cty., 144 Ariz. 467, 470, 698 P.2d 712, 715 (1985).  As such, 

there is no federal presence in this area.  The presumption against implied 
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preemption therefore applies, and Plaintiffs “bear the considerable 

burden” of overcoming the presumption that Congress does not intend to 

supplant state law.  Stengel v. Medtronic Inc., 704 F.3d 1224, 1227 (9th Cir. 

2013).  They have not overcome that presumption.     

b. Plaintiffs fail to overcome the presumption, or to 
explain what type of implied pre-emption applies, 
or why. 

Plaintiffs have not even identified the type of implied preemption 

that supposedly applies, let alone explained the basis for such application.  

There are two types of implied preemption – field preemption and conflict 

preemption.  State law is field pre-empted if federal law so thoroughly 

occupies a legislative field as to make reasonable the inference that 

Congress left no room for the States to supplement it.  The basic premise of 

field preemption is that “‘States may not enter, in any respect, an area that 

the Federal Government has reserved for itself[,]’ such as the 

transportation and movement within the United States of unlawfully 

present aliens.”  We Are Am. v. Maricopa Cty. Bd. of Sup’rs, 297 F.R.D. 373, 

391 (D. Ariz. 2013).   

State law is conflict preempted if the state law actually conflicts with 

federal law, Cipollone v. Liggett Grp., Inc., 505 U.S. 504, 516 (1992) – where it 

Case: 20-15908, 12/30/2020, ID: 11948982, DktEntry: 19, Page 45 of 65

https://www.westlaw.com/Document/I8b8bd9735b4711e2a531ef6793d44951/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1227
https://www.westlaw.com/Document/I8b8bd9735b4711e2a531ef6793d44951/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1227
https://www.westlaw.com/Document/I0e8467362acc11e39ac8bab74931929c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_344_391
https://www.westlaw.com/Document/I0e8467362acc11e39ac8bab74931929c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_344_391
https://www.westlaw.com/Document/I3a84f1e49c9d11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_516


 

36 
9025601.1 

is “impossible for a private party to comply with both state and federal 

requirements.”  English v. Gen. Elec. Co., 496 U.S. 72, 79 (1990).  Clear 

evidence of an actual conflict is required.  Geier v. Am. Honda Motor Co., 

Inc., 529 U.S. 861, 884-885 (2000).  Speculative or hypothetical conflict is not 

sufficient.  Cipollone, 505 U.S. at 516. 

Field preemption does not apply here.  The 1950 Act did not even 

purport to address, let alone occupy, the field of civil claims brought by 

Navajos against non-Navajos in federal court.  The Act was passed in 

response to the poor economic and overall living conditions on the Navajo 

and Hopi reservations.  It authorized the Secretary of the Interior to 

implement a program of basic improvements to help the Navajo and Hopi 

tribes develop their resources and employ their members, and to supply 

the means for the tribes’ rehabilitation, like granting money for developing 

infrastructure such as hospitals, schools, roads, and businesses.  See former 

25 U.S.C. § 631.  The Act did not address what law should apply to 

diversity cases by Navajos against non-Navajos in federal court. 

Plaintiffs seem to argue that the Act’s purpose was to “establish 

Congress’s intent to preempt the application of state law on the Navajo 

Reservation.”  [OB, p. 41.]  This case has nothing to do with applying state 
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law on the Navajo Reservation—i.e., attempting to impose a state 

regulation on conduct occurring on tribal land.  Compare Bracker, supra.  To 

the contrary, it is Plaintiffs who are trying to impose Navajo law on non-

tribal members in a tort claim arising out of a traffic accident on non-tribal 

land.  Strate v. A-1 Contractors, 520 U.S. 438 455-56 (1997) (a U.S. highway 

within a reservation is the equivalent of non-Indian fee land and traffic on 

it is subject to state control and state jurisdiction).  

Plaintiffs then argue that the Navajos, “in fulfillment of Congress’s 

purpose in funding the construction of roadways across the Navajo 

Reservation,” enacted a law to regulate commercial touring.  Plaintiffs 

argue that this reflects “a broad joint tribal and federal commitment to 

promoting tribal self-government and encouraging economic development 

which preempts the application of Arizona law.”  [OB, p. 39.]  How 

Plaintiffs get a preemption analysis out of this sentence, or out of the 

Navajos’ enactment of a touring regulation, is unclear.16  What is clear, 

however, is that this case has nothing to do with regulating tourism or with 

                                           
16  New Mexico v. Mescalero Apache Tribe, 462 U.S. 324 (1983), is 

certainly inapposite.  [OB, p. 38.]  That case involved comprehensive tribal 
hunting and fishing regulations—tribal resources on tribal land—which the 
state attempted to regulate.  
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tribal self-government.  It is about a traffic accident between non-members 

and members on a U.S. highway.   

Conflict preemption likewise does not apply.  Again, conflict 

preemption applies where it is impossible for a private party to comply 

with both state and federal requirements.  See, e.g., O’Neal v. SmithKline 

Beecham Corp., 551 F. Supp. 2d 993, 1002 (E.D. Cal. 2008).  Plaintiffs here do 

not identify any federal law, or any portion of the 1950 Act, that would 

render application of Arizona substantive law in this case impossible.  

Plaintiffs’ argument wholly fails to overcome the presumption against 

implied preemption. 

D. Plaintiffs’ other arguments are unavailing. 

Plaintiffs then argue that Arizona substantive law cannot apply 

because Congress rejected versions of the 1950 Act that (a) would have 

required the application of state law on the Navajo reservation, (b) would 

have required Navajos to bring their disputes to state court, and (c) would 

have allowed state regulation of tribal automotive traffic. [OB, pp. 39-41.]  

None of this has anything to do with a traffic accident that occurred on the 

U.S. highway—non-tribal property.  This is not a case where the state is 

attempting to apply state law on the reservation.  Nor is the state trying to 
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regulate tribal traffic or Navajo conduct on tribal property.  The history of 

the 1950 Act is irrelevant.  These versions were rejected because they 

would have undermined Congressional effort to encourage Navajo self-

government.  Complying with the federal mandate to apply Arizona 

substantive law to this diversity case against non-Navajos has nothing to 

do with Navajo self-government.  Plaintiffs having filed their claim in 

district court, federal law requires them to abide by Arizona substantive 

law.   

Finally, Plaintiffs’ citation to Three Affiliated Tribes of the Forth Berthold 

Reservation v. Wold Eng’g Co., 476 U.S. 877 (1986), is misplaced. [OB, pp. 38, 

41-43.]  In that case, there was no tribal forum available to the Indian tribe 

plaintiff.  A North Dakota law would have required the Indian tribe to 

waive its sovereign immunity and consent to the application of state law in 

all cases to which it might be a party, as the price for the tribe to bring its 

civil lawsuit in state court.  476 U.S. at 883.  The Court held the North 

Dakota law invalid, essentially finding it field preempted, because (a) 

Congress’s comprehensive federal scheme governed the assumption of 

state jurisdiction over Indian country and did not provide for disclaimers 

of jurisdiction, (b) North Dakota’s law conflicted with that general scheme, 
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id. at 884, and (c) the North Dakota law attempted to deprive the tribe of its 

federally conferred sovereign immunity rights.  Id. at 890.  That price for 

Indian access to North Dakota’s state courts was unacceptably high.  Id. at 

889, 890.  In addition, North Dakota’s disclaimer of jurisdiction was conflict 

preempted as inconsistent with federal law Pub. L. 280, an Act that 

contemplated that once a state had chosen to extend jurisdiction over a 

claim arising in Indian country, the state could not disclaim that 

jurisdiction.  Id. at 885-86.  Finally, the North Dakota law would have 

required the application of state law to areas of law that were traditionally 

tribal matters, such as determining parentage of children, termination of 

parental rights, guardianships, marriage contracts and spousal and child 

support.  Id. at 889-90.  That result, said the Court, could not be reconciled 

with “Congress’ jealous regard for Indian self-governance.”  Id. at 890, 891. 

The Three Affiliated Tribes case literally has nothing to do with the 

federal mandate that requires applying state substantive law in a federal 

diversity case.  A wrongful death claim against non-Indians is simply not a 

traditionally tribal internal matter.  No concept of preemption would 

require the application of Navajo law here.  
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E. Arizona’s choice of law principles did not require applying 
Navajo law to this case. 

Plaintiffs finally err in arguing that if preemption does not get them 

to Navajo law, then a choice of law analysis does.  [OB, pp. 43-53.] 

1. Engaging in a choice of law analysis is inappropriate 
here. 

Section IV.A, supra, explained why the district court correctly applied 

Arizona substantive law here.  Plaintiffs argue that choice of law rules 

“sometimes lead state and federal courts to apply tribal law to disputes 

arising in Indian country.”  [OB, p. 44.]  This case, however, did not arise 

on tribal land.  And Plaintiffs fail to cite a single case that applied either 

state choice of law analysis, or tribal law, to a tort case between tribal 

members and non-tribal members arising from an accident on a U.S. 

highway.   

Furthermore, the authorities Plaintiffs do cite are wholly 

distinguishable.  Bobbit v. Milberg LLP, 801 F.3d 1066, 1070 (9th Cir. 2015) 

[OB, p. 43, 44], is a securities fraud case.  It did not involve tribal law at all, 

let alone discuss whether the “state or the tribe has the most significant 

relationship to the occurrence and the parties.”  [Id., p. 44.]   

  Jones v. Meehan, 175 U.S. 1, 29 (1899) [OB, p. 44], held that “the right 
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of inheritance in [the tribal chief’s] land, at the time of his death, was 

controlled by the laws, usages, and customs of the tribe, . . . .”  Issues of 

tribal property inheritance might be internal tribal matters that should be 

governed by tribal law, see Strate v. A-1 Contractors, 520 U.S. at 459,17 but 

this tort case against non-tribal members does not involve anything like 

that. 

Iowa Mut. Ins. Co. v. LaPlante, 480 U.S. 9 (1987) [OB, p. 49], is similarly 

inapposite.  There, the Court held that a federal district court may not 

exercise diversity jurisdiction until an appropriate Indian tribal court 

system has first had an opportunity to determine its own jurisdiction.  480 

U.S. at 16.  We are far beyond that stage, as Defendants not only exhausted 

their tribal remedies, but also obtained a ruling from this Court confirming 

                                           
17  “‘Indian tribes retain their inherent power [to punish tribal 

offenders,] to determine tribal membership, to regulate domestic relations 
among members, and to prescribe rules of inheritance for members . . . But 
[a tribe’s inherent power does not reach] beyond what is necessary to 
protect tribal self-government or to control internal relations,’” citing 
Montana v. U.S., 450 U.S. 544, 564 (1981).  See also Three Affiliated Tribes of the 
Fort Berthold Reservation v. Wold Eng'g (“Wold II”), 476 U.S. 877, 889 (1986) 
(recognizing that the determination of parentage of children, termination of 
parental rights, commitments by county courts, guardianship, marriage 
contracts, and obligations for the support of spouse, children, or other 
dependents are areas of “traditional tribal control”). 
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the lack of tribal jurisdiction over this case.  LaPlante did not address what 

law might apply, because the case was dismissed for failure to exhaust. 

Finally, Plaintiffs cite the Gardina article [OB, p. 43, n.14], which 

opines on the law that should apply where the court is exercising 

concurrent adjudicative jurisdiction (“if a tribe has legislative jurisdiction 

over the dispute, tribal law must ordinarily be applied.”).18  This is not a 

concurrent jurisdiction case and the tribe does not have legislative 

jurisdiction over travelers on the U.S. highway.  Strate v. A-1 Contractors, 

520 U.S. 438, 456 (1997). 

In short, Plaintiffs have not cited one legal authority that has applied 

a choice of law analysis to a tort case like this one to determine whether to 

apply Navajo law when tribal jurisdiction was lacking.  In the unique arena 

of Indian law, if sovereign tribal interests were so significant, then tribal 

                                           
18  Of course, it might make sense to apply tribal law if the case is so 

connected to sovereign tribal interests as to warrant concurrent tribal 
jurisdiction.  See, e.g., Tempest Recovery Servs., Inc. v. Belone, 74 P.3d 67, 68 
(N.M. 2003) (“the allotted land from which Belone’s vehicle was 
repossessed is Indian Country which would confer concurrent jurisdiction 
in the Navajo Nation to Belone’s wrongful repossession counterclaim”; 
court thus remanded to trial court to determine whether Navajo law 
applied to counterclaim). 
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jurisdiction would have existed.  That is not this case.19  The Court need go 

no further to reject Plaintiffs’ choice of law analysis. 

2. Even under an Arizona choice of law analysis, Arizona 
law applies. 

Even if the Court were to engage in a choice of law analysis, which it 

should not do, the result would still warrant upholding the district court’s 

application of Arizona substantive law.  A federal court sitting in diversity 

applies the state’s conflict of law provisions.  Nelson v. Int'l Paint Co., 716 

F.2d 640, 643 (9th Cir. 1983).  For choice of law questions, Arizona courts 

apply the RESTATEMENT (SECOND) OF CONFLICT OF LAWS.  Bates v. Superior 

                                           
19  Plaintiffs erroneously cite Tohono O’odham Nation v. Schwartz, 837 

F. Supp. 1024 (D. Ariz. 1993), to suggest that the Court should conduct a 
choice of law analysis.  [OB, p. 45.]  The case is inapposite.  There, a non-
member contractor had sued a tribal housing authority in state court for 
breach of a contract dealing with the construction of homes on the 
reservation, to be occupied by tribal members and paid for by the housing 
authority.  The tribal housing authority argued the state court had no 
jurisdiction and sued in federal district court to enjoin the state action.  In 
analyzing the jurisdictional issue, the federal court analyzed the location of 
the parties’ conduct, not to determine whether to apply tribal law in federal 
court, but rather to determine whether the tribal court had plausible 
jurisdiction for exhaustion purposes.  Id. at 1032.  The court concluded that 
the tribal court did have plausible jurisdiction, because “the subject of the 
contract is within the confines of the Reservation and the substance of the 
contract was performed within the confines of the Reservation.” The 
contractor was therefore required to exhaust its tribal remedies before 
suing in state court.  Id. at 1033.  Schwartz has nothing to do with applying 
Navajo law in a tort-based federal court diversity action arising on fee land. 
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Court, 156 Ariz. 46, 749 P.2d 1367, 1369–70 (1988).  RESTATEMENT § 145(1) 

instructs courts to look to the local law of the state that has “the most 

significant relationship to the occurrence and the parties” when applying 

the principles in Section 6.  The contacts to consider include: (1) the place 

where the injury occurred; (2) the place where the conduct causing the 

injury occurred; (3) the domicile, residence, nationality, place of 

incorporation and place of business of the parties; and (4) the place where 

the relationship, if any, between the parties is centered.  Bates, 749 P.2d at 

1370 (quoting RESTATEMENT § 145(2)).  The inquiry is qualitative, not 

quantitative; the court would evaluate the contacts according to their 

relative importance with respect to the particular issue.  Importantly, “[a] 

forum state need not subordinate its own statutory policy to a conflicting 

public act of another state.”  Nevada v. Hall, 440 U.S. 410, 421–424 (1979) (a 

court may be guided by the forum state’s public policy in determining the 

law applicable to a controversy). 

a. Where the injury occurred. 

The injury occurred on a U.S. highway, subject to Arizona state 

control, within the exterior boundaries of the Navajo reservation.  Plaintiffs 

err in arguing that this factor favors Navajo law.  [OB, p. 45.]  While the 
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U.S. highway does cross the Navajo reservation, travelers on the highway 

are not thereby subjected to Navajo law.  State law applies to those 

travelers.  Strate, 520 U.S. 438, 442 (1997): 

tribal courts may not entertain claims against 
nonmembers arising out of accidents on state 
highways, absent a statute or treaty authorizing the 
tribe to govern the conduct of nonmembers on the 
highway in question. We express no view on the 
governing law or proper forum when an accident 
occurs on a tribal road within a reservation. 

(emphasis added).  Strate thus implied that not only was tribal jurisdiction 

lacking over the U.S. highway accident, but also that tribal law would not 

apply.  This factor favors applying Arizona law. 

b. Where the conduct allegedly causing the injury 
occurred. 

Same as above.  This factor favors applying Arizona law. 

c. The parties’ domiciles. 

Plaintiffs are Navajos.  Defendants are not Arizona residents or 

Navajo tribal members.  But this factor is hardly dispositive, as Plaintiffs 

argue.  [OB, p. 46.]  Indeed if it were, then all of the cases finding no tribal 

jurisdiction over U.S. highway accidents within reservation boundaries 

would have come out the other way, as the Strate jurisdictional test is co-
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extensive with the Begay v. Kerr-McGee Corp. substantive law test.20  The 

lone case Plaintiffs cite according “great weight” to the parties’ domiciles 

did not involve tribal vs. non-tribal members or the federal concerns 

unique to such cases.  [OB, p. 46, citing Garcia v. Gen. Motors Corp., 195 Ariz. 

510, 990 P.2d 1069 (Ct. App. 1999).]   

d. The place where the parties’ relationship is 
centered. 

                                           
20  See, e.g., Strate; Burlington Northern R.R. Co. v. Red Wolf, 196 F.3d 

1059, 1062 (9th Cir. 1999) (rejecting tribal court jurisdiction over tribal 
members’ action against non-Indian railroad for injuries sustained in train-
vehicle collision on railroad’s right-of-way on reservation); Wilson v. 
Marchington, 127 F.3d 805, 814–15 (9th Cir.1997) (rejecting tribal court 
jurisdiction over tribal member's action against non-Indian arising from 
vehicle collision on U.S. highway on reservation and rejecting plaintiff's 
status as tribal member as a distinguishing factor); Nord v. Kelly, 520 F.3d 
848, 856 (8th Cir. 2008) (“the lack of tribal jurisdiction over a tort claim 
arising from an ordinary automobile accident on a state highway running 
through Indian land does not threaten or have any direct effect on ‘the 
political integrity, economic security, or the health or welfare of the 
tribe.’”); C'Hair v. Dist. Court of Ninth Judicial Dist., 357 P.3d 723, 738 (Wyo. 
2015) (the adjudication is directed at a dispute between a non-Indian and 
two tribal members over an accident occurring on a state highway over 
which the Northern Arapaho Tribe has limited regulatory authority. This is 
not an exercise of jurisdiction over internal tribal or reservation affairs, and 
Defendants have not identified how the district court's exercise of 
jurisdiction over this action will infringe on the Northern Arapaho Tribe’s 
right to make its own laws and be ruled by them on the reservation); 
Austin’s Express, Inc. v. Arneson, 996 F.Supp. 1269, 1272 (D.Mont.1998) 
(rejecting tribal court jurisdiction over tribal member’s action against non-
Indians for injuries sustained in vehicle accident on federal highway on 
reservation). 
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Plaintiffs again err in arguing that this factor favors application of 

Navajo law.  [OB, pp. 46-47.]  In truth, this is a non-factor in accident cases, 

for the parties to an accident have no prior relationship.  But to the extent 

the parties collided on the U.S. highway, that is where their relationship 

would be centered.  Again, the fact that the U.S. highway happened to 

cross the Navajo reservation at that point is not significant, for the Navajos 

have no regulatory or adjudicatory jurisdiction over the highway or its 

travelers.  See discussion, supra.  As this Court recognized in affirming the 

lack of tribal jurisdiction, this case has nothing to do with the tribe’s 

interest in “self-government and controlling internal relations.”  [OB, p. 47.]  

Nor does this accident have anything to do with the tribe’s interest in 

regulating tourism on tribal land or the tribe’s right to exclude from tribal 

land.  [Id., p. 48.]21   

e. The RESTATEMENT § 6 factors favor Arizona law as 
well. 

Arizona law would still be the choice after further evaluating the case 

in light of the RESTATEMENT § 6’s general factors.  Those factors are: (a) the 
                                           

21  Indeed, Plaintiffs previously conceded that the tribe has no right to 
exclude non-members from the U.S. highway.  EXC Inc. v. Jensen, 588 F. 
App'x 720, 721 (9th Cir. 2014) (“Appellants conceded at oral argument that 
the Navajo Nation has not retained the right to exclude nonmembers on 
U.S. Highway 160.”).   
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needs of the interstate and international systems; (b) the relevant policies of 

the forum; (c) the relevant policies of other interested states and the relative 

interests of those states in the determination of the particular issue; (d) the 

protection of justified expectations; (e) the basic policies underlying the 

particular field of law; (f) certainty, predictability and uniformity of result; 

and (g) ease in determining and applying the law. 

The needs of the interstate and international systems, the basic 

policies underlying the particular field of law, the certainty, predictability 

and uniformity of result, and the ease in determining and applying the law, 

all favor the application of Arizona law.  As is detailed ad nauseam above, 

this case is not a run-of-the-mill choice of law question between two states.  

The federalism concerns unique to Indian jurisdictional issues are 

paramount here, because those issues (which have already been decided 

against tribal jurisdiction) are virtually synonymous with any choice of law 

issue.  See Strate and Begay v. Kerr-McGee Corp.  The federal courts have 

already said this case does not interfere with federal interests or infringe 

upon the tribe’s right of self-government, thus under Begay v. Kerr-McGee 

Corp., Arizona law applies.  Because of these federal precepts, the needs of 

the interstate and international systems, the policies underlying the 
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particular field of law, the certainty, predictability and uniformity of result, 

and the ease of determining the law to be applied, all favor application of 

Arizona law.22 

Weighed against the foregoing, the remaining factors do not change 

the result.  There are no justified expectations in a negligence case, so that 

factor does not apply.  Garcia v. Gen. Motors Corp., 195 Ariz. 510, 518, 990 

P.2d 1069, 1077 (Ct. App. 1999).  Plaintiffs note the policy of the Navajo 

Nation to fully compensate plaintiffs to make them whole.  [OB, pp. 49-50.]  

#42, p. 14.]  But Arizona has the same policy.  Bryant v. Silverman, 146 Ariz. 

41, 46, 703 P.2d 1190, 1195 (1985).  Plaintiffs do not explain why Navajo law 

should apply simply because more people might be able to recover under 

Navajo law than Arizona law [OB, pp. 50-51 (asserting that Navajo law 

allows all persons “being of” or “born for” the deceased’s clan to be 

beneficiaries) and pp. 51-52 (asserting that Navajo law allows recovery for 

the death of a non-viable fetus).]  A court does not decide choice-of-law 

issues simply because one state enables a plaintiff to recover more money. 
                                           

22   Tracy v. Superior Court, 168 Ariz. 23, 810 P.2d 1030 (1991) [OB, p. 
48], is inapposite.  It involved the question of comity between Arizona and 
the Navajo Nation because the plaintiff was questioning whether the state 
court could issue an order compelling his attendance as a witness in a 
criminal trial before the Navajo court.  
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Krause v. Novartis Pharm. Corps., 926 F. Supp. 2d 1306, 1310 (N.D. Fla. 2013). 

Finally, applying Arizona law was clearly preferable, as it was not 

only legally correct, but it avoided Plaintiffs’ suggestion—even now--that 

various unclear issues of law would need to be certified to the Navajo 

Nation Supreme Court.  [OB, pp. 52-53.]  After years of litigating the 

jurisdictional issue, the jury finally adjudicated this case in 2019, over 15 

years after the accident occurred.  There is certainly no need to certify 

anything to the Navajo Supreme Court.   
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CONCLUSION 

For the foregoing reasons, Defendants EXC, Inc., d/b/a Express 

Charters and D.I.A. Express, Inc., Conlon Garage, Inc., Go Ahead 

Vacations, Inc. and Conlon respectfully request the Court to affirm the jury 

verdict in their favor. 

RESPECTFULLY SUBMITTED this 30th day of December, 2020 

 JONES, SKELTON & HOCHULI P.L.C. 

By: /s./ Eileen Dennis GilBride   
Eileen Dennis GilBride 
John T. Masterson 
Elizabeth A. Gilbert 
Brandi C. Blair 
40 N Central Avenue, Suite 2700 
Phoenix, Arizona 85004 
Attorneys for Defendants/Appellees  

 
  

Case: 20-15908, 12/30/2020, ID: 11948982, DktEntry: 19, Page 62 of 65



 

53 
9025601.1 

CERTIFICATE OF COMPLIANCE FOR BRIEFS 

9th Cir. Case Number 20-15908 
 

I am the attorney or self-represented party.  

This brief contains 10,591 words, excluding the items exempted by 
Fed. R. App. P. 32(f). The brief’s type size and typeface comply with Fed. R. 
App. P. 32(a)(5) and (6). 

 
I certify that this brief (select only one): 

[X ] complies with the word limit of Cir. R. 32-1.  

[  ] is a cross-appeal brief and complies with the word limit of Cir. R. 28.1-1. 

[  ] is an amicus brief and complies with the word limit of Fed. R. App. P. 
29(a)(5), Cir. R. 29-2(c)(2), or Cir. R. 29-2(c)(3). 

[  ] is for a death penalty case and complies with the word limit of Cir. R. 
32-4. 

[  ] complies with the longer length limit permitted by Cir. R. 32-2(b) 
because (select only one):  

[  ] it is a joint brief submitted by separately represented parties;  
[  ] a party or parties are filing a single brief in response to multiple 
briefs; or 
[  ] a party or parties are filing a single brief in response to a longer 
joint brief. 

[  ] complies with the length limit designated by court order dated 
_____________. 

[  ] is accompanied by a motion to file a longer brief pursuant to Cir. R. 32-
2(a). 

 
Signature /s/ Eileen Dennis GilBride   Date  December 30, 2020  

Case: 20-15908, 12/30/2020, ID: 11948982, DktEntry: 19, Page 63 of 65

https://www.westlaw.com/Document/NDDB282A0B97711D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NDDB282A0B97711D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NDDB282A0B97711D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/ND9110E10B97711D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/ND9110E10B97711D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0


 

54 
9025601.1 

CERTIFICATE OF SERVICE FOR ELECTRONIC FILING 

9th Cir. Case Number 20-15908 
 

I hereby certify that I electronically filed the foregoing/attached 
document(s) on this date with the Clerk of the Court for the United States 
Court of Appeals for the Ninth Circuit using the Appellate Electronic Filing 
system. 
 
Service on Case Participants Who Are Registered for Electronic Filing: 
[  ] I certify that I served the foregoing/attached document(s) via email to 
all registered case participants on this date because it is a sealed filing or is 
submitted as an original petition or other original proceeding and therefore 
cannot be served via the Appellate Electronic Filing system.  
 
Service on Case Participants Who Are NOT Registered for Electronic 
Filing:   
[  ] I certify that I served the foregoing/attached document(s) on this date 
by hand delivery, mail, third party commercial carrier for delivery within 3 
calendar days, or, having obtained prior consent, by email to the following 
unregistered case participants (list each name and mailing/email address):  
 

 
 
Description of Document(s) (required for all documents): 
 

 
 
Signature /s/ Eileen Dennis GilBride  Date  December 30, 2020 
  

 

 
DEFENDANTS’ ANSWERING BRIEF 

 
 

Case: 20-15908, 12/30/2020, ID: 11948982, DktEntry: 19, Page 64 of 65



 

55 
9025601.1 

 
STATEMENT OF RELATED CASES PURSUANT  

TO CIRCUIT RULE 28-2.6 

9th Cir. Case Number 20-15908 
 

 
The undersigned attorney or self-represented party states the following: 
 
[ X] I am unaware of any related cases currently pending in this court. 
 
[  ]  I am unaware of any related cases currently pending in this court other 

than the case(s) identified in the initial brief(s) filed by the other party 
or parties. 

 
[  ] I am aware of one or more related cases currently pending in this court. 

The case number and name of each related case and its relationship to 
this case are: 

 
 
 
 
Signature /s/ Eileen Dennis GilBride  Date    December 30, 2020 

 

 

 

 
 
 
 
9002947.1  

Case: 20-15908, 12/30/2020, ID: 11948982, DktEntry: 19, Page 65 of 65


	JURISDICTIONAL STATEMENT
	STATEMENT OF THE ISSUES
	STATEMENT OF THE CASE
	A. The accident: introduction.
	B. Procedural background.
	C. The pre-trial ruling on the police report.
	D. The trial.
	1. Substantial evidence supported the jury’s defense verdict.
	2. Defendants impeached Plaintiffs’ experts.
	a. Robert Turner.
	b. Gabriel Alexander.

	3. The jury renders a defense verdict.


	SUMMARY OF THE ARGUMENT
	LEGAL ARGUMENT
	I. the trial court was well within its discretion in allowing defendants to impeach plaintiffs’ experts with the police reports they had reviewed.
	A. Standard of review.
	B. The court was well within its discretion in allowing Defendants to impeach Plaintiffs’ experts with the reports they had reviewed.
	C. Plaintiffs’ arguments lack merit.

	II. the court lacks jurisdiction to address plaintiffs’ summary judgment argument
	III. the record supports the denial of plaintiffs’ rule 50(b) motion
	IV. the district court correctly refused to apply navajo law
	A. The court correctly applied Arizona substantive law in this diversity case.
	B. Tribal jurisdiction is coextensive with tribal law.
	C. Pre-emption does not apply.
	1. The concept of pre-emption does not even apply.
	2. The Navajo-Hopi Rehabilitation Act of 1950 does not pre-empt Arizona law here.
	a. There is a presumption against implied pre-emption.
	b. Plaintiffs fail to overcome the presumption, or to explain what type of implied pre-emption applies, or why.


	D. Plaintiffs’ other arguments are unavailing.
	E. Arizona’s choice of law principles did not require applying Navajo law to this case.
	1. Engaging in a choice of law analysis is inappropriate here.
	2. Even under an Arizona choice of law analysis, Arizona law applies.
	a. Where the injury occurred.
	b. Where the conduct allegedly causing the injury occurred.
	c. The parties’ domiciles.
	d. The place where the parties’ relationship is centered.
	e. The Restatement § 6 factors favor Arizona law as well.




	CONCLUSION
	Certificate of Compliance for Briefs
	Certificate of Service for Electronic Filing
	Statement of Related Cases Pursuant  to Circuit Rule 28-2.6

