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EBCI pervasively mischaracterizes both sides’ arguments.  Most prominently, EBCI 

clings to the fiction that it follows the Settlement Act’s plain text while defendants’ position is 

atextual.  That is false.  To repeat what the Catawba explained:  EBCI does not urge the plain-

text reading of the Act.  See Catawba SJ Mot. (“Mot.”) 7-8.  Indeed, after claiming otherwise for 

dozens of pages, EBCI finally admits this, agreeing that its reading relies on an “inference,” Opp. 

25.  That inference, however—that Congress took the extreme step of barring the Catawba from 

ever acquiring any land outside South Carolina—has no textual basis.  EBCI’s admission thus 

shows that EBCI simply wants to read an unclear law differently than Interior did.  But Chevron 

deference and the Indian canon each mean that EBCI cannot prevail merely by offering an 

alternative reading (which in any event is inferior).  Nor can EBCI show that defendants’ reading 

is unreasonable just by repeating ad nauseum that defendants “rewrite” the Act.  Defendants’ 

reading rests on the traditional tools of statutory construction:  text, structure, purpose, applicable 

canons, and case law—which make clear that the Act’s South Carolina-specific land-acquisition 

and gaming provisions apply only in that state.  For these reasons, and others set forth herein and 

in the Catawba’s motion, EBCI’s Settlement Act, IGRA, and IRA arguments should be rejected. 

ARGUMENT 

I. THE CATAWBA CAN ACQUIRE LAND OUTSIDE SOUTH CAROLINA (EBCI COUNT I) 

A. Section 9(a) 

1. Section 9(a) of the Settlement Act authorized Interior’s land-into-trust acquisition 

here, providing that the Catawba “shall” be subject to the Indian Reorganization Act—including 

the IRA’s section-5 land-acquisition authority—except as inconsistent with the Settlement Act, 

107 Stat. 1118, 1125 (1993).  EBCI’s sole claim of inconsistency (Opp. 22-23) is based on the 

Settlement Act’s South Carolina-specific procedures for acquiring land (sections 12, 13, and 15).  

But no inconsistency exists if those procedures are read to apply only in South Carolina.  Then, 
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sections 12, 13, and 15 govern in that state, while IRA section 5 governs trust-land acquisitions 

elsewhere.  And there is every reason to read the Act that way:  The South Carolina procedures 

cannot constitutionally be applied outside the state, Mot. 5-7, and Congress’s purpose in enacting 

the Act was to settle litigation over the Catawba’s claims to land in South Carolina, Mot. 9-11. 

As noted, EBCI argues (e.g., Opp. 1, 22-23) that this reading is atextual while its reading 

is not.  That is wrong.  Together with the settlement agreement, the Act provides that non-

reservation land is subject to South Carolina law.  107 Stat. at 1136; AR571.  Hence, the strictly 

textual reading would (1) permit non-reservation acquisitions outside South Carolina (because 

the Act does not bar them) and (2) make South Carolina law govern there.  EBCI never espouses 

that (unconstitutional) reading.  It instead urges that the Act bars the Catawba from acquiring 

land outside South Carolina.  But again, such a ban—the crux of EBCI’s position—is nowhere in 

the statute.  EBCI concedes this, stating (Opp. 25) that the ban is just its “inference” about what 

Congress must have “intended.”  As explained, however, that concession is fatal given Chevron 

and the Indian canon.  Put simply, EBCI’s portrayal of itself as sole defender of the Settlement 

Act’s text is a ruse to obscure the fact that Congress did not enact the ban on which EBCI’s 

arguments depend.  The same is true of EBCI’s depiction of defendants as relying mainly on the 

absurdity canon (e.g., Opp. 4, 6, 22, 23).  That too is an attempt to conceal the fact that EBCI 

itself does not urge the literal reading of the Act—because that reading would in fact be absurd.1 

EBCI argues (Opp. 27) that its atextual inference is warranted because the Act (together 

with the settlement agreement) makes “all non-Reservation lands” subject to South Carolina law, 

107 Stat. at 1136.  In reality, that language shows only why EBCI’s inference is needed (because 

 
1 These points also show that EBCI’s assertion at the outset that “Congress expressly provided 
that ‘all non-Reservation lands’ the Catawba might acquire must be in South Carolina,” Opp. 2, 
is untrue.  But EBCI waits 23 pages to correct its false claim (with its “inference” admission). 
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the plain-text reading is that “all” lands the Catawba acquire, anywhere, are governed by South 

Carolina law).  The language does not show that EBCI’s inference is any better than Interior’s, 

let alone that Interior’s is unreasonable, as Chevron requires.  And as the Catawba explained, 

Interior’s inference is reasonable because it is consistent with Supreme Court precedent holding 

that words like “all” (and “any”) are not limitless or read in a vacuum.  See Mot. 7 (citing cases).  

Indeed, Small v. United States, 544 U.S. 385 (2005), shows this reasonableness:  Just as Small 

read a law to apply only to U.S. courts (despite the broad phrase “any court”) because Congress 

“generally legislates with domestic concerns in mind,” id. at 388, the Act’s land provisions can 

(and should) be read to apply only in South Carolina because Congress was focused on concerns 

exclusive to that state, see Mot. 9.  EBCI’s only response is to recite Small’s holding (Opp. 27-

28), which does nothing to answer this argument.  Interior’s inference is also reasonable (and 

thus valid under Chevron) because it does not attribute to Congress an inexplicable intent to bar 

the Catawba from acquiring land outside South Carolina.  EBCI tries to minimize this extreme 

result of its reading by mischaracterizing that result as “simply restricting the Catawba to gaming 

in South Carolina.”  Opp. 1.  That is wrong.  EBCI’s reading bars land acquisitions outside the 

state, including in part of the Catawba’s service area.  EBCI cites no precedent for such a ban, 

nor any reason why the parties to the settlement agreement would have wanted it.  See Mot. 6-7. 

EBCI next asserts (Opp. 27) that under the Catawba’s reading of the Settlement Act, 

sections 9(a) and 4(b) must be limited to South Carolina because they do not expressly apply 

“anywhere in the United States.”  But the Catawba never argued that every provision of the Act 

lacking that phrase applies only in South Carolina.  Nor did the Catawba contend (or Interior’s 

decision letter conclude) that the entire Act is limited to that state.  Contra Opp. 4-5.  The 

Catawba argued (Mot. 8-9) that if a provision’s text or structure (or other indicia) suggests a 
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South Carolina-only scope (as with sections 12, 13, and 15), it should be given that scope absent 

contrary indicia—of which there are none as to those sections.  Indeed, the supporting indicium 

is that those sections’ procedures cannot legally be applied outside South Carolina, Mot. 6-8. 

2. EBCI’s other section 9(a) arguments also lack merit.  EBCI re-cites the legislative 

history cited in its motion, but now relies on it to newly speculate that Congress confined the 

Catawba to South Carolina because that state had “the greatest litigation risk.”  Opp. 23.  As an 

initial matter, this argument is insulting, suggesting Congress would recognize the Catawba’s 

rights only where the Nation had legal leverage, rather than where it had valid claims that land 

was part of its aboriginal territory and wrongfully taken.  In any event, as the Catawba explained 

(Mot. 11-12), legislative history is of limited value.  And the snippets EBCI cites do not support 

its speculation; none remotely suggests that anyone believed at the time that the Catawba would 

be restricted to South Carolina—let alone because of nebulous concerns about “litigation risk.” 

EBCI also repeats its claim (Opp. 26) that Interior changed positions between the 2018 

denial of the Catawba’s first application and the 2020 grant of its second one, thereby supposedly 

“read[ing the Act’s] conditions out of any land acquisition in North Carolina.”  EBCI even says 

that the Catawba do not “attempt to answer this argument.”  Id.  It needs to read more closely.  

See Mot. 12-13.  To reiterate:  Interior reasoned in 2018 that “the mandatory trust provisions” of 

the Act are limited to “land acquired in South Carolina.”  AR430; accord AR433.  That is in no 

way inconsistent with Interior’s view here (forecast in the very document EBCI relies on, see 

AR434) that other provisions of the Act authorize a discretionary North Carolina acquisition. 

EBCI likewise renews its arguments (Opp. 25-26) about Connecticut ex rel. Blumenthal 

v. U.S. Department of Interior, 228 F.3d 82 (2d Cir. 2000).  The Catawba already addressed most 

of those.  Mot. 11.  And EBCI’s few new points (primarily another recital of its false “rewriting” 
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mantra) do not change the fact that the “parochial” purposes, 228 F.3d at 90, of the laws here and 

in Blumenthal are equally clear.  EBCI also asserts (Opp. 29) that the Settlement Act differs from 

the law in Blumenthal because the former is “intended to settle once-and-for-all the extent of the 

[Catawba’s] sovereignty.”  But it offers no support for that assertion; the claim is pure ipse dixit.2 

As to the Maine law Blumenthal cited, EBCI concedes (Opp. 29) that Congress is “some-

times” explicit in limiting trust acquisitions to an enumerated area.  But, EBCI asserts, the Settle-

ment Act is “plenty clear” because a law about Virginia tribes uses some words that are also in 

the Settlement Act.  Id.  That argument fails both because those words are quite common and 

because EBCI cites no authority that the Virginia law is limited in the way EBCI says the Act is. 

Lastly, EBCI cites (Opp. 23-24) two land-claim settlement acts that restrict Interior’s 

trust authority to an enumerated geographic area.  Those laws only undercut EBCI’s position, 

showing that Congress “knows how to impose such a [limitation] when it wishes to do so,” 

Whitfield v. United States, 543 U.S. 209, 216 (2005).  It did not do so in the Settlement Act.3 

B. Section 4(b) 

Section 4(b) of the Settlement Act separately supports the land-into-trust decision.  Mot. 

14-16.  In response, EBCI first argues (Opp. 30) that Interior did not rely on section 4(b), even 

claiming Interior explicitly “declined to rely on” it.  In reality, the decision letter’s first sentence 

under the heading “The Settlement Act Expressly Extends the IRA to the Nation” reads: “Section 

 
2 EBCI also offers a lengthy footnote on the settlement agreement—which EBCI repeatedly mis-
described to this Court, see Mot. 13-14.  But as the footnote’s last sentence makes clear, EBCI’s 
argument is circular, depending entirely on assuming the conclusion that EBCI seeks to prove:  
that there is a “clear inconsistency between the 1993 Act and IRA Section 5,” Opp. 28 n.8. 

3 In the same string citation, EBCI points to three laws—the Virginia, Little River, and Auburn 
statutes—that authorize land acquisitions in certain areas but do not expressly restrict them to 
those areas.  Opp. 23-24.  EBCI points to no authority construing these laws to limit Interior’s 
authority in the way EBCI suggests.  In any event, any such authority would be irrelevant here 
given the significant textual differences between each of those laws and the Settlement Act. 
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4(b) of the Settlement Act generally addresses the Nation’s eligibility for federal benefits …, 

providing that the Nation ‘shall be eligible for all benefits … furnished to federally recognized 

Indian tribes[.]’”  AR3876.  EBCI offers no reason why Interior would have cited section 4(b) 

unless it had concluded that those “benefits” include having land taken into trust.  In other words, 

Interior’s reasoning may readily be discerned.  See Ark Initiative v. Tidwell, 816 F.3d 119, 127 

(D.C. Cir. 2016).  EBCI disputes this by noting that Interior also explained that section 9(a) 

“specifically” allows the Catawba to avail itself of this benefit via the IRA (for lands outside 

South Carolina), AR3876-3877.  But that is likely because the Catawba’s application asked that 

the land be taken into trust under IRA section 5.  Given that, it is unsurprising that Interior’s 

analysis focused on this more “specific[]” provision.  AR3876.  That focus does not alter the 

agency’s recognition that section 4(b) confers the same benefit in more “general[]” terms.  Id. 

In any event, the doctrine EBCI invokes (Chenery) does not apply to “strictly … legal” 

questions.  Canonsburg Gen. Hosp. v. Burwell, 807 F.3d 295, 305 (D.C. Cir. 2015), cited in Mot. 

15.  EBCI disagrees (Opp. 30-31), but it ignores Sierra Club v. FERC, 827 F.3d 36 (D.C. Cir. 

2016), cited in Mot. 15, which upheld an agency decision based on the court’s own “interpre-

tation of NEPA” because doing so did not “trench[] upon a ‘determination specially entrusted to 

[the agency’s] expertise,’” id. at 49.  So too here:  Interior’s land-into-trust decision reflects an 

exercise of discretion, but whether section 4(b) permitted it to make that decision is a “strictly … 

legal” issue, Canonsburg, 807 F.3d at 305, which this Court could reach even if Interior had not. 

On the merits, EBCI contends (Opp. 31-32) that IRA land-into-trust acquisitions cannot 

be a section 4(b) benefit because that would “nullify” section 9(a)’s treatment of the IRA.  Even 

if that were right, it would not matter, as “‘[i]t is appropriate to tolerate a degree of surplusage,’” 

Lockhart v. United States, 136 S. Ct. 958, 966 (2016).  But EBCI is wrong.  Section 4(b) simply 
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creates an exception to section 9(a)’s general rule that the IRA does not apply to the Catawba 

where doing so would be inconsistent with another provision of the Settlement Act.  That does 

not “nullify” section 9(a), which still applies in full to all IRA provisions that do not involve the 

furnishing of benefits to tribes.  And this overlap between sections 4(b) and 9(a) is entirely 

sensible, because there are laws other than the IRA that provide benefits to tribes, and Congress 

wanted to ensure that the Catawba would be eligible for those benefits as well as the IRA’s. 

EBCI next argues (Opp. 32-33) that the Catawba’s section 4(b) argument would “blow 

up” the Settlement Act because section 4(b) applies “notwithstanding any other provision of 

law,” 107 Stat. at 1121.  Hence, EBCI argues, if having land taken into trust under the IRA is one 

benefit to tribes, then section 4(b) would override the Act’s unique process for the acquisition of 

trust land in South Carolina.  But again, EBCI mischaracterizes the Catawba’s argument, which 

is that the relevant benefit is having land taken into trust, not having land taken into trust under 

the IRA.  Once that mischaracterization is corrected, EBCI’s “blow up” argument collapses, 

because the Settlement Act allows the Catawba to have land taken into trust anywhere, either via 

the Settlement Act’s South Carolina-specific mechanisms or (for land elsewhere) under the IRA. 

EBCI also claims that “benefits” in section 4(b) means only health and welfare benefits.  

Opp. 31.  But that is not what section 4(b) says; it makes the Catawba eligible for “all” benefits 

given to federally recognized tribes.  107 Stat. at 1121.  And the Indian Gaming Regulatory Act 

refutes EBCI’s claim (Opp. 31) that “Congress did not understand [trust-land acquisitions] to be 

a ‘benefit’” given to tribes; IGRA states that lands are held in trust “for the benefit” of tribes, 25 

U.S.C. §2703(4)(B).  Nor can EBCI prevail by inventing a non-existent reverse-ejusdem-generis 

principle or citing legislative history that just parrots the Settlement Act’s text (Opp. 31, 33).  

Finally, EBCI says (Opp. 32) that trust-land acquisitions cannot be a benefit because section 4(b) 
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is framed as “a discretionary grant of power.”  But EBCI cites no relevant authority for that 

claim, or even explains why something framed as a grant of power cannot constitute a benefit. 

II. THE CATAWBA CAN GAME UNDER IGRA AT THE KINGS MOUNTAIN SITE 

A. The Catawba May Game Outside South Carolina (EBCI Count II) 

EBCI’s IGRA arguments, like its IRA arguments, fail because the relevant Settlement 

Act provisions apply only in South Carolina.  Mot. 16-18.  Specifically, Interior has explained 

that the “best read[ing]” of section 14, which governs the Catawba’s gaming, is that it “replac[es] 

the IGRA framework with the framework” in the settlement agreement for “lands acquired 

pursuant to” that agreement (i.e., lands in South Carolina) “and those lands only.”  AR434 n.18 

(emphasis added).  That conclusion follows from the Act’s key purpose:  to settle litigation over 

the Catawba’s land claims in South Carolina.  And because—as EBCI agrees (Opp. 8)—section 

14(b) is limited to South Carolina, section 14(a) must be as well, under the canon that adjacent 

statutory subsections on similar topics are presumed to have the same scope.  See Mot. 17.  EBCI 

ignores all but one of the cases the Catawba cited applying this canon.  And as to the one, EBCI 

just recites the holding and claims the case is different because “the Catawba are not interpreting 

any text.”  Opp. 8.  That is empty rhetoric; the Catawba (like EBCI) are interpreting section 14.  

EBCI also asserts (id.) that “it is hard to imagine how Section 14(a) could speak more ‘clearly’” 

in order to render IGRA inapplicable nationwide.  It is not hard at all; section 14(a) could use the 

word “nationwide,” similar to other Settlement Act provisions.  See Mot. 8-9; supra pp.3-4. 

EBCI also contends (Opp. 4, 7) that section 14(a) must have a nationwide scope because 

it applies to “the Tribe,” 107 Stat. at 1136.  But putting aside that an unadorned reference to “the 

Tribe” in no way connotes any geographic scope, section 14(b) also applies to “[t]he Tribe,” id.  

Yet as noted, EBCI agrees that section 14(b) applies only in South Carolina.  EBCI further 

asserts (Opp. 7-8) that section 14(a) should be read to “broadly exclude[] the Catawba from 
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gaming,” and 14(b) read to “create[] a narrow exception permitting gaming in South Carolina.”  

Section 14(a), however, excludes the Catawba from gaming only under IGRA; EBCI’s request 

for an all-gaming ban is atextual.  In any event, EBCI’s reading does nothing to answer the 

central question, which is whether section 14(a) applies nationwide or in South Carolina. 

EBCI’s other arguments are equally infirm.  For example, EBCI insists (Opp. 5) that 

Congress “attended carefully to geography,” and thus would have expressly limited section 14(a) 

to South Carolina were that its intent.  But the Catawba argue not that Congress was “careless 

about geography,” id.—that too is a mischaracterization—but that Congress made the limited 

scope of section 14(a) clear via section 14’s text and structure.  None of EBCI’s counterexamples 

(Opp. 5, 7) is comparable because none is paired with, and related to, a provision that plainly 

applies only in South Carolina.  EBCI also asserts (Opp. 5-6) that Congress could have chosen to 

“exclude[] the Catawba from IGRA gaming” nationwide.  But the issue is whether Congress did 

so.  EBCI cites a case (Opp. 6) that does not address that issue, ignoring the Catawba’s prior 

explanation of that fact, Mot. 17.  Finally, EBCI cites (Opp. 6-7) statements by the Catawba and 

an Interior official taking a different view of section 14 than here.  Those statements at most 

reflect that the Act is amenable to multiple readings; they do nothing to show that the reading in 

Interior’s decision is unreasonable, which dooms EBCI under Chevron and the Indian canon. 

B. The Site Satisfies IGRA’s Restored-Lands Provision (EBCI Count III) 

Interior likewise correctly concluded that the Kings Mountain site satisfies IGRA’s 

restored-lands provision.  Mot. 18-23.  EBCI’s contrary arguments are unpersuasive even with-

out, and assuredly with, the deference that Chevron and the APA require for each argument here. 

1. IGRA Authorizes Gaming On The Kings Mountain Site 

IGRA’s restored-lands provision authorizes tribal gaming on land “taken into trust as part 

of … the restoration of lands for [a restored] tribe.”  25 U.S.C. §2719(b)(1)(B)(iii).  The Catawba 
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and Interior have explained that the land at issue is such land because the Settlement Act applies 

the IRA to the Catawba explicitly, and hence IRA section 5 acquisitions are “part of” the Act’s 

framework for restoring land.  Mot. 19-20; AR3878-3879.  EBCI responds (Opp. 16) that section 

5 is not an “essential portion” of the Act’s restoration framework because the Act does not refer 

specifically to that section.  EBCI offers no authority for this flat rewriting of IGRA:  That law 

contains no “essential portion” requirement (although any such requirement would be satisfied 

here, see Mot. 17).  Nor does it contain EBCI’s invented and senseless mandate that a specific 

statutory section be mentioned.  IGRA requires only that land taken into trust be “part of” a 

tribe’s “restoration of lands,” 25 U.S.C. §2719(b)(1)(B)(iii), meaning as a component of it.  

Indeed, that is the first definition in a dictionary EBCI has cited here (Pls.’ Mot. 29).  See “Part,” 

Merriam-Webster, https://www.merriam-webster.com/dictionary/part (“one of the often … un-

equal subdivisions into which something is … divided and which together constitute the whole”).  

Under that definition, section 9(a) makes IRA acquisitions part of the Act’s restoration of lands. 

EBCI’s argument has been rejected by several courts—and embraced by none.  Mot. 20, 

22.  EBCI says those cases are “quite different” because the restoration acts at issue in each did 

not establish a “comprehensive scheme” like section 12 of the Settlement Act.  Opp. 17-18 & 

n.3.  But as Interior concluded (a conclusion entitled to deference), section 12 does not constitute 

the Act’s “comprehensive framework for all lands the [Catawba] seeks,” AR3878-3879; see also 

supra pp.1-8.  Nor is it relevant that the Act lets the Catawba acquire “thousands of acres” in 

South Carolina (Opp. 17); that does not change what EBCI is arguing:  that if a restoration act 

lets Interior take land into trust in a certain area, then land must be within that area to qualify as 

restored lands, Opp. 2, 12, 15-16.  That is the exact argument courts have rejected.  See Oregon 

v. Norton, 271 F. Supp. 2d 1270, 1279-1280 (D. Or. 2003); Confederated Tribes of Coos, Lower 
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Umpqua & Siuslaw Indians v. Babbitt, 116 F. Supp. 2d 155, 162-164 (D.D.C. 2000); infra 

pp.12-13 (explaining that these cases are directly on point).  And the fact that the D.C. Circuit 

once held the restored-lands exception applicable to land that was within an expressly designated 

statutory area, see City of Roseville v. Norton, 348 F.3d 1020, 1022 (D.C. Cir. 2003), cited in 

Opp. 18, does not help EBCI, because the court did not hold or say that only such land qualifies. 

Lastly, EBCI says (Opp. 17) that section 4(b) of the Act supports its view because section 

4(b) grants special rights to Catawba members in the service area but (supposedly) not to “the 

Tribe itself.”  That is a curious claim, given that section 4(b) expressly makes “the Tribe and the 

Members” eligible for all benefits and services afforded to tribes, 107 Stat. at 1121 (emphasis 

added)—even overriding any law to the contrary, id.  The fact that section 4(b) also states that 

members in the service area are deemed to reside on or near a reservation, i.e., on or near the 

Catawba’s recognized homeland, only confirms that land acquisitions in that area are part of the 

Act’s framework for “the restoration of lands for” the Catawba, 25 U.S.C. §2719(b)(1)(B)(iii). 

2. Section 292.12 Applies 

EBCI repeatedly mischaracterizes the Catawba’s arguments about 25 C.F.R. §§292.11 

and 292.12.  First, it wrongly says (Opp. 13) that the Catawba “aver” that section 292.11(a)(1) 

and (2) “are not mutually exclusive.”  The Catawba argued (Mot. 21) that if a restoration act 

“requires or authorizes the Secretary to take land into trust … within a [restricted] geographic 

area,” 25 C.F.R. §292.11(a)(1), land must be within that area or the tribe must satisfy section 

292.12’s connections test, id. §292.11(a)(2).  The two paths thus are mutually exclusive.  Second, 

EBCI wrongly claims (Opp. 14) that “the Catawba urge super-deference.”  The Catawba argued 

(Mot. 21) that EBCI must show that Interior’s reading is unreasonable.  EBCI agrees, citing 

(Opp. 14) binding case law holding that the relevant deference standard is the Chevron standard, 
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i.e., reasonableness.  Third, EBCI wrongly asserts that the Catawba contended that in section 

292.11(a)(2), “‘provide’ means ‘restrict.’”  Opp. 15.  What the Catawba argued (citing EBCI’s 

preferred dictionary) is that “specific” means “restricted,” and thus the Settlement Act does not 

provide a “specific” area because it does not “restrict” where land can be taken into trust.  That is 

not “rewriting” the regulation (Opp. 2).  It is a well-established tool for interpreting a regulation.  

(This mischaracterization is also the premise for EBCI’s claim (Opp. 15) that no deference is due 

to the Catawba’s reading because it is inconsistent with Interior’s reading.  The two readings are 

indeed consistent.)  EBCI cannot prevail simply by mischaracterizing the Catawba’s arguments. 

Mischaracterizations aside, EBCI wrongly argues (Opp. 14) that “provide” in section 

292.11(a)(2) means “supply or make available,” rather than “establish” or “set forth” (the usual 

meaning in a law or regulation).  EBCI provides no reason why Interior was required to interpret 

its regulation that way, but even if it was, the regulation would then say that if a restoration act 

“does not [supply] a specific geographic area for the restoration of lands, the tribe must meet the 

requirements of §292.12.”  That does not help EBCI:  The Settlement Act does not supply a 

specific—i.e., restricted—area, see supra p.10, and the Catawba met the 292.12 requirements. 

EBCI next states (Opp. 14-15) that the regulation’s plain text “foreclose[s] the Catawba’s 

reading.”  But it does not explain why.  In particular, it never explains why Interior’s reading of 

“specific” is incorrect, let alone unreasonable.  See Kisor v. Wilkie, 139 S. Ct. 2400, 2413-2417 

(2019).  Nor does it even say what it believes to be the correct definition of “specific.” 

EBCI also tries again to distinguish the cases that have rejected its argument (see Mot. 

22), asserting (Opp. 15) that none “involves a comparable statute.”  That is untrue.  For example, 

Confederated Tribes, just like this case, involved a restoration statute that identified particular 

areas of land Interior was required or authorized to take into trust for the benefit of the tribe.  See 
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116 F. Supp. 2d at 158.  And the case arose when Interior used its IRA section 5 authority to take 

other land into trust.  See id. at 157-158.  When the tribe then sought to game on the land under 

IGRA’s restored-lands provision, Interior rejected the request—on the same ground EBCI urges 

here:  that only lands enumerated in a restoration act qualify for purposes of IGRA’s restored-

lands provision.  Id. at 158.  The court disagreed, holding Interior’s reading “unduly restrictive” 

and contrary to the plain meaning of “restoration.”  Id. at 163-164.  Oregon v. Norton, which 

concerned the same law and land, is likewise on all fours.  See 271 F. Supp. 2d at 1278-1280. 

Given the close factual similarity, EBCI is reduced to arguing (Opp. 15) that the laws in 

these cases did not involve “acquiring in trust the [tribe’s] state reservation, land in designated 

‘expansion zones,’ and qualifying ‘non-contiguous tracts.’”  Those details are irrelevant to any 

issue here (or in those cases); indeed, EBCI does not even try to explain why they are relevant. 

EBCI instead objects (Opp. 18 n.3) that the Catawba’s cases “predated Interior’s Part 292 

regulations.”  But that is the Catawba’s point (Mot. 22):  Interior knew in issuing section 292.11 

that the reading EBCI now urges would violate IGRA.  Indeed, when Interior promulgated the 

regulation, it expressly invoked Confederated Tribes, explaining that that decision “provide[d] 

guidance for the [agency’s] interpretation of [IGRA’s restored-lands provision].”  Gaming on 

Trust Lands Acquired After October 17, 1988, 73 Fed. Reg. 29,354, 29,365 (May 20, 2008).  

EBCI points to a different statement in the rulemaking (Opp. 14), but that statement is consistent 

with the Catawba’s position, i.e. that the word “specific” in section 292.11 means “restricted”:  

When Congress restricts the area in which a tribe may acquire land, it has indeed “made a 

determination which lands are restored.”  73 Fed. Reg. at 29,364.  It has not done so here. 

In sum, the Catawba’s (and Interior’s) reading of section 292.11 is not only reasonable 

(which is dispositive given Kisor), but also the only reading that is consistent with IGRA. 
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3. The Catawba Are “Located” In North Carolina 

Abandoning its effort to alter the relevant definition of “located,” see Mot. 22-23, EBCI 

says (Opp. 18-19) that the Catawba are not “located” in North Carolina under 25 C.F.R. §292.12 

because they lack a “governmental presence” there.  But Interior (applying its own regulation) 

found otherwise, and EBCI cannot avoid the more-than-Chevron deference that applies to that 

finding (see Mot. 23) by pretending that it involves a “legal question,” Opp. 18.  In any event, 

EBCI’s question (“Can a tribe become ‘located’ in a state … by providing services … it provides 

everywhere,” id.) is off-base because the Catawba provide no services “everywhere.”  Likewise, 

whether the many Catawba services that Interior identified “could” be provided “anywhere that 

Catawba members happen to reside” (Opp. 18-19) is irrelevant.  What matters is that Interior 

found they are provided in North Carolina—a finding that, despite EBCI’s bald contrary claim 

(Opp. 19 n.5), has record support, see AR1384-1385.  EBCI’s only other response (Opp. 19) is 

that one state could not have a presence in another by providing a single service.  The Catawba, 

however, provide not a single service, but a large number.  Moreover, states have clearly defined 

territories, which do not overlap with one another; the same is not true of tribes vis-à-vis states.4 

In short, nothing EBCI offers remotely overcomes the great deference (see Mot. 23) that 

courts must give Interior regarding its interpretation and application of its own regulation. 

C. EBCI’s Remedy Arguments Are Premature 

EBCI again asserts (Opp. 19-22) that this Court should vacate Interior’s decision if it 

finds error in Interior’s gaming-eligibility ruling.  But as explained (Mot. 18 n.4), the remedy in 

that situation should be addressed through supplemental briefing, as this Court has done in prior 

 
4 EBCI’s suggestion (Opp. 19 n.5) that the Catawba provide services only to members who go 
“from North Carolina to South Carolina” is wrong.  “Transit services to access … the Indian 
Health Service clinic” in South Carolina, AR1384 n.43, is only one of the many services the 
Catawba extend to the hundreds of members who live in North Carolina, AR1384-1385. 
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cases.  EBCI notes that the Court has not always taken that approach, but in the leading case it 

cites, this Court explained that the parties had addressed the remedy issue “in detail.”  Nat’l 

Venture Capital Ass’n v. Duke, 291 F. Supp. 3d 5, 21 (D.D.C. 2017).  That is not true here. 

EBCI also complains that supplemental briefs would cause delay, accusing the Catawba 

(Opp. 2, 20, 22) of stalling.  That is false.  And EBCI cannot carp about delay given its dilatory 

conduct here.  For example, EBCI waited over two months after a preliminary injunction was 

denied to amend its complaint (likely to gain the tactical benefit of seeing the Catawba’s motion-

to-dismiss arguments).  It also did not oppose Interior’s motion for more time to respond to the 

complaint (see ECF No. 27 at 2).  Nor did it seek expedited summary-judgment briefing.  And it 

has sought oral argument, which could cause further delay.  By contrast, the Catawba have acted 

promptly throughout the case.  In short, while remedy briefing could occur on any schedule this 

Court deemed appropriate, EBCI’s conduct here precludes it from offering delay as a basis to 

deny the Catawba a chance to fully present remedy arguments to the Court, if needed (including 

explaining that any request that land be taken out of trust is waived and not before the Court).5 

III. CHEVRON AND THE INDIAN CANON EACH APPLY AND DEFEAT EBCI’S ARGUMENTS 

There is no reasonable argument that EBCI’s assertions survive the application of either 

Chevron or the Indian canon.  Mot. 23-25.  EBCI offers no sound responses.  Opp. 8-11, 33. 

A. As to Chevron, EBCI re-asserts (Opp. 8-9) that the Settlement Act is clear.  That 

fails for the reasons given, including that EBCI admits the lack of clarity by conceding (Opp. 25) 

that its position requires reading into the Act an atextual ban on land acquisitions outside South 

Carolina.  Next, EBCI again relies (Opp. 9) on a prior Catawba statement.  But that statement, as 

 
5 Any claim that vacatur would have to be the remedy is wrong.  For example, EBCI’s motion 
argued (at 20) that even if IGRA does not apply to the Catawba, it would preempt gaming under 
California v. Cabazon Band of Indians, 480 U.S. 202 (1987).  But if the law does not apply, it 
cannot have that preemptive effect.  Again, remedy briefing could address this point, and others. 
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explained, shows only that the Act is not clear enough to preclude Chevron deference. 

As to count II, EBCI says Interior did not explain its reading in a way that would warrant 

deference (Opp. 9).  But the basis for Interior’s decision—that section 14(a) sets out a “South 

Carolina-specific restriction[],” AR3881—is easily discerned, see Mot. 17-18; Casino Airlines, 

Inc. v. NTSB, 439 F.3d 715, 717 (D.C. Cir. 2006).  That triggers deference, as a case EBCI cites 

shows, see Council for Urological Interests v. Burwell, 790 F.3d 212, 223 (D.C. Cir. 2015). 

EBCI also urges (Opp. 8, 33) that Chevron deference does not apply because Interior 

supposedly changed its position on the land-into-trust question between 2018 and 2020.  As 

explained, however, Interior did not reverse course (or provide inconsistent “reasoning” (Opp. 

26)).  See supra p.4; Mot. 12-13.  And EBCI’s new IGRA-based inconsistency argument, based 

on testimony from an Interior official that section 14(a) “specifically applies to the Tribe” (Opp. 

9), is irrelevant because the testimony does not address the critical question:  whether that section 

applies to the Catawba within South Carolina or nationwide.  See supra p.8 (section 14(b), which 

indisputably is limited to South Carolina, likewise “applies to the Tribe”).  In any event, an 

agency must explain only “a change of [its] official … position.”  Smiley v. Citibank, N.A., 517 

U.S. 735, 742 (1996).  And to qualify as an agency’s position, an action must “bind the agency 

as a whole.”  SNR Wireless LicenseCo, LLC v. FCC, 868 F.3d 1021, 1037 (D.C. Cir. 2017).  

EBCI offers no reason to attribute such effect to the isolated utterance it identifies.6 

B. EBCI’s arguments about the Indian canon also fail.  For example, EBCI cites a 

few cases that did not apply the canon where there were tribal interests on both sides.  Opp. 9-10.  

 
6 EBCI states (Opp. 8) that the government does not invoke Chevron.  If its unstated suggestion 
is that Chevron is thus inapplicable, that is wrong.  See Guedes v. BATFE, 920 F.3d 1, 23 (D.C. 
Cir. 2019) (per curiam).  More generally, EBCI flags several other points raised only by the 
Catawba.  But as the briefing makes clear, defendants’ division of issues included the Catawba 
being principally responsible for issues regarding the Settlement Act, IGRA, and the IRA. 
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But as precedent in this district explains, those cases “dealt with statutes that benefit all Indians 

generally,” not a restoration act enacted “for the benefit of select tribes,” like the Settlement Act.  

Sault Ste. Marie Tribe of Chippewa Indians v. Bernhardt, 442 F. Supp. 3d 53, 80 (D.D.C. 2020), 

appeals pending, No. 20-5123 (L) (D.C. Cir.).  EBCI cannot dispute that this rule distinguishes 

all the cases it cites, so it belittles the rule as “gerrymandered” and one that “makes no sense.”  

Opp. 10.  In fact, the rule (which was adopted by another judge of this Court in Sault Ste. Marie, 

a case EBCI never cites) makes perfect sense:  When Congress enacts a law expressly benefitting 

one tribe—as the Act does, see 107 Stat. at 1120-1121—resolving ambiguity in that tribe’s favor 

respects Congress’s purpose.  Moreover, not applying the canon with such acts, as EBCI urges 

(Opp. 10), would allow the exception to swallow the rule, as many land-claim settlement acts 

grant benefits to one tribe that could conceivably affect the economic fortune of others. 

Lastly, EBCI’s related argument (Opp. 10-11) that the Act benefits EBCI is untenable.  

The Act never mentions EBCI, and EBCI offers only its (very belated) say-so that it would have 

objected had it understood the Act to allow the Catawba to acquire land outside South Carolina. 

IV. EBCI’S “BAD ACTOR” CLAIM FAILS AS A MATTER OF LAW (EBCI COUNT IV) 

EBCI does not answer the argument (Mot. 25-27) that its “bad-actor” narrative is facially 

outlandish, internally inconsistent, and lacking record support—which is ample reason to dismiss 

it.  Perhaps recognizing this, EBCI makes a blatant switch:  Having brought this claim under 

IGRA, see EBCI Am. Compl. ¶¶243-249, and also argued it under IGRA in the opening motion 

(at 33-34), EBCI now says (Opp. 42) that Wallace Cheves’s involvement is “relevant to … IRA 

Section 5” (emphasis altered).  This new argument comes too late.  Coal River Energy, LLC v. 

Jewell, 751 F.3d 659, 663 n.3 (D.C. Cir. 2014).  Waiver aside, EBCI offers no authority for the 

argument.  Instead, it continues to defame Mr. Cheves by ascribing to him a “criminal history” 

and “rap sheet” (Opp. 41, 42), even though he has never been convicted of any crime.  EBCI also 
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claims (Opp. 41) that the Catawba do “not dispute” many pieces of its narrative.  That is wrong; 

the Catawba just chose not to burden the Court by engaging with every irrelevant piece of mud 

EBCI threw at the wall.  Interior was likewise quite right to ignore—and certainly did not act 

arbitrarily or capricious in ignoring—EBCI’s shameful but irrelevant smear campaign.7 

V. INTERIOR COMPLIED WITH NEPA (EBCI COUNT VI, CHEROKEE COUNT II) 

Plaintiffs’ claim that Interior had to consider alternative sites (Opp. 40-41) fails.  If “an 

agency is asked to sanction a specific plan” that an applicant offers, Citizens Against Burlington, 

Inc. v. Busey, 938 F.2d 190, 196 (D.C. Cir. 1991), it may “accord substantial weight to the 

[applicant’s] preferences … in the siting and design of the project,” Union Neighbors United, 

Inc. v. Jewell, 831 F.3d 564, 575 (D.C. Cir. 2016) (emphasis added); see also City of Grapevine 

v. Dep’t of Transp., 17 F.3d 1502, 1506 (D.C. Cir. 1994).  Here, Interior reasonably determined 

that “[e]valuating any other parcels would be speculative and beyond the scope and control of 

the BIA action,” AR3238, and that the project as proposed “would best meet[] … the Nation[’s] 

objectives, and would provide the greatest socioeconomic benefit to the Nation,” AR2527.8 

CONCLUSION 

Plaintiffs’ amended complaints should be dismissed for lack of jurisdiction, or summary 

judgment should be entered for defendants on every claim in each of those complaints. 

 
7 That campaign is likely an effort to distract from EBCI’s true motive here, which is preserving 
its highly lucrative gaming monopoly (thereby preventing the impoverished Catawba from ob-
taining the same economic benefits that EBCI has used to improve life for its people).  Mot. 1-2.  
EBCI’s leader recently confirmed this motive, stating that although “[w]e have enjoyed, for over 
22 years now, … success … in the gaming industry,” partly due to “a lack of competition,” the 
“Catawba casino decision … poses a potential loss of revenue … that could easily exceed $100 
million.”  McKie, Council puts the brakes on Indiana casino purchase, Cherokee One Feather, 
https://www.theonefeather.com/2020/12/council-puts-the-brakes-on-indiana-casino-purchase/. 
 
8 Plaintiffs forfeited most of their arguments that Interior had to prepare an EIS by failing to raise 
them to the agency.  See AR3317; Dep’t of Transp. v. Public Citizen, 541 U.S. 752, 764 (2004). 
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