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1 

INTRODUCTION 
 

On each dispositive issue concerning the 1993 Act, IGRA, and the IRA, Defendants again 

and again ask this Court to rewrite clear text based on pleas that the text cannot possibly have been 

intended to mean what the text clearly says.  Courts routinely hear such arguments—and just as 

routinely, reject them.  This Court should do so again here and grant judgment to Plaintiffs. 

 To try to salvage Interior’s conclusion that the Catawba may game under IGRA at Kings 

Mountain, Defendants must rewrite two sets of provisions.  First, Defendants ask this Court to 

revise the 1993 Act’s categorical directive that IGRA “shall not apply to the [Catawba] Tribe” to 

instead read that IGRA “shall not apply to the [Catawba] Tribe in South Carolina.”  Defendants 

proclaim that adopting their rewriting accords with Congress’s “evident intentions,” while 

following the text would yield the “extreme” result that “the Catawba would be unable to acquire 

land” for gaming “anywhere outside South Carolina.”  U.S. Br. 1; Catawba Br. 5–6, 8–9, 19.   

But to begin, this is not how statutory interpretation works.  Courts presume that Congress 

“says ... what it means and means ... what it says”—and it is “never [a court’s] job to rewrite a 

constitutionally valid statutory text under the banner of speculation about what Congress might 

have” intended.  Henson v. Santander Consumer USA Inc., 137 S. Ct. 1718, 1725 (2017).  Here, 

the statutory text could not be clearer.  And Defendants’ arguments are especially ill-founded 

because there is nothing “extreme” about the 1993 Act’s limits.  Congress sometimes bars newly 

recognized or restored tribes from gaming entirely (as Congress did two years ago with a set of 

tribes in Virginia).  The limits in this case are far more modest, simply restricting the Catawba to 

gaming in South Carolina under South Carolina law. 

Second, even if Defendants could erase the 1993 Act’s exclusion of the Catawba from 

IGRA, they would crash into an independent bar—namely, IGRA’s prohibition of gaming on trust 

lands acquired after IGRA’s 1988 enactment.  Defendants have invoked the exception for lands 
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2 

“taken into trust as part of … the restoration of lands” for a tribe restored to federal recognition.  

25 U.S.C. § 2719(b)(1)(B).  But under the statute and by regulation, if a tribe’s restoration act 

“requires or authorizes” Interior to take land into trust for a tribe “within a specific geographic 

area”—precisely what the 1993 Act did to restore the Catawba’s land base in South Carolina—

then Interior can take land into trust for gaming only if it lies “within th[at] specific geographic 

area.”  25 C.F.R. § 292.11(a).1  Defendants’ contrary argument—that IRA Section 5 acquisitions 

for gaming are permissible so long as the restoration act does not affirmatively “restrict the area 

in which land can be restored,” Catawba Br. 21—again just rewrites the text. 

Defendants’ IRA arguments follow the same playbook.  Although Congress expressly 

provided that “all non-Reservation lands” the Catawba might acquire must be in South Carolina 

and subject to South Carolina law, Defendants ask this Court to rewrite the 1993 Act to refer 

instead to “all non-Reservation lands in South Carolina.”  In Defendants’ telling, Congress could 

not have meant to limit the Catawba from invoking IRA Section 5 in North Carolina—because 

doing so would be “draconian.”  Catawba Br. 5–6.  But again, Congress’s clear text does not so 

readily yield to Defendants’ self-serving speculation about Congress’s intent.  And again, there is 

in any event nothing “draconian” about the 1993 Act’s text: Congress routinely limits newly 

recognized and restored tribes to trust lands in particular areas.  Indeed, given that the immediate 

spur for the 1993 Act was land-claims litigation between the Catawba and South Carolina—as 

Defendants themselves repeatedly stress—it makes good sense that Congress limited the Catawba 

to trust acquisitions in South Carolina, where the tribe is headquartered, where the bulk of its 

members reside, and where the litigation risk was the greatest.   

These simple points require vacatur.  Because the 1993 Act forecloses the Catawba from 

                                                 
1 All C.F.R. citations refer to the regulations in effect on March 12, 2020. 
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seeking trust acquisitions in North Carolina under IRA Section 5, Interior of course acted 

unlawfully by using Section 5 to take the Kings Mountain site into trust.  And because Interior 

concluded that this trust acquisition was warranted precisely because it thought the Catawba could 

game under IGRA, Interior’s IGRA errors independently require vacatur.  The Catawba’s request, 

in a footnote, for supplemental briefing on remedies is a transparent play for time—so the 

Catawba’s non-Indian casino developers can reap millions by illegally gaming while the parties 

are required to undertake additional briefing. 

Defendants also fail to adequately answer Interior’s other errors.  On the NHPA, 

Defendants mostly argue that Interior had no duty to consult at all because there was no proven 

“historic property” at Kings Mountain.  But that turns the NHPA upside down.  The NHPA entitles 

Indian tribes to consult on identifying tracts that “might” contain historic properties.  It does not 

require proving, at the threshold, that such properties exist before consultation must commence.  

Under NEPA, Interior’s decision not to prepare an EIS was arbitrary and capricious because it 

ignored both the project’s impact on likely Cherokee archaeological sites and the project’s many 

other local and cumulative effects—on state parks, on crime, and on jurisdiction.  Finally, 

Defendants aver that Wallace Cheves’s criminal history and deep involvement in the project are 

irrelevant unless and until the National Indian Gaming Commission considers whether to authorize 

gaming.  But when Interior takes land into trust specifically for gaming, it cannot ignore serious 

concerns that could prevent the Commission from allowing the proposed casino to operate. 

The Court should grant Plaintiffs’ motion for summary judgment and deny Defendants’ 

cross-motions. 
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4 

ARGUMENT 

This brief proceeds as follows.  First, it addresses Interior’s IGRA errors (concerning the 

1993 Act’s exclusion provision and the restored-lands exception) and explains why they require 

vacatur.  Second, it discusses the 1993 Act’s bar on the Catawba invoking IRA Section 5 in North 

Carolina.  Third, it explains why Plaintiffs’ other arguments independently render Interior’s 

decision unlawful.  Fourth, it rebuts the argument that Plaintiffs lack standing on certain claims. 

I. Interior’s IGRA Errors Require Vacatur. 

A. Interior’s Decision Is Unlawful Because It Contradicts Congress’s Express 
Decision to Exclude the Catawba from IGRA (EBCI Count II). 

 
1. Under the 1993 Act’s Plain Text, the Catawba Cannot Game Under IGRA. 

The Federal Defendants never actually quote what the 1993 Act says about IGRA, and for 

good reason.  Section 14(a) could not be clearer: “INAPPLICABILITY OF INDIAN GAMING 

REGULATORY ACT.—The Indian Gaming Regulatory Act (25 U.S.C. 2701 et seq.) shall not apply 

to the [Catawba] Tribe.”  Catawba Indian Tribe of South Carolina Land Claims Settlement Act of 

1993, Pub. L. No. 103-116, § 14(a), 107 Stat 1118 [“1993 Act”].  Their entire argument (though 

they dare not admit it) is an appeal to the absurdity canon—that though the 1993 Act says IGRA 

“shall not apply to the Tribe,” it should be reformed to provide that IGRA “shall not apply to the 

Tribe in South Carolina.”  But there is a reason why neither the Federal Defendants nor the 

Catawba will call their argument what it is.  The “absurdity doctrine” applies only if an “outcome 

… defies rationality by rendering a statute nonsensical or superfluous or if it creates an outcome 

so contrary to perceived social values that Congress could not have intended it.”  Lovitky v. Trump, 

949 F.3d 753, 760 (D.C. Cir. 2020) (quotation marks omitted). 

Defendants cannot meet that high bar.  Their story goes like this: Because the 1993 Act 

was spurred by a settlement between the Catawba and South Carolina, and because the Act “was 
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conceived as ratifying and giving effect to the settlement,” the Act must be read as “limited to 

South Carolina.”  U.S. Br. 16.  But to start, this story cannot withstand the 1993 Act’s text, which 

shows both that Congress did not limit its attention to South Carolina and—equally important—

that Congress attended carefully to geography.  The Act extinguished all the Catawba’s land claims 

arising out of the 1760 and 1763 treaties and ratified all past transfers of “lands located anywhere 

in the United States,” including in North Carolina.  1993 Act §§ 1(a)(4)(A), 1(a)(8), 3(2), 

2(a)(4)(A), 6(d)(1); MSJ 19; AR448; AR974; AR980.  The 1993 Act also designated the 

Catawba’s “service area” to include “Cabarrus, Cleveland, Gaston, Mecklenburg, Rutherford, and 

Union counties in … North Carolina.”  1993 Act § 3(9).  And while the statute generally defined 

the “State” to mean “the State of South Carolina,” Congress eliminated this restriction as to certain 

sections.  Id. § 3(11).  These careful distinctions refute Defendants’ premise—implied, but 

essential—that Congress in Section 14(a) was simply careless about geography. 

Nor does adhering to these careful distinctions render the 1993 Act “nonsensical.”  Lovitky, 

949 F.3d at 760 (quotation marks omitted).  “The regulation of gaming activities on Indian lands 

has been the subject of much controversy,” particularly as to off-reservation gaming.  S. Rep. No. 

100-446, at 5 (1988), as reprinted in 1988 U.S.C.C.A.N. 3071, 3075; see Alabama v. PCI Gaming 

Auth., 801 F.3d 1278, 1300 (11th Cir. 2015).  It is not absurd, or even unusual, that when Congress 

contemplated restoring the Catawba’s federal recognition and enacting a nationwide resolution of 

their claims, it excluded the Catawba from IGRA gaming.  Indeed, when the Narragansett Indian 

Tribe told the D.C. Circuit that Congress had no “rational” basis for excluding them from IGRA, 

the D.C. Circuit explained that “the Narragansetts are not the only tribe excluded from IGRA,” 

emphasizing that “[t]he Catawba Indians, the Passamaquoddy Tribe and Penobscot Nation, and 

the Wampanoag … have also regained lands through legislative settlements in which they 
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accepted” exclusion from IGRA.  Narragansett Indian Tribe v. Nat’l Indian Gaming Comm’n, 158 

F.3d 1335, 1341 (D.C. Cir. 1998).  Just two years ago, Congress imposed similar restrictions when 

it recognized a set of tribes in Virginia.  See The Thomasina E. Jordan Indian Tribes of Virginia 

Federal Recognition Act of 2017, Pub. L. No. 115-121, §§ 106(d), 206(d), 306(d), 406(d), 506(d), 

606(d), 132 Stat. 40 (2018) [“Virginia Act”] (tribes “may not conduct gaming activities … under 

… the Indian Gaming Regulatory Act”).   

A telltale sign that Section 14(a) is neither absurd nor ambiguous is what Defendants have 

said, which their briefs ignore.  Here, for example, is the Catawba’s view in September 2018: 

The Nation wishes to highlight that, according to the express terms of the 1993 
Settlement Act, the Indian Gaming Regulatory Act, 25 U.S.C. § 2701 et seq., “shall 
not apply to the Tribe” and, therefore, the IGRA and its implementing regulations 
do not apply to the Nation….  The IGRA’s inapplicability is not contingent upon 
state borders; it attaches directly to the Nation itself.  As a result, wherever the 
Nation acts in its official capacity the IGRA does not apply ….  The Nation would 
be happy to provide a detailed analysis, but the plain language of the 1993 
Settlement Act is quite clear. 

AR461 (emphasis added); see AR1130 (similar statement to Congress in 2019); AR185 (similar 

statement in 2013).  If the Catawba thought reading Section 14(a) according to its plain terms was 

absurd or unreasonable, they would not have urged that it was “clear” that “IGRA’s inapplicability 

is not contingent on state borders” but applies “wherever the Nation acts.”2  The same is true of 

Interior: If Interior thought Section 14(a) contained an implicit “South Carolina only” limit, it 

would not have needed to emphasize to Congress that Section 14(a)’s restriction “specifically 

applies to the Tribe,” and that this “exclusion provision” created “concerns” that needed to be 

“address[ed].”  Hearing on S. 279, S. 790, and S. 832 Before the Senate Comm. on Indian Affairs, 

                                                 
2 To be sure, the Catawba asserted before Interior that the 1993 Act had preserved their ability to 
game outside IGRA.  MSJ 20.  But that argument—which the Catawba have not reasserted—has 
no bearing on what the Catawba understood the 1993 Act to say about IGRA. 
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116th Cong. 3 (2019), https://bit.ly/2F60tiT [“Tahsuda Testimony”]. 

 Defendants do not succeed with their attempts to walk back their prior express statements 

or justify their ad hoc rewriting of the text.  Interior offers no real textual argument at all but just 

the ipse dixit that the Settlement “Agreement … is limited to South Carolina” and so the 1993 Act 

must be “similarly limited.”  U.S. Br. 16; see id. at 13 (“The 1993 Settlement (and the implement 

[sic] Acts) contain both prescriptions and proscriptions.  Neither apply outside South Carolina.”). 

The problem is not just that the Federal Defendants’ position is completely atextual, but 

that they do not—because they cannot—follow this position to its inevitable conclusion.  Consider 

Section 14(a) (providing that IGRA “shall not apply to the Tribe”) alongside Section 9(a) 

(providing that “the Tribe shall be subject to [the IRA] except to the extent such sections are 

inconsistent with the Act”).  The sections are mirror images: Both speak to “the Tribe” (not to 

particular lands) and both address what laws “shall” or “shall not” apply to the Tribe.  Thus, if 

Section 14(a) contained an implicit “in South Carolina” restriction, so would Section 9(a).  

Defendants cannot tolerate that result, which would eliminate the very power that Interior 

purportedly exercised when taking the Kings Mountain site into trust.  So they rewrite Section 

14(a) alone—keeping what they like from the 1993 Act and jettisoning the rest.  That is not 

principled statutory interpretation. 

Meanwhile, the Catawba succeed only in underscoring the correctness of their 2018 view.  

The Catawba say the next subsection, Section 14(b), is “limited to gaming in South Carolina”—

because it provides that South Carolina’s “laws … govern the … conduct of gambling … by the 

Tribe.”  Catawba Br. 16.  And they assert that because Section 14(b) “is limited to South Carolina 

…, [Section] 14(a) must be too.”  Id. at 17.  But that is a non sequitur.  There is an obvious way 

to construe Section 14 as a coherent whole that does not require rewriting it: Section 14(a) broadly 
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excludes the Catawba from gaming, and Section 14(b) creates a narrow exception permitting 

gaming in South Carolina via the “rights and responsibilities set forth in the Settlement Agreement 

and the State Act.” 

 The Catawba get nowhere with their claim that “unless the text clearly indicates otherwise, 

adjacent subsections on similar topics presumably have the same scope.”  Id. (quoting Stanford v. 

United States, No. Civ. 12-93, 2014 WL 2574492, at *3 (E.D. Ky. June 9, 2014)).  To begin, it is 

hard to imagine how Section 14(a) could speak more “clearly” than saying IGRA “shall not apply 

to the Tribe.”  Nor, on Plaintiffs’ reading, do Sections 14(a) and 14(b) have different “scope[s].”  

As explained, they work hand in hand in providing that the Catawba may game only in South 

Carolina under South Carolina law.  To the extent they are characterized as having different 

“scope[s],” that is just another way of saying that Congress enacted a broad gaming prohibition 

with a narrow exception—which it does all the time.  E.g., Va. Uranium, Inc. v. Warren, 139 S. 

Ct. 1894, 1902 (2019).  The Stanford case, on which the Catawba rely, does not help them.  There, 

a regulation required approval for changes to “training areas,” in a section entirely about 

“[t]emporary … training areas”—and so the court interpreted “training areas” to mean 

“temporary” training areas.  Stanford v. United States, No. Civ. 12-93, 2014 WL 2574492, at *3 

(E.D. Ky. June 9, 2014).  Here, the Catawba are not interpreting any text at all.  They are asking 

the Court to read Section 14(a) to say something it does not.  Judge Thapar’s opinion in Stanford 

does not support such disdain for clear text. 

2. Neither Chevron nor the Indian Canon Permits Interior’s Rewriting of 
the 1993 Act. 

The Catawba (though not Interior) briefly invoke Chevron deference and the Indian canon 

of construction.  Catawba Br. 24–25.  But neither can save Interior’s decision, and for the same 

reason: The 1993 Act’s text is clear.  MSJ 26–27.  The Catawba’s assertion that “there is no serious 
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argument … that section 14(a) … clearly makes IGRA inapplicable to the Catawba nationwide,” 

Catawba Br. 24, runs headlong into the Catawba’s own 2018 view that “the 1993 Act … is quite 

clear” in rendering IGRA “inapplicab[le] … wherever the Nation acts,” AR461.  The Catawba 

were right before and are wrong now. 

Chevron is also inapplicable because Interior has never provided the explanations that 

Chevron demands.  To begin, the March 12 Decision says not one word about Section 14(a)’s 

exclusion provision.  In weighing whether to defer at Chevron’s second step, courts “look to what 

the agency said at the time [it acted]—not to its lawyers’ post-hoc rationalizations.”  Council for 

Urological Ints. v. Burwell, 790 F.3d 212, 222 (D.C. Cir. 2015); see id. (“Chenery principle applies 

to Chevron statutory analysis.”).   

Moreover, Interior’s explanation is especially deficient given the “unexplained 

inconsistency” between its current and prior positions.  Encino Motorcars, LLC v. Navarro, 136 

S. Ct. 2117, 2126 (2016) (quotation marks omitted); MSJ 26.  The Catawba deny that Interior was 

inconsistent.  Catawba Br. 24.  But less than a year before the March 12 Decision, John Tahsuda 

III—then Principal Deputy Assistant Secretary–Indian Affairs—told Congress that “the exclusion 

provision” from IGRA in the 1993 Act “specifically applies to the Tribe.”  Tahsuda Testimony at 

3.  Interior cannot adopt one position before Congress, reverse course without explanation, and 

then demand that courts defer to its new (but unexplained) position.  “An arbitrary and capricious 

[reversal] of this sort is itself unlawful and receives no Chevron deference.”  Encino Motorcars, 

136 S. Ct. at 2126. 

Nor do the Catawba have any sound answer to the rule that the Indian canon is inapplicable 

when “all tribal interests are not aligned,” Rancheria v. Jewell, 776 F.3d 706, 713 (9th Cir. 2015), 

and “does not apply for the benefit of one tribe if its application would adversely affect the interests 
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of another tribe,” Connecticut v. U.S. Dep’t of the Interior, 344 F. Supp. 3d 279, 314 (D.D.C. 

2018).  In particular, the canon does not apply where an interpretation “would benefit [a] particular 

tribe” “by allowing unlimited use of restored land for gaming purposes,” but “would not 

necessarily benefit other tribes also engaged in gaming” and “might well work to their 

disadvantage.”  Rancheria, 776 F.3d at 713; see Connecticut, 344 F. Supp. 3d at 314; Confederated 

Tribes of Grand Ronde Cmty. of Or. v. Jewell, 75 F. Supp. 3d 387, 396 (D.D.C. 2014), aff’d, 830 

F.3d 552 (D.C. Cir. 2016). 

The Catawba do not dispute this general rule and, in fact, concede (at 25 n.6) that the canon 

does not apply “to [the EBCI Plaintiffs’] count III” concerning IGRA’s restored-lands exception.  

The Catawba argue only that the rule applies solely to “interpretation of generally applicable … 

laws like the IRA or IGRA.”  Id. at 25.  That gerrymandered limit, however, makes no sense.  

When the IRA or IGRA implicates divergent tribal interests, the canon falls away because it stems 

from the United States’ “trust relationship [with] Indians,” Muscogee (Creek) Nation v. Hodel, 851 

F.2d 1439, 1444–45 (D.C. Cir. 1988), which is “owe[d] the same … to all tribes,” Confederated 

Tribes of Chehalis Indian Reservation v. Washington, 96 F.3d 334, 340 (9th Cir. 1996).  That 

principle ousts the canon whenever a statute foreseeably triggers crosscutting tribal interests. 

 The 1993 Act is such a statute.  While the Catawba aver that the 1993 Act was “enacted 

for the specific benefit of one tribe,” the Act’s limits on IGRA (like its limits on IRA Section 5) 

were not enacted for the Catawba’s benefit.  Meanwhile, it was hardly happenstance that those 

limits protected the EBCI.  The 1993 Act identified North Carolina counties within the EBCI’s 

aboriginal, historical, and treaty territory as part of the Catawba’s “service area,” such that tribal 

members in that area would “be deemed to be residing on or near a reservation” for purposes of 

certain federal services.  1993 Act §§ 3(9), 4(b).  But the EBCI could rest secure that the Act would 

Case 1:20-cv-00757-JEB   Document 58   Filed 12/11/20   Page 19 of 60



 

11 

not permit the Catawba to game (or acquire land via IRA Section 5) in that area.  Had Congress 

proposed adding a “South Carolina only” limitation to the Act’s gaming exclusion provision, the 

EBCI would have made its opposition heard.  As the Supreme Court recently emphasized, 

“[l]egislation is, after all, the art of compromise, the limitations expressed in statutory terms often 

the price of passage.”  Henson, 137 S. Ct. at 1725.  That point underscores the Catawba’s error in 

trying to carve out a special rule for acts supposedly enacted to benefit “only [one] Tribe.”  

Catawba Br. 25 (citation omitted). 

B. If IGRA Applied, Interior’s Decision Would Violate IGRA’s Prohibition 
Against Gaming on Lands Acquired After 1988 (EBCI Count III). 

 
Because the Catawba may not game under IGRA, Interior erred by taking the Kings 

Mountain site into trust on the premise that the Catawba could game under IGRA.  But if IGRA 

did apply, it would render the March 12 Decision unlawful for an independent reason: IGRA’s bar 

on gaming on trust lands acquired after 1988.  MSJ 28–32.  That may be why the Catawba below 

argued so vigorously that IGRA did not apply.  Defendants have no persuasive response. 

1. Under the Statute and Regulations, the Catawba Cannot Invoke IGRA’s 
Restored-Lands Exception to Game on Lands Acquired Outside the Areas 
Identified in the 1993 Act’s Catawba-Specific Framework. 

Because the Catawba acquired the Kings Mountain site after 1988, IGRA presumptively 

bars gaming unless, among other things, the “Governor of the State … concurs” that the Catawba 

may game.  25 U.S.C. § 2719(b)(1)(A).  True, IGRA creates an exception for “restored lands.”  

But the Catawba have utterly failed to show that the Kings Mountain site qualifies for this 

exception, thereby divesting North Carolina of its approval rights.  The 1993 Act identified specific 

lands in South Carolina for the restoration of lands to the Catawba (and set forth the Catawba’s 

gaming rights on those restored lands).  The Catawba may not now claim that different lands 

qualify as “restored lands” under IGRA—and that remains true regardless of whether the 1993 Act 
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forecloses the Catawba from invoking Interior’s general IRA Section 5 authority (as Plaintiffs 

maintain it does).  That is clear from the express text of both IGRA and its implementing 

regulations.  We turn first to the regulations, which alone should end this case. 

Regulations.  Although Defendants (again) do not quote the restored-lands regulation, its 

text is clear: 

[A tribe that] was restored by a Congressional enactment of legislation … must 
show that either: 

(1) The legislation requires or authorizes the Secretary to take land into trust for the 
benefit of the tribe within a specific geographic area and the lands are within the 
specific geographic area; or 

(2) If the legislation does not provide a specific geographic area for the restoration 
of lands, the tribe must meet the requirements of § 292.12. 

25 C.F.R. § 292.11(a).  As Plaintiffs explained (MSJ 30), the regulation thus creates two mutually 

exclusive pathways.  Under the first, in Section 292.11(a)(1), if the restoration act “requires or 

authorizes” Interior to make an acquisition “within a specific geographic area,” lands qualify if, 

but only if, they are “within th[at] specific geographic area.”  The second pathway, in Section 

292.11(a)(2), applies if the first does not—i.e., if the restoration act “does not provide a specific 

geographic area”—and allows the tribe to attempt to satisfy a test set forth in Section 292.12.  As 

Plaintiffs also explained, the first pathway, in Section 292.11(a)(1), applies here: The 1993 Act 

indisputably “requires or authorizes” Interior to take land into trust in certain areas in South 

Carolina—and the Kings Mountain site cannot satisfy Section 292.11(a)(1) because it is not 

“within [that] specific geographic area.”  MSJ 30–31.  Defendants have no adequate answer. 

 The Federal Defendants do not appear to disagree with the basic framework just set forth.  

That is, they agree that the two pathways are mutually exclusive, in that if Section 292.11(a)(1) 

applies, then Section 292.11(a)(2) does not.  U.S. Br. 19 (“Consequently, 25 C.F.R. § 292.11(a)(1) 

does not apply, and the issue whether the site qualifies as ‘restored lands’ is governed by 25 C.F.R. 
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§ 292.11(a)(2).”); see AR3860 (March 12 Decision adopting the same reading).  But the Federal 

Defendants’ argument for why Section 292.11(a)(1) does not apply is, in candor, hard to follow.  

As best we can tell, they repeat a version of their “South Carolina only” argument—that because 

the 1993 Act’s provisions identifying specific lands for restoration to the Catawba “are specific to 

South Carolina,” and the Act “does not expressly authorize the Secretary to take land into trust 

within a specific geographic area in North Carolina,” that means Section 292.11(a)(1) does not 

apply.  U.S. Br. 19; see AR1382–83 (similar argument by Catawba below). 

This argument fails because it is irrelevant to the question Section 292.11(a)(1) asks.  That 

provision, again, asks whether an act identifies any “specific geographic area” for restoration of 

lands—which the Federal Defendants concede the 1993 Act does (in South Carolina).  U.S. Br. 

19.  It is irrelevant that the Act does not identify specific North Carolina lands. 

 The Catawba, by contrast, do dispute this framework.  The Catawba aver that Section 

292.11(a)’s two pathways are not mutually exclusive.  They say that, when Section 292.11(a)(2) 

refers to restoration legislation that “does not provide a specific geographic area for the restoration 

of lands,” it simply asks whether the act “restrict[s] the area in which land can be restored to a 

tribe.”  Catawba Br. 21 (emphasis added).  On this reading, Section 292.11(a)’s two pathways are 

non-exclusive because, if the legislation merely “authorizes” Interior to take land into trust in a 

specific area, without restricting acquisitions elsewhere (such as under Interior’s general IRA 

Section 5 authority), the tribe can proceed either under Section 292.11(a)(1), for acquisitions 

within that area, or under Section 292.11(a)(2), for acquisitions outside the area. 

 Plaintiffs of course maintain that the 1993 Act does “restrict” the Catawba from trust 

acquisitions in North Carolina, as detailed below (infra Part II).  But regardless, the Catawba’s 

reading is untenable.  Section 292.11(a)(2) provides, expressly, that a tribe may proceed by 
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“meet[ing] the requirements of § 292.12” only if the restoration act “does not provide a specific 

geographic area for the restoration of lands”; otherwise, the tribe must satisfy Section 292.11(a)(1).  

And contra the Catawba, when Section 292.11(a)(2) asks whether the act “provide[s] a specific 

geographic area,” this phrase does not mean the act must “restrict” the tribe to acquisitions within 

that area (or foreclose the tribe from invoking Interior’s nationwide Section 5 authority).  That is 

clear from the definition of “provide,” which just means to “supply or make available.”  Provide, 

Merriam-Webster Dictionary, https://www.merriam-webster.com/dictionary/provide (last visited 

Dec. 11, 2020).  A restoration act “make[s] available” a “specific geographic area for … 

restoration” when it mandates or authorizes Interior to take land into trust in a specific area, 

regardless of whether it prohibits Section 5 acquisitions outside that area.  Indeed, that is exactly 

what Interior said when promulgating Section 292.11: It explained that the “regulations include a 

contingency for legislation that requires or authorizes the Secretary to take land into trust for the 

benefit of a tribe within a specific geographic area because in such scenarios”—that is, so long 

as the restoration act “authorizes” acquisitions “within a specific … area”—“Congress has made 

a determination which lands are restored.”  Gaming on Trust Lands Acquired After October 17, 

1988, 73 Fed. Reg. 29,354, 29,364 (May 20, 2008) (emphasis added). 

Mostly, the Catawba urge super-deference under Auer v. Robbins, 519 U.S. 452 (1997), 

asserting that the Catawba’s interpretation of Section 292.11(a)(2) is not “unreasonable.”  Catawba 

Br. 22.  But first, Kisor v. Wilkie, 139 S. Ct. 2400 (2019), makes clear that judicial review is not 

so cursory.  A “court must exhaust all the ‘traditional tools’ of construction,” and “only when that 

legal toolkit is empty and the interpretive question still has no single right answer can a judge” 

consider deference.  Id. at 2415.  Hence, “agency constructions of rules” do not “receive greater 

deference than agency constructions of statutes.”  Id. at 2416.  Here, Section 292.11(a)’s plain text 
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is more than enough to foreclose the Catawba’s reading.   

Second, deference is not due because Interior has not adopted the interpretation the 

Catawba advance.  That is, Interior did not rest its decision on the view that the word “provide” 

means “restrict.”  It rested on this single sentence: “The [1993] Act does not include language that 

either requires or authorizes the Secretary to take land into trust for the Nation within a specific 

geographic boundary,” AR3860—and so Section 292.11(a)(1) does not apply.  That argument is 

clearly wrong, MSJ 31, and Chenery and Kisor both foreclose deference to the Catawba’s new 

interpretation. 

The Catawba also say their view must be correct because Interior adopted Section 292.11 

after a few district courts rejected the argument that the statutory “restoration of lands” phrase “is 

limited to lands specifically enumerated in a tribe’s restoration act.”  Catawba Br. 20, 22.  But to 

be very clear, that is not Plaintiffs’ argument.  Sometimes Congress has not identified any specific 

lands for a restored tribe, either because the Executive Branch restored the tribe administratively—

as in what Interior identifies as the “leading case,” Grand Traverse Band of Ottawa & Chippewa 

Indians v. United States Attorney for Western District of Michigan, 198 F. Supp. 2d 920 (W.D. 

Mich. 2002); see U.S. Br. 17–18—or because when Congress restored the tribe, it did not 

enumerate any particular lands to be taken into trust.  In those circumstances, Plaintiffs agree that 

tribes may proceed under Sections 292.11(a)(2) and 292.12.  Here, however, the 1993 Act creates 

a comprehensive scheme to restore the Catawba’s land base by acquiring in trust the Catawba’s 

state reservation, land in designated “expansion zones,” and qualifying “non-contiguous tracts.”  

See MSJ 31; 1993 Act § 12(a), (c)–(d).  Under the regulations (and the statute, infra at 16–18), the 

Catawba cannot satisfy the restored-lands exception as to lands located outside the areas Congress 

specifically identified.  None of the Catawba’s cases involves a comparable statute. 
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Statute.  Interior’s decision is also inconsistent with the statute, 25 U.S.C. 

§ 2719(b)(1)(B)(iii).  MSJ 29–30.  Defendants largely mischaracterize Plaintiffs’ arguments, while 

failing to answer the key question Plaintiffs asked: When the 1993 Act creates a specific 

framework for the trust acquisition of specific lands in specific areas (a “reservation,” “expansion 

zones,” and “non-contiguous tracts”), with specific rules for where the Catawba may game, how 

can different lands qualify as “part of … the restoration of lands” for the Catawba, id. (emphasis 

added)—allowing the Catawba to evade IGRA’s requirement to seek consent from North 

Carolina?  Defendants do not attempt an answer.  In fact, as the regulations recognize, the answer 

is that such lands cannot qualify. 

Interior picks a fight with a straw man, characterizing Plaintiffs as arguing that the Kings 

Mountain site cannot satisfy the restored-lands exception “because acquisition … happened some 

years after the Settlement,” which Interior says “has been specifically repudiated by the courts and 

by regulation.”  U.S. Br. 17.  But that is not Plaintiffs’ argument.   

For their part, the Catawba appear to concede that, to satisfy Section 2719(b)(1)(B)(iii), 

land must constitute “‘an essential portion’ of the Settlement Act’s restoration framework.”  

Catawba Br. 19.  The Catawba simply argue that the Kings Mountain acquisition satisfies that test 

“because IRA Section 5 is ‘an essential portion.’”  Id.  But even were the Catawba correct that the 

1993 Act authorized them to invoke Section 5 via its general reference to the IRA (which it does 

not), that does not make Section 5 acquisitions in North Carolina “an essential portion” of “the 

restoration of lands” that the 1993 Act provides for.  The 1993 Act does not mention Section 5, 

much less Section 5 acquisitions in North Carolina.  What it does describe, at length, is the detailed 

framework authorizing the trust acquisition of the Catawba’s state “reservation,” “expansion 

zones,” and qualifying “non-contiguous tracts.”  Given that detailed framework, it is difficult to 
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understand how the Catawba can claim that Congress regarded discretionary Section 5 trust 

acquisitions in North Carolina as an “essential portion” of “the restoration of lands” to the 

Catawba.  The Catawba briefly aver that, otherwise, “the Catawba would be unable to acquire 

land” for gaming “anywhere outside South Carolina.”  Id.  But they do not explain why Congress 

would have regarded that result as troubling.  Congress routinely limits both IGRA gaming and 

trust acquisitions outside designated areas.   

The “service area” defined in the 1993 Act—which includes certain North Carolina 

counties—further undermines the Catawba’s position.  The key sentence provides: “For the 

purpose of eligibility for Federal services made available to members of federally recognized 

Indian tribes …, Members of the Tribe in the Tribe’s service area shall be deemed to be residing 

on or near a reservation.”  1993 Act § 4(b) (emphasis added).  Congress thus provided “Members” 

certain special rights within the “service area.”  But Congress pointedly declined to provide the 

Tribe itself any special rights.  That textual choice is impossible to square with the Catawba’s 

claim that Congress regarded Section 5 acquisitions of tribal trust land in North Carolina as an 

“essential portion” of “the restoration of lands” to the Catawba.  Cf. Auburn Indian Restoration 

Act, Pub. L. No. 103-434, § 204(a), 108 Stat. 4526, 4533 (1994) (restoration statute providing that 

Interior “may accept” in trust “additional acres in the [Tribe’s] service area”).   

The Catawba’s second argument—that Plaintiffs’ interpretation is inconsistent with 

district-court decisions interpreting Section 2719(b)(1)(B)(iii), Catawba Br. 19–20—fails because 

those decisions (even leaving aside that none is authoritative) did not concern a restoration act that 

created a similarly comprehensive scheme.  In several, no restoration act discussed particular lands 

at all; at most, the acts identified a couple of discrete tracts without creating a scheme for acquiring 

thousands of acres of land in a “reservation,” “expansion zones,” or qualifying “non-reservation 
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tracts.”3  Indeed, the D.C. Circuit has found the restored-lands exception satisfied precisely 

because the restoration act expressly “reference[d] the Secretary’s authority, pursuant to the [IRA], 

to take … land into trust within the tribe’s ‘service area,’” and the lands were in that service area.  

City of Roseville v. Norton, 348 F.3d 1020, 1022 (D.C. Cir. 2003) (citing Auburn act, supra at 17).  

The 1993 Act contains no such language.  Just as this Court in Roseville “look[ed] to the Auburn 

Indian Restoration Act as a guide in determining what lands Congress intended should be 

considered as lands sufficient to restore the [tribe] to its previous position,” City of Roseville v. 

Norton, 219 F. Supp. 2d 130, 162 (D.D.C. 2002), aff’d, 348 F.3d 1020 (D.C. Cir. 2003), the same 

inquiry here compels the conclusion that Congress understood the South Carolina lands expressly 

identified in the 1993 Act to suffice for “the restoration of lands” to the Catawba. 

2. The Catawba Tribe Is Not “Located” in North Carolina. 

Regardless, the Catawba cannot satisfy the requirements for “restored lands” under 25 

C.F.R. § 292.12 (even if, counterfactually, they met the threshold requirements for that section’s 

application in Section 292.11 and the statute).  Section 292.12(a) provides that the “newly acquired 

lands must be located within the State or States where the tribe is now located, as evidenced by 

the tribe’s governmental presence and tribal population.”  The Catawba’s arguments on that 

requirement tee up a discrete legal question: Can a tribe become “located” in a state, with a 

“governmental presence” there, simply by providing services that it provides everywhere?  As 

Plaintiffs showed (MSJ 31–32), and as the Catawba do not dispute, each of the “eleven distinct 

services” cited in the March 12 Decision could equally be provided anywhere that Catawba 

                                                 
3 In particular, two cases, concerning tracts in Oregon, addressed a restoration act that identified 
two discrete tracts for mandatory acquisitions.  Confederated Tribes of Coos, Lower Umpqua & 
Siuslaw Indians v. Babbitt, 116 F. Supp. 2d 155, 158 (D.D.C. 2000); Oregon v. Norton, 271 F. 
Supp. 2d 1270, 1279 (D. Or. 2003).  But that act was quite different—and regardless, those 
decisions predated Interior’s Part 292 regulations. 
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members happen to reside.  AR3861–62.  Indeed, the Catawba themselves trumpeted before 

Interior that the tribe provides these services “pursuant to its primary obligation to protect and 

advance the welfare of Catawba citizens wherever located.”  AR1384 (emphasis added).4 

The question the Catawba have posed has a straightforward answer.  South Carolina or 

California would not establish a “location” or “governmental presence” in North Carolina simply 

by providing “college scholarship[s]” to students who use the funds in North Carolina, or by 

litigating “three … cases in North Carolina” courts.  AR1384–85; see Catawba Br. 23.  The same 

is true of the Catawba.5  No amount of deference can render the Catawba “located” in North 

Carolina, with a “governmental presence” there, based on services they provide to citizens 

“wherever located.”  A contrary rule would mean that every tribe is potentially located in every 

state where a few members happen to live.  That would render the regulation’s location test 

meaningless.  The Catawba are located in the one state where the 1993 Act permitted them to 

exercise governmental power—South Carolina. 

3. Correcting Interior’s Errors on IGRA Requires Vacating Its Decision. 

 Because Interior’s violations of IGRA go to the heart of the March 12 Decision, the 

decision must be vacated and Interior directed to remove the land from trust.  MSJ 21.  As the 

                                                 
4 The Catawba do not gain by observing that some Catawba members live in North Carolina: The 
regulation expressly requires both tribal population “and” governmental presence.  25 C.F.R. 
§ 292.12(a).  Population alone cannot satisfy the regulation, especially not here.  See AR1707, 
AR3861 (only 253 Catawba members reside in North Carolina, and only 15 in Cleveland County). 

5 To the extent any of the services listed in the March 12 Decision could indicate a governmental 
presence in North Carolina, there is zero record evidence that the Catawba actually have such a 
presence.  For example, while the Catawba assert that they provide “substance abuse services” in 
North Carolina, Catawba Br. 23, their submission to Interior indicated that the Catawba provided 
health services to members in North Carolina by virtue of “visitors to the [federal] IHS Catawba 
Service Unit com[ing] from North Carolina.”  AR1384 n.43.  The Catawba do not establish a tribal 
“governmental presence” in North Carolina simply because some people come from North 
Carolina to South Carolina to obtain federal services on the Catawba reservation. 
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Supreme Court has explained, “when the Secretary obtains land for Indians under [IRA Section 

5], she does not do so in a vacuum.  Rather, she takes title … with at least one eye directed toward 

how tribes will use those lands.”  Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians v. 

Patchak, 567 U.S. 209, 226 (2012) [“Patchak II”].  Naturally, then, Interior ascertained “[t]he 

purposes for which the land will be used” before it determined whether to take the site into trust.  

25 C.F.R. § 151.10(c); see id. § 151.11(c) (requiring plan showing economic benefits associated 

with proposed use); compare AR3857–65 (IGRA), with AR3865–91 (IRA).  And because the 

Catawba sought to build a casino, AR3881, Interior relied on that proposed use in determining 

whether an acquisition was warranted.  MSJ 21.  Without its incorrect reading of IGRA as 

authorizing gaming at Kings Mountain, Interior could not have reached its ultimate decision. 

“The ordinary practice is to vacate unlawful agency action,” United Steel v. Mine Safety & 

Health Administration, 925 F.3d 1279, 1287 (D.C. Cir. 2019), and the Court should do so here.  

The Catawba aver in a footnote that this approach is “wrong,” Catawba Br. 18 n.4, but say nothing 

about why.  Their proposal for “supplemental briefing … on remedial issues,” id., is a transparent 

play for time while the Catawba race to build a temporary gaming facility slated to open by May 

or June.  Collin Huguley, Debate over Catawba Indian Nation Casino Project in Kings Mountain 

Continues with Congressional Hearing, Charlotte Bus. J. (Sept. 25, 2020).  Notably, the Federal 

Defendants do not join the Catawba’s request—and contrary to the Catawba’s suggestion, this 

Court’s practice is to decide APA liability and merits at the same time.  E.g., Nat’l Venture Capital 

Ass’n v. Duke, 291 F. Supp. 3d 5, 21 (D.D.C. 2017) (declining “additional briefing as to remedy”); 

see Stewart v. Azar, 366 F. Supp. 3d 125, 155–56 (D.D.C. 2019); Resolute Forest Prods., Inc. v. 

U.S. Dep’t of Agric., 130 F. Supp. 3d 81, 103–05 (D.D.C. 2015).  This Court generally seeks 

additional briefing only when parties have not elaborated on their positions.  Standing Rock Sioux 
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Tribe v. U.S. Army Corps of Eng’rs, 255 F. Supp. 3d 101, 147–48 (D.D.C. 2017). 

Here, there is nothing left to brief.  This is not one of the “rare cases,” United Steel, 925 

F.3d at 1287, when remand without vacatur could be warranted.  That remedy’s “appropriateness 

… turns on two factors: ‘(1) the seriousness of the deficiencies …, that is, how likely it is the 

agency will be able to justify its decision on remand; and (2) the disruptive consequences of 

vacatur.’”  Id.; see Allied-Signal, Inc. v. U.S. Nuclear Regul. Comm’n, 988 F.2d 146, 150–51 (D.C. 

Cir. 1993).  Here, Interior’s errors are not reasoning errors.  The statutes do not permit gaming 

under IGRA at Kings Mountain—and nothing Interior could say can change that.  See 

Conservation Law Found. v. Pritzker, 37 F. Supp. 3d 254, 271 (D.D.C. 2014) (“absent compelling 

circumstances, the Court sees no reason to allow agency action in excess of its statutory authority 

to remain intact”).  And to the extent there are “disruptive consequences,” they come from the 

Catawba’s choice to start building an off-reservation casino on land where they cannot lawfully 

game.  Remand without vacatur cannot avoid that disruption, which flows from the 1993 Act and 

the Catawba’s own decisions.6 

Anyway, the type of disruption that is most relevant under Allied-Signal is “harm to the 

public health or the environment.”  Cheyenne River Sioux Tribe v. U.S. Army Corps of Eng’rs, No. 

CV 16-1534, __ F. Supp. 3d __, 2020 WL 3634426, at *8 (D.D.C. July 6, 2020), appeal docketed, 

No. 20-5197 (D.C. Cir. July 9, 2020).  Here, vacatur would avoid harm to the environment that 

would result from the continued construction and eventual operation of the Catawba’s casino.  

Meanwhile, this Court has cautioned that “[d]enying vacatur” based on a party’s claims about 

                                                 
6 While the Catawba have asserted that they can game outside IGRA, that argument is wrong (MSJ 
20–21) and Interior has never hinted it might embrace that argument.  See Matson Navigation Co. 
v. U.S. Dep’t of Transp., No. CV 18-2751, 2020 WL 3542220, at *2 (D.D.C. June 30, 2020) 
(rejecting remand without vacatur where justifying decision would require “adopt[ing] [an] 
alternative argument, which neither [the agency] nor its counsel has previously embraced”). 
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“alleged economic harm risks creating undesirable incentives,” because “agencies and third parties 

may choose to devote as many resources as early as possible to a challenged project—and then 

claim disruption in light of such investments.”  Id. at *9 (quotation marks omitted).  That principle 

applies here.  Indeed, it applies even more strongly because the Catawba have tactically chosen 

not to engage on remedies, even though Plaintiffs squarely raised the issue.  The Court should not 

reward gamesmanship. 

II. Interior’s Decision Must Be Vacated Because It Contradicts Congress’s Decision 
to Exclude the Catawba from IRA Section 5 (EBCI Count I). 

 
Defendants’ response to Plaintiffs’ next claim—that the 1993 Act precludes the Catawba 

from invoking IRA Section 5 to acquire trust land in North Carolina—is cut from the same cloth.  

Again, they do not dispute that the Act’s express text is inconsistent with permitting such 

acquisitions.  And again, they declare the text absurd and ask this Court to rewrite the statute to 

add a “South Carolina only” limitation.  But again, there is no absurdity to remedy.  The Act 

created a Catawba-specific land framework—and it is neither absurd nor surprising that Congress 

precluded the Catawba from acquiring land outside that framework and outside South Carolina.   

A. The 1993 Act Precludes the Catawba from Invoking IRA Section 5. 

Defendants’ responses confirm what was already obvious: The 1993 Act, if applied 

according to its text, is “inconsistent” with permitting the Catawba to invoke IRA Section 5 to 

obtain trust land outside South Carolina.  See 1993 Act § 9(a) (permitting the Catawba to invoke 

only IRA sections that are not “inconsistent” with the 1993 Act).  Defendants concede, as they 

must, that the 1993 Act sets forth rules for “all non-Reservation lands” the Catawba might acquire, 

including that such lands must “be subject to the laws … and regulations of the State” of South 

Carolina and that the tribe must be able to alienate such lands “in the same manner as other persons 

and entities under [South Carolina] State law.”  MSJ 23; see U.S. Br. 14 n.6; Catawba Br. 7.  
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Defendants also concede that these provisions “cannot be reconciled” with trust acquisitions under 

IRA Section 5 in North Carolina, where “the jurisdiction of South Carolina’s laws” cannot lawfully 

“extend[].”  U.S. Br. 14 n.6; see Catawba Br. 8.  But instead of following the 1993 Act where its 

plain text leads, Defendants declare the text “absurd” and ask the Court to rewrite the dispositive 

provisions to be “limited to South Carolina.”  U.S. Br. 14–16; Catawba Br. 8.  This invocation of 

absurdity, however, fares no better than Defendants’ IGRA arguments. 

To begin, the “absurdity” is a creature of Defendants’ own creation.  The absurdity they 

invoke—that South Carolina laws cannot extend “nationwide” under extraterritoriality principles, 

U.S. Br. 14 n.6, 15—disappears by following the 1993 Act’s text and limiting the Catawba to trust 

acquisitions in South Carolina under the Act’s Catawba-specific regime.   

Alternatively, Defendants suggest that Congress cannot have intended to exclude the 

Catawba from Section 5 acquisitions outside South Carolina, either because the 1993 Act’s 

“primary purpose was ... to settle … litigation between the Catawba and South Carolina” or 

because this exclusion would be “draconian.”  Catawba Br. 5–6, 9.  But as explained above, it 

makes good sense that Congress gave the Catawba greater rights in South Carolina—the state with 

the greatest litigation risk—than elsewhere.  And there is nothing “draconian” about limiting the 

Catawba to acquisitions within a particular area.  Congress does so all the time in tribal-restoration 

or -recognition statutes, using a variety of verbal formulations.  See, e.g., Grand Ronde Restoration 

Act, Pub. L. No. 98-165, § 8(c)(3), 97 Stat. 1064 (1983) (“[T]he Secretary shall not accept any real 

property in trust for the benefit of the tribe or its members which is not located within the political 

boundaries of Polk, Yamhill, or Tillamook County, Oregon.”); Paiute Indian Tribe of Utah 

Restoration Act, Pub. L. No. 96-227, § 7(e)(2), 94 Stat. 317 (1980) (Interior “shall not accept any 

real property in trust for the benefit of the tribe or bands unless such real property is located either 
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within Beaver, Iron, Millard, Sevier, or Washington Counties, State of Utah”); Virginia Act 

§§ 103(a)(2), 106(a), 203(a)(2), 206(a), 303(a)(2), 306(a), 403(a)(2), 406(a), 503(a)(2), 506(a), 

603(a)(2), 606(a) (providing that Interior “shall” take into trust certain lands currently owned in 

particular counties, that Interior “may” take into trust after-acquired lands in the enumerated 

counties, and that laws “of general applicability to Indians” apply to the tribes to the extent “not 

inconsistent with this title”); Little Traverse Bay Band of Odawa Indians and the Little River Band 

of Ottawa Indians Act, Pub. L. No. 103-324, §§ 4(b), 6(c), 108 Stat. 2156 (1994) (similar); Auburn 

Indian Restoration Act §§ 4(b), 6(c) (similar).   

Defendants’ hyperbole aside, the exclusion from IRA Section 5 is doubtless a significant 

limit—but the Catawba knew that when they endorsed the 1993 Act.  As Plaintiffs showed, yet 

Defendants ignore, the Act was controversial precisely because of such limits.  As Interior told 

Congress, the Act “would relinquish much of the Secretary’s authority to [South Carolina] with 

regard to trust land transactions.”  MSJ 7 (quoting 1993 testimony of Bill Ott, Area Director, 

Eastern Office, Bureau of Indian Affairs).  Senator Fritz Hollings explained that the “bill permits 

only two types of lands”—“land held in trust by the United States as the expanded reservation” 

and “land not qualifying for reservation status … held in fee simple.”  139 Cong. Rec. 19,919 

(1993) (statement of Sen. Hollings).  While the Federal Defendants bury in a footnote their 

assertion that these “remarks … are limited to lands in South Carolina,” U.S. Br. 14 n.6, they cite 

no contemporaneous statement by anyone hinting that, outside South Carolina, the Act permitted 

more than “two types of lands.” 

Meanwhile, all the Catawba can point to are post hoc statements asserting, decades later, 

that a few individuals believed the Catawba would be able to acquire land in North Carolina.  But 

“[p]ost-enactment legislative history (a contradiction in terms) is not a legitimate tool of statutory 

Case 1:20-cv-00757-JEB   Document 58   Filed 12/11/20   Page 33 of 60



 

25 

interpretation.”  Bruesewitz v. Wyeth LLC, 562 U.S. 223, 242 (2011).  And here, the Catawba’s 

offerings are especially defective: These statements, drafted in 2013 and 2014, argue that Congress 

intended to allow the Catawba to force mandatory trust acquisitions in North Carolina—which 

Interior decisively and correctly rejected in 2018.  AR1152–56; AR1157–58; AR1159–60.  Since 

Interior already properly rejected the claim that these statements reliably recount Congress’s intent, 

they certainly cannot support Interior’s March 12 Decision. 

Indeed, these statements only further weaken the Catawba’s overwrought claim that the 

Court should rewrite the 1993 Act because it is “draconian.”  Catawba Br. 5–6.  That is not a fair 

characterization of a statute that reversed the Catawba’s termination, delivered $50 million in 

direct payments, and authorized the Catawba to acquire thousands of acres of reservation lands in 

South Carolina.  MSJ 1.  But regardless, the Catawba’s own witnesses recount that they understood 

at the time that the statute would impose what they call the Act’s “extraordinary limitations.”  

AR195.  If the Catawba want those limits reversed, their remedy is with Congress. 

Alternatively, the Catawba assert that both sides rely on “absurd[ities]”—suggesting that, 

because both interpretations are equally flawed, the Court should adopt Interior’s.  Catawba Br. 8.  

The Catawba, however, gloss over the key difference: the text, which Interior and the Catawba 

rewrite but Plaintiffs respect.  Confronted with the reality that the 1993 Act provides that “all non-

Reservation lands” must be subject to South Carolina law, and that South Carolina law cannot 

apply outside South Carolina, MSJ 22–23, Interior and the Catawba must rewrite the text to append 

their “South Carolina only” limit.  U.S. Br. 14 n.6; Catawba Br. 7.  By contrast, Plaintiffs draw the 

natural inference that Congress intended the Act’s Catawba-specific land-acquisition system to be 

exclusive.  MSJ 22–23.  Textual and anti-textual readings are not equally valid. 

This point underscores the inconsistency between Interior’s 2018 decision on the 
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Catawba’s mandatory application and its 2020 decision on the Catawba’s discretionary 

application.  MSJ 24–25.  Interior first mischaracterizes this inconsistency as the “the linchpin to 

Plaintiffs’ motion” (which is instead the 1993 Act’s plain text), and then misconstrues the 

inconsistency Plaintiffs identified.  U.S. Br. 14; see id. at 13–17.  No doubt, a footnote in Interior’s 

2018 decision reserved the possibility of the Catawba submitting a discretionary application.  

AR434 n.18.  Plaintiffs’ brief spent a full paragraph describing that footnote.  MSJ 18.  Our point 

was not that the 2018 decision expressly foreclosed discretionary applications but that Interior’s 

reasoning was inconsistent.  MSJ 24–25.7  In each decision, Interior confronted the same problem: 

The 1993 Act’s “explicit[]” terms “condition[ed]” acquisitions on compliance with South Carolina 

law, and granting the Catawba’s application would mean “there would be fewer protections for 

state and local interests in North Carolina, a State that was not party to the Settlement Agreement 

…, than in South Carolina, a State that” was a party.  AR433.  But in 2018 Interior solved this 

problem by following the text and protecting North Carolina, while in 2020 Interior did exactly 

what it said in 2018 it would not do—“read[ the 1993 Act’s] conditions out of any land acquisition 

in North Carolina” and so leave North Carolina more vulnerable.  AR433; MSJ 24. 

Neither Interior nor the Catawba attempt to answer this argument.  Nor do they explain 

why, if Interior was so sure that the 1993 Act authorized IRA Section 5 acquisitions in North 

Carolina, Principal Deputy Assistant Secretary–Indian Affairs John Tahsuda III told Congress that 

Interior had “concerns” because “the Settlement Act … exempts the Tribe from the provisions of 

25 C.F.R. Part 151, the Department’s Fee-to-Trust regulations, which the Department relies on for 

making discretionary trust acquisitions” under IRA Section 5.  Tahsuda Testimony at 3.  The 

                                                 
7 That said, the EBCI Plaintiffs should have more clearly explained (at MSJ 3) that Interior’s 2018 
statement (AR430) concerned a mandatory trust acquisition. 
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reality is that the unexplained inconsistency with the 2018 decision renders the March 12 Decision 

arbitrary and capricious—and no amount of “appellate counsel’s post hoc rationalizations” can fix 

that flaw.  Ass’n of Civilian Technicians v. Fed. Labor Relations Auth., 269 F.3d 1112, 1117 (D.C. 

Cir. 2001) (quotation marks omitted). 

As on the IGRA issue, the Catawba again try their hand at a textual argument, and again, 

this argument only underscores how unprincipled is their position.  Acknowledging that the 1993 

Act specifies that “all non-Reservation lands” acquired by the Catawba must be subject to South 

Carolina law, the Catawba aver that “all” does not really mean “all” but rather should be read in 

“context” to mean something less than “all non-Reservation lands.”  Catawba Br. 7.  In their telling, 

when Congress meant for the Act to apply nationwide, it said “anywhere in the United States,” as 

in Sections 6(a) and 6(d)(1).  Id. at 8.   

But again, the Catawba do not faithfully apply the interpretive principle they invoke.  

Section 9(a), on which Interior relied in allowing the Catawba to invoke IRA Section 5, simply 

says that the Catawba “may organize” and “shall be subject to such Act”—not that they may invoke 

Section 5 “anywhere in the United States.”  Likewise, Section 4(b), on which the Catawba rely 

here, simply says that the Catawba “shall be eligible for … benefits and services furnished to 

recognized Indian tribes,” not that they can receive such services “anywhere in the United States.”  

See infra Part II.B (addressing the Catawba’s Section 4 argument).  So if such verbiage was 

necessary to give the 1993 Act nationwide scope, the Catawba would not be able to invoke IRA 

Section 5 in the first place.  The reality, again, is that the Catawba are engaged not in principled 

statutory interpretation, but in an outcome-driven rewriting of the 1993 Act. 

Meanwhile, none of the Catawba’s cases supports reading the phrase “all non-Reservation 

lands” to exclude non-Reservation lands in North Carolina.  The decision in Small v. United States, 
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544 U.S. 385 (2005), construed “any court” to mean U.S. courts given the well-established 

principle that Congress “generally legislates with domestic concerns in mind,” id. at 388 (quotation 

marks omitted).  The decision in Nixon v. Missouri Municipal League, 541 U.S. 125 (2004), 

canvassed myriad federal statutes showing that, when Congress uses the phrase “any entity,” it 

sometimes means to include public entities and sometimes not—and Nixon interpreted one statute 

to exclude public entities given the “strange and indeterminate results” that would flow from 

including them.  Id. at 133.  As to the 1993 Act, the critical point is that it carefully attends to 

geographic scope and, as explained above, there is nothing “strange” about limiting a restored tribe 

to particular lands.  Supra at 23–24.8 

The answer to Connecticut ex rel. Blumenthal v. U.S. Department of Interior, 228 F.3d 82 

(2d Cir. 2000), is the same one Plaintiffs have already provided: statutory text.  In Blumenthal, it 

was “determinative” that the plaintiffs had to rewrite the text.  Id. at 88.  They argued that a 

provision restricting Interior’s trust authority only as to lands “acquired under this subsection,” 

from a particular fund, in fact created a “blanket rule” barring trust acquisitions even of lands not 

acquired with that fund.  Id.  Here, by contrast, it is Interior and the Catawba that must rewrite the 

                                                 
8 The Catawba also have no adequate answer to the Settlement Agreement’s history.  They briefly 
aver that because the initial Agreement allowed the Catawba to “adopt and apply” enumerated 
provisions of the IRA (not including Section 5) to the extent they were “consistent with [this] 
Agreement,” and because the final Agreement deleted the enumeration, Congress must have 
intended to allow the Catawba to invoke Section 5.  Catawba Br. 13–14.  But the Catawba place 
little weight on this argument, and for good reason.  This is not a case where Congress merely 
“include[d] limiting language in an earlier version of a bill but delete[d] it prior to enactment.”  Id. 
at 14.  The final Agreement both deleted the enumeration and added something else—namely, that 
the Catawba could not invoke the IRA “to the extent such sections are inconsistent with” the 1993 
Act.  AR549.  While statutes sometimes modify language to change the substantive effect, they 
sometimes do so to express the same meaning more concisely or with different words.  See, e.g., 
Loving v. IRS, 742 F.3d 1013, 1019 (D.C. Cir. 2014) (Kavanaugh, J.).  Given the clear 
inconsistency between the 1993 Act and IRA Section 5, Congress understood that the final text’s 
more parsimonious approach accomplished the same result. 
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1993 Act.  As for Blumenthal’s discussion of the Connecticut statute’s purpose in resolving a 

“specific land dispute,” id. at 90, that only underscores how different the 1993 Act is.  The Second 

Circuit did not regard it as plausible to view the Connecticut act as “a comprehensive statute 

intended to settle once-and-for-all the extent of the Mashantucket Pequot’s sovereignty.”  Id.  But 

that perfectly describes the 1993 Act, which—unlike the Connecticut act—restored the Catawba’s 

federal recognition and identified the scope of the tribe’s rights (and their limits). 

Plaintiffs have also already addressed the Maine statute the Catawba invoke.  MSJ 26 n.8.  

That statute used distinctively broad language because it eliminated the general authority of “the 

United States” to acquire trust land for any “Indians or Indian nations … in the State of Maine.”  

Maine Indian Claims Settlement Act, Pub. L. No. 96-420, § 5(e), 94 Stat. 1785 (1980).  By 

contrast, when Congress limits Interior’s trust authority as to particular tribes, its language varies.  

Supra at 23–24 (discussing examples).  True enough, sometimes Congress says that Interior “shall 

not accept any real property in trust” outside a specified area.  E.g., Grand Ronde Restoration Act 

§ 8(c)(3).  But in other instances, Congress picks different language.  For example, when Congress 

recognized a set of Virginia tribes two years ago, it provided that Interior “shall” take into trust 

certain lands currently owned in particular counties, that Interior “may” take into trust after-

acquired lands in the enumerated counties, and that general Indian laws apply only to the extent 

“not inconsistent with the act”—leaving no doubt that Interior may not take lands elsewhere into 

trust.  E.g., Virginia Act §§ 106(a), 206(a), 306(a), 406(a), 506(a), 606(a).  The 1993 Act, like 

these other statutes, is plenty clear in establishing that the Catawba cannot invoke IRA Section 5 

to acquire trust land in North Carolina. 

B. The Catawba’s Arguments Based on Section 4 Are Irrelevant and Meritless. 

Below, Interior relied only on Section 9(a).  AR3876–81.  To avoid Section 9(a)’s limit 
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that the Catawba cannot invoke the IRA to the extent “inconsistent with” the 1993 Act, the 

Catawba now argue that Section 4(b) “independently authorized” the Catawba to invoke IRA 

Section 5.  Section 4(b) provides that “[n]otwithstanding any other provision of law, … the Tribe 

and its Members shall be eligible for all benefits and services furnished to federally recognized 

Indian tribes and their members because of their status as Indians.”  The Catawba aver that the 

phrase “benefits and services” authorizes the Catawba to invoke IRA Section 5.  Catawba Br. 14.  

This claim is both not properly before the Court and meritless.   

First, the Court could never validate Interior’s decision based on this argument because 

Interior did not rely on Section 4(b).  “[A]n administrative order cannot be upheld unless the 

grounds upon which the agency acted in exercising its powers were those upon which its action 

can be sustained.”  SEC v. Chenery Corp., 318 U.S. 80, 95 (1943).  The Catawba observe that 

Interior once “cited Section 4(b).”  Catawba Br. 15; see AR3876.  But that gets the Catawba 

nowhere because Interior pointedly declined to rely on Section 4(b), noting that it “generally 

addresses the Nation’s eligibility for federal benefits and services” before concluding that “Section 

9(a) … specifically made the Nation subject to … the IRA.”  AR3876.  If anything, this passage 

suggests that Interior believed Section 4(b) did not address IRA Section 5.  If Interior agreed with 

the Catawba, presumably its lawyers would be arguing Section 4(b) here—which they are not. 

Alternatively, the Catawba aver that Chenery does not apply to “issues of law.”  Catawba 

Br. 15.  The D.C. Circuit, however, has held that Chenery “applies to statutory interpretation,” 

given the “policy implications” the enterprise so often implicates.  N. Air Cargo v. U.S. Postal 

Serv., 674 F.3d 852, 860 (D.C. Cir. 2012).  Chenery’s only relevant exception is where “the agency 

has come to a conclusion to which it was bound to come as a matter of law, albeit for the wrong 

reason.”  Canonsburg Gen. Hosp. v. Burwell, 807 F.3d 295, 305 (D.C. Cir. 2015).  Here, the 
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ultimate question is whether Interior could and should exercise its Section 5 authority to, “in [its] 

discretion, … acquire” trust land.  25 U.S.C. § 5108.  This is not a case where Interior was “bound” 

to reach the result the Catawba urged.  Instead, Interior could have invoked Section 4(b) but 

deliberately chose not to (perhaps because of the untenable results the Catawba’s reading yields, 

infra at 31–33).  Chenery now bars this Court from invoking Section 4(b) to validate Interior’s 

action. 

Second, Catawba’s argument is wrong because, as the 1993 Act’s text and structure 

confirm, Congress did not understand IRA Section 5 to be a “benefit” or “service.”  Rather, the 

term “benefits and services” means the many actual services the federal government provides to 

Indian tribes and their members—as Section 4(b) itself describes in the very next sentence, such 

as “special services, educational benefits, medical care, and welfare assistance.”  In myriad 

statutes, Congress directs the government to provide health, welfare, and similar benefits and 

services to Indian tribes.9  Cf. NASDAQ Stock Mkt., LLC v. SEC, 961 F.3d 421, 428 (D.C. Cir. 

2020) (“Under the principle of ejusdem generis, ‘where general words follow an enumeration of 

specific items, the general words are read as applying only to other items akin to those specifically 

enumerated.’” (citation omitted)).  The IRA, however, is not one of those statutes. 

Proof positive is that the 1993 Act treats the IRA and “benefits and services” in different 

sections subject to opposite interpretive rules.  Section 9(a) addresses the IRA and makes the 

                                                 
9 E.g., 25 U.S.C. § 2414a(a)(1) (recounting “various programs established by Federal law 
providing health services and benefits to Indian tribes”); id. § 2431(a)(1), (3) (ordering review of 
“Federal programs providing education services or benefits to Indian children” and “Federal 
programs providing family and social services and benefits for Indian families and children”); id. 
§ 5368(c)(1) (“the Secretary shall provide funds to [an] Indian Tribe under a funding agreement 
for programs in an amount” including “any funds that are specifically or functionally related to the 
provision by the Secretary of services and benefits to the Indian Tribe or its members”); 25 C.F.R. 
§ 23.23(b)(3) (applications for grants under Indian Child Welfare Act must identify “number of 
resident Indian families and/or persons to receive benefits or services”). 
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Catawba “subject to such Act except to the extent such sections are inconsistent with th[e 1993] 

Act” (emphasis added).  Section 4(b) addresses eligibility for “benefits and services” and specifies 

that the Catawba and its members shall be eligible for “all benefits and services” 

“[n]otwithstanding any other provision of law” (emphasis added).  So when the 1993 Act and the 

IRA are inconsistent, the Act trumps—but when the Act is inconsistent with Indian “benefits and 

services” statutes, the Act gives way.  Interpreting the IRA and Section 5 as “benefits and services” 

would nullify Congress’s choice to treat those subjects separately and differently.  Cf. Republic of 

Sudan v. Harrison, 139 S. Ct. 1048, 1058 (2019) (“[W]e are hesitant to adopt an interpretation of 

a congressional enactment which renders superfluous another portion of that same law.”).   

Congress treated the IRA and “benefits and services” separately because it did not 

understand the IRA (and Section 5) to be a mere “benefit[]” or “service[].”  Rather, the IRA is the 

key structural statute that “repudiated” the assimilationist policies of the allotment era, “ended the 

… making  [of] allotments,” “extended the trust period for lands already allotted but not yet fee 

patented,” “allowed additional lands … to be acquired by the Federal Government for tribes,” and 

encouraged tribes to reorganize their governments.  Cass Cnty. v. Leech Lake Band of Chippewa 

Indians, 524 U.S. 103, 108 (1998); Brendale v. Confederated Tribes & Bands of Yakima Indian 

Nation, 492 U.S. 408, 436 (1989).  Indeed, Congress did not frame IRA Section 5 as a “benefit or 

service” to tribes but as a discretionary grant of power: “The Secretary … is authorized, in his 

discretion, to acquire” lands in trust.  25 U.S.C. § 5108; see Cass Cnty., 524 U.S. at 114. 

Meanwhile, the Catawba’s interpretation—faithfully applied—would blow up the Act’s 

reticulated land-acquisition scheme even in South Carolina.  That is because the D.C. Circuit “has 

interpreted similar ‘notwithstanding’ language … to supersede all other laws,” including other 

provisions “within the [same] Act.”  Liberty Mar. Corp. v. United States, 928 F.2d 413, 416 (D.C. 
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Cir. 1991).  So on the Catawba’s view, the grant of authority in IRA Section 5 would prevail even 

over the limits on trust acquisitions in the 1993 Act—a result that even the Catawba concede cannot 

be correct.  See Catawba Br. 6 (not disputing that the Act “displace[s] IRA acquisitions … in South 

Carolina.” (emphasis omitted)).  The answer to this untenable result is that Congress did not 

understand IRA Section 5 to be a “benefit” or “service” under Section 4(b).   

 If more were needed, the 1993 Act’s legislative history confirms that Section 4(b)’s 

reference to “benefits and services” does not include the IRA and Section 5.  Congressman John 

Spratt—who represented the South Carolina congressional delegation during negotiations, see 

AR541 § 1.2—described Section 4(b) as providing that “[t]he tribe and its members will qualify 

for federal Indian programs, such as health and education benefits, housing loans, and grants and 

loans for reservation development.”  139 Cong. Rec. 22,597 (1993) (statement of Rep. Spratt).  

Likewise, when the Congressional Budget Office provided a cost estimate for the 1993 Act, it said 

of Section 4 that “relevant federal agencies would be required to include additional members of 

the tribe among those eligible for benefits and may seek additional funds in order to provide such 

benefits.”  S. Rep. No. 103-124, at 36 (1993); accord H.R. Rep. No. 103-257, pt. 1, at 32–33 

(1993).  It was thus clear in 1993 that the phrase “benefits and services” meant the type of programs 

and benefits detailed in Section 4(b) itself, not IRA Section 5. 

C. Neither Chevron nor the Indian Canon Applies. 

For the same reasons explained above, neither Chevron nor the Indian canon applies: The 

1993 Act’s text is express, Interior’s reasoning has been inconsistent, and tribal interests are on 

both sides of this dispute.  Supra Part I.A.2.  The Catawba deny that Interior was inconsistent.  

Catawba Br. 24.  But as explained above, neither the Catawba nor the Federal Defendants grapple 

with the inconsistency between the 2018 and 2020 decisions in Interior’s reasoning.  Supra at 25–

27. 
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III. Interior’s Other Errors Require Vacatur. 

A.  Interior Violated the NHPA (EBCI Count V; Cherokee Count I). 

Interior violated the NHPA by failing to consult with the Cherokee Nation and by denying 

the EBCI its consultation rights.  MSJ 34–41.  Defendants’ responses are unpersuasive. 

1. Interior Cannot Dodge Its Obligation to Consult with the Cherokee Nation. 

Defendants do not dispute that, if Interior had a duty to consult with the Cherokee Nation, 

Interior violated that duty.  Nor could they: Interior never contacted the Cherokee Nation, and 

“consultation with one tribe doesn’t relieve the [agency] of its obligation to consult with any 

other.”  Standing Rock Sioux Tribe v. U.S. Army Corps of Eng’rs, 205 F. Supp. 3d 4, 32 (D.D.C. 

2016) (quotation marks omitted); accord Quechan Tribe of Fort Yuma Indian Reservation v. U.S. 

Dep’t of Interior, 755 F. Supp. 2d 1104, 1112 (S.D. Cal. 2020).  

Instead, Federal Defendants argue that they had no duty to consult with the Cherokee 

Nation because Interior’s own review before the March 12 Decision did not identify any “historic 

properties” at Kings Mountain.  U.S. Br. 22–28.  That argument, however, misunderstands the 

NHPA.  At the “first” phase of consultation, Interior “shall make a reasonable and good faith effort 

to identify any Indian tribes … that might attach religious and cultural significance to historic 

properties in the area of potential effects and invite them to be consulting parties.”  36 C.F.R. 

§ 800.3(f)(2) (emphasis added); see Standing Rock, 205 F. Supp. 3d at 9.  Interior then must 

provide any tribe that “might” attach such significance a “reasonable opportunity to identify its 

concerns about historic properties [and] advise on the identification and evaluation of historic 

properties.”  36 C.F.R. § 800.2(c)(2)(ii)(A) (emphasis added).  Indian tribes thus have a right to 

consult “on the identification … of historic properties,” id., which cannot be squared with Interior’s 

view that such properties’ proven existence is a prerequisite.  That explains why Interior’s normal 

practice, though dishonored here, is to consult routinely with the Cherokee Nation on projects in 
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North Carolina, Cleveland County, and Kings Mountain.  MSJ 36; ECF No. 42-1 ¶ 6–7.10 

The Federal Defendants cite no case adopting their remarkable view that Indian tribes have 

no consultation rights unless “historic properties” have already been identified.  To the contrary, 

the cases on which they rely say nearly the opposite.  In Narragansett Indian Tribe v. Warwick 

Sewer Authority, 334 F.3d 161 (1st Cir. 2003), the agency “dutifully initiated consultation” based 

only on the chance that artifacts might exist; the First Circuit then held that, because that 

consultation identified “no historic property,” the tribe had “no basis … to demand particular 

actions” after consultation concluded.  Id. at 167–68.  In Te-Moak Tribe of Western Shoshone of 

Nevada v. U.S. Department of the Interior, 608 F.3d 592 (9th Cir. 2010), the agency also consulted 

with the tribe; the Ninth Circuit merely rejected the argument that the agency waited too long to 

begin consultation.  Id. at 609; see Coyote Valley Band of Pomo Indians of Cal. v. U.S. Dep't of 

Transp., No. 15-CV-04987, 2018 WL 1569714, at *11 (N.D. Cal. Mar. 30, 2018) (noting that 

agency “communicated by telephone” with tribes, “attempted to negotiate a project-specific 

programmatic agreement, and attended face-to-face meetings” with the tribes, and rejecting 

argument that agency erred by not “consult[ing] earlier”).  In Concerned Citizens & Retired Miners 

Coalition v. United States Forest Service, 279 F. Supp. 3d 898 (D. Ariz. 2017), too, the agency 

“made numerous and substantial efforts to consult.”  Id. at 942.  None of these decisions supports 

                                                 
10 While the Federal Defendants characterize as “disputed” the question whether Kings Mountain 
falls within historic Cherokee territory, U.S. Br. 8, they do not actually dispute at summary 
judgment the position of the Cherokee Nation and the EBCI, or claim that Interior resolved this 
issue against Plaintiffs.  See U.S. Br. 8, 26 (“[s]etting aside” that factual dispute and proceeding 
“even … if” Plaintiffs’ position is correct).  In any event, Charles Royce’s study found that the 
Kings Mountain area, which lies to the west of the Catawba River and to the east of the Broad 
River, falls outside the Catawba’s “generally accepted” territory and served as “hunting ground[s] 
for … the Cherokees” (as well as the Catawba).  Charles C. Royce, The Cherokee Nation of 
Indians, in Fifth Annual Report of the Bureau of Ethnology to the Secretary of the Smithsonian 
Institution, 1883–1884, at 317 (1887); see MSJ 13 n.4. 
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the gutting of the NHPA that the Federal Defendants urge here.  

The Federal Defendants’ only argument is harmlessness—that there is no “evidence 

supporting a plausible conclusion that Interior would have” acted differently “had it consulted with 

the Cherokee.”  U.S. Br. 30.  But “the burden of establishing … prejudic[e] … is not … particularly 

onerous.”  Hermes Consol., LLC v. EPA, 787 F.3d 568, 579 (D.C. Cir. 2015) (internal quotation 

marks omitted).  And here, the Court “cannot conclude with sufficient certainty,” id., that Interior 

would have behaved the same had it fulfilled its consultation duty.  Kings Mountain contains a 

likely Cherokee archaeological site that Interior missed precisely because it did not consult—as 

evident from the Toombs declaration (as well as the Townsend declaration and the March 15 

letter).  ECF No. 42-1 ¶ 8, 12; see also ECF No. 41-2 ¶ 26.  While the Federal Defendants argue 

that such sources should not be considered on the merits, U.S. Br. 24–26 & n.15,11 they do not 

dispute that this information is appropriate for assessing harmlessness, U.S. Br. 31.  After all, when 

an agency fails to consult, the record will rarely disclose what the agency might have learned had 

it consulted.  See Hill Dermaceuticals, Inc. v. FDA, 709 F.3d 44, 47 (D.C. Cir. 2013). 

Nor is there merit to the Federal Defendants’ claim that the Final EA’s “protective 

procedures” render Interior’s error harmless.  U.S. Br. 30–32.  To begin, as the Ninth Circuit has 

held, “later NHPA review cannot cure the earlier violation.”  Pit River Tribe v. U.S. Forest Serv., 

469 F.3d 768, 787 (9th Cir. 2006).  That is because the agency has, at that point, already allowed 

the action to proceed in essentially its proposed form.  Mitigation measures triggered by 

                                                 
11 The Federal Defendants are wrong on this point.  This Court “may consider extra-record 
evidence” where there is a question “whether the agency complied with its procedural obligations” 
and where the record otherwise would not allow for “effective judicial review.”  United Student 
Aid Funds, Inc. v. DeVos, 237 F. Supp. 3d 1, 4 (D.D.C. 2017); see WildEarth Guardians v. Zinke, 
368 F. Supp. 3d 41, 58 n.14 (D.D.C. 2019).  In weighing whether Interior violated its consultation 
duty under the NHPA, the Court may consider what evidence existed that Interior failed to 
identify—especially because Interior in fact received the evidence of an archaeological site, via 
Townsend’s March 15 letter, before it completed and published its Final EA.  MSJ 14. 
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construction workers’ “inadvertent discover[ies]” and reviewed in the first instance by 

archaeologists handpicked by the Catawba and Cheves, AR2521, are no substitute for before-the-

fact consultation.  Hence, because Interior “violated NHPA by failing to complete the necessary 

review before” acting, cursory mitigation measures are no panacea.  Pit River, 469 F.3d at 787.  

That is especially true because Interior’s “protective procedures” do not protect the 

Cherokee Nation.  These procedures specify that, when human remains or cultural resources are 

discovered, the archaeologist chosen by the Catawba and Cheves will determine whether the 

finding is “significant”—and even if the finding is deemed significant, the Cherokee Nation’s 

THPO will not be contacted (only the EBCI’s THPO will be).  Again: “Indian tribes aren’t 

interchangeable, and consultation with one tribe doesn’t relieve the [agency] of its obligation to 

consult with any other tribe.”  Quechan Tribe, 755 F. Supp. 2d at 1112. 

Interior was well aware that the Cherokee Nation “might attach religious and cultural 

significance” to the Kings Mountain site, and thus Interior was obligated to “make a reasonable 

and good faith effort to … invite [the Cherokee Nation] to be [a] consulting part[y].”  36 C.F.R. 

§ 800.3(f)(2) (emphasis added); see 36 C.F.R. § 800.4(b).  Interior did not.  Summary judgment in 

the Cherokee Nation’s favor is warranted. 

2. Interior Violated Its Obligation to Consult with the EBCI. 

Interior also violated its duty to consult with the EBCI.  Principally, the Federal Defendants 

rely on a bulleted list of contacts with the EBCI.  U.S. Br. 28–29.  But “[c]ontact, of course, is not 

consultation.”  Standing Rock, 205 F. Supp. 3d at 32–33.  And the Federal Defendants’ key factual 

claim—that Interior “received no response to its January [30] letter” to the EBCI, U.S. Br. 29—is 

untrue.  The EBCI responded immediately by requesting a meeting and sending Principal Chief 

Richard Sneed to meet with Federal Defendants in person in Washington D.C., where he reiterated 

the EBCI’s concerns and asked for real consultation.  MSJ 40–41; ECF No. 41-1.  When Interior, 
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without warning, issued a final decision only weeks later, the EBCI was gobsmacked. 

The NHPA required Interior to give the EBCI “a reasonable opportunity” to consult, 36 

C.F.R. § 800.2(c)(2)(ii)(A), and “reasonableness” is context-specific.  Here, the EBCI had a long 

history of collaborative consultation with the BIA.  ECF No. 41-2 ¶¶ 10–13.  The EBCI did not 

expect to be treated as an adversary in litigation, even as the trust application remained pending.  

If Interior had, contrary to its past practice, required a response in a particular form or by a date 

certain, the EBCI would have complied.  But the EBCI’s confidentiality “agreement with the North 

Carolina Division of Archaeology” burdened its ability “to disclose the specific information in the 

[state] site files” about Kings Mountain.  Id. ¶ 23.  Especially absent any warning, the EBCI cannot 

be faulted for assuming that Interior would initiate a genuine consultation process that would 

accommodate these concerns.  Indeed, the record shows that as late as January 27, 2020 (only 45 

days before the March 12 Decision), the BIA’s schedule contemplated 90 days for a decision, 

which Interior accelerated only after pressure from the Catawba and Cheves.  AR2467, AR2469.  

The sandbagging Interior undertook in lieu of its normal process did not provide the EBCI the 

“reasonable opportunity” the NHPA demands.  36 C.F.R. § 800.2(c)(2)(ii)(A). 

Again, the Federal Defendants cannot escape their consultation duty by arguing that 

Interior had no duty to consult unless the EBCI first proved to Interior that historic properties 

existed.  Supra Part III.A.1.  Proof is not a prerequisite to consultation under the NHPA.  Indeed, 

when the EBCI raised Interior’s lack of consultation before the agency, AR2475–76, Interior did 

not respond by asserting that it had no duty to consult.  Rather, it sent its January 30 letter with an 

attachment invoking “Section 106 of the [NHPA]” and “the Advisory Council on Historic 

Preservation’s Regulations … codified at 36 CFR Part 800.”  AR2481–82.  Under Chenery, 

Interior’s counsel cannot ask this Court to sustain its decision based on a rationale that squarely 
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contradicts Interior’s statements and conduct below. 

The Federal Defendants’ harmlessness argument, U.S. Br. 30–32, fails largely for the same 

reasons as above: “[L]ater NHPA review cannot cure the earlier violation.”  Pit River, 469 F.3d at 

787; supra at 36–37.  It is by no means “certain[],” Hermes, 787 F.3d at 579, that Interior would 

have proceeded identically had it known about a likely Cherokee archaeological site.  As for the 

Final EA’s mitigation measures, to the extent they provide for contact with the EBCI’s THPO after 

“inadvertent” discoveries, it is only after a handpicked non-Cherokee archaeologist makes a 

critical threshold determination that a finding is “significant.”  AR2521.  That paltry and uncertain 

step does not undo the harm from Interior’s failure to fulfill its consultation duties. 

B. Interior Violated NEPA (EBCI Count VI; Cherokee Count II). 
 

Interior also violated NEPA—first, by not preparing an EIS.  On the critical issue of 

Interior’s failure to consider the project’s impact on cultural resources, MSJ 42–43, the Federal 

Defendants simply reference their NHPA arguments.  But as Plaintiffs have explained, had Interior 

conducted the consultation the NHPA demands, it could not have reached the same conclusions 

about the project’s impact on cultural resources.  See supra 36–37; MSJ 42–43.  Indeed, that is 

exactly why Interior was supposed to consult with the EBCI and Cherokee Nation before issuing 

its Draft EA.  MSJ 43.  In their haste to shrug off the NEPA violation, the Federal Defendants also 

ignore that Interior’s NEPA duties were broader than its NHPA duties—so their main NHPA 

argument (lack of a proven “historic property”) falls flat.  Id. 

The Federal Defendants are also wrong in claiming that Interior’s error on cultural 

resources, serious though it was, is “Plaintiffs’ only reason for arguing … that an EIS was 

required.”  U.S. Br. 32; see MSJ 43–44.  The Federal Defendants ignore the Final EA’s failure to 

consider impacts on the “locality,” 40 C.F.R. § 1508.27(a), including not just cultural resources 
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but pollution and other harm to recreation at nearby state parks.12  They ignore the potential 

jurisdictional quagmire that may result from attempts to reconcile the 1993 Act with trust 

acquisitions in North Carolina, MSJ 44; see 25 C.F.R. § 151.10(f) (Interior must consider 

“[j]urisdictional problems and potential conflicts of land use”), as well as the crime that may result 

from the Kings Mountain project and the slashing of revenues for the EBCI and its members.13  

And they ignore the project’s cumulative impacts.  While the Federal Defendants aver that the 

evidence of development on 125 acres of land around Kings Mountain comes from “post-

decisional materials,” U.S. Br. 32; MSJ 44, these materials just reinforce what was already 

obvious: The Kings Mountain project will not stand alone.  That the Final EA considered other 

cumulative impacts, U.S. Br. 32, does not excuse the failure to consider all such impacts. 

The Federal Defendants also fail to rehabilitate Interior’s lack of adequate consideration of 

alternatives.  MSJ 45.  As Defendants do not dispute, the March 12 Decision is the first time, in 

the more than 30 years since IGRA’s enactment, that Interior has exercised its Section 5 power to 

take land into trust for a casino in a State where the tribe had no trust land—much less within the 

treaty territory of a different Indian tribe.  MSJ 4, 27.  The Federal Defendants suggest that no 

viable alternative existed because the Cherokee Nation and the EBCI claim the entire Southeast.  

U.S. Br. 33.  But that is not true—and the key point for present purposes is that Interior did not 

                                                 
12 MSJ 15; Decl. of Sonya Arrowood Beaty, ECF No. 52-1, ¶¶ 5–6 (concerning the project’s 
proximity to Kings Mountain Gateway Trail and Crowders Mountain State Park, as it relates to 
pollution and safety while hiking); Decl. of Felicia Dover, ECF No. 52-2, ¶ 9 (concerning the 
project’s proximity to Crowders Mountain State Park and the Gateway Trail and negative impacts 
that resulting traffic will have on local wildlife, as well as noise and pollution). 

13 MSJ 47 (citing Beaty Decl., ECF No. 51-2, ¶¶ 6–10; Dover Decl., ECF No. 52-2, ¶¶ 6–17; 
Landers Decl., ECF No. 52-3, ¶¶ 9–17; Arrowood Decl., ECF No. 52-5, ¶¶ 8–11; Clark Decl., ECF 
No. 52-4, ¶¶ 6–7; James McLeymore Decl., ECF No. 52-6, ¶¶ 6–11; John McLeymore Decl., ECF 
No. 52-7, ¶¶ 5–7; Stephen McLeymore Decl., ECF No. 52-8, ¶¶ 6–8; William D. McLeymore 
Decl., ECF No. 52-9, ¶¶ 5–7; William S. McLeymore Decl., ECF No. 52-10, ¶¶ 6–9). 
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even try to consider a development anywhere else (for example, at a location that lacks a likely 

Cherokee archaeological site, or that is not next door to the major metropolitan area closest to the 

EBCI’s trust lands and casinos).  Cf. AR960 (Interior’s initial rejection of the Catawba’s 

alternatives analysis as inadequate, stressing that “agencies are required to ‘rigorously explore and 

objectively evaluate all reasonable alternatives’”).  The one alternative Interior considered—a 

truck stop at Kings Mountain, AR3893–94—does not satisfy its duty to evaluate all reasonable 

alternatives.  See Pub. Emps. for Env’t Resp. v. U.S. Fish & Wildlife Serv., 177 F. Supp. 3d 146, 

154 (D.D.C. 2016) (“It is not enough that the alternatives it considered are consistent with the need 

for the proposed action”; agency “must address the accusation that it improperly excluded from 

consideration additional reasonable alternatives that would also meet the agency’s objectives”).14 

C. Interior Violated the APA by Failing to Consider Wallace Cheves’s Criminal 
History (EBCI Count IV). 

Defendants do not dispute that Wallace Cheves is a driving force behind the Kings 

Mountain development;15 that he has a lengthy rap sheet including indictments and enforcement 

actions for illegal gaming in Ohio, South Carolina, and Alabama; that the management contract 

Cheves has extracted is exploitative; that Interior knew about concerns over Cheves’s involvement 

but failed to say one word about those concerns; or that Interior, even today, continues to stonewall 

the EBCI’s Freedom of Information Act requests.  MSJ 3, 16–17, 33–34.  Their only real argument 

is that Interior was free to ignore these concerns because they “have no bearing on [Interior’s] 

                                                 
14 Contra the Catawba (at 28), the decision in Vermont Yankee Nuclear Power Corp. v. NRDC, 
Inc., 435 U.S. 519 (1978), is irrelevant here.  There, the challengers presented only “cryptic and 
obscure” arguments to the agency and then sought to invalidate the action because the agency 
failed to address those arguments.  Id. at 553–54.  Here, the EBCI forcefully asserted their position 
that “[b]ecause the lands would encroach on Cherokee aboriginal and historical territory,” Interior 
“must fully assess … alternative locations for Catawba land acquisitions.”  AR2476. 

15 AR50 (Cheves completed the “User Questionnaire” required for the Phase I Environmental 
Assessment); AR927, AR1112–13 (cc’ing Cheves on official communications to the BIA); 
AR2461 (communicating with Cheves, not the Catawba, regarding the EA schedule). 
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authority … to take land into trust.”  U.S. Br. 21; see Catawba Br. 27 (similar). 

These concerns are, however, relevant to Interior’s exercise of discretion under IRA 

Section 5.  As explained, the March 12 Decision rested on the premise that the Catawba’s proposed 

casino development will proceed.  Supra Part I.B.3.  If Cheves’s criminal history will jeopardize 

approval of the Catawba’s gaming by the National Indian Gaming Commission [“NIGC”], that 

fact is relevant to the trust decision.  The Federal Defendants’ claim that IGRA’s “bad actor” 

provisions are “enforceable … only by the [NIGC],” U.S. Br. 20, thus misses the point.  The EBCI 

Plaintiffs do not ask Interior to “enforce” IGRA’s bad-actor provisions but only to consider the 

foreseeable consequences of granting an application premised on the Catawba gaming in 

partnership with a character with a long criminal record and clear disregard for IGRA’s 

requirements.   

IV. Federal Defendants’ Standing Arguments Lack Merit. 

Defendants do not contend that Plaintiffs lack Article III standing writ large.  Nor could 

they.  Plaintiffs have submitted detailed evidence that the Individual Plaintiffs live within a few 

miles of the Kings Mountain site and oppose the development because they fear that it will impact 

their community for the worse by increasing traffic, exacerbating crime and drug abuse, polluting 

the air they breathe and the water they drink, and disrupting the nearby parks and trails they use 

for recreation.  MSJ 47–48.  The EBCI and the Cherokee Nation face a grave risk that their cultural 

patrimony, sitting beneath their ancestral lands, will be destroyed.  Id. at 46.  And the Federal 

Defendants concede that the Kings Mountain development will reduce the EBCI’s gaming 

revenues, U.S. Br. 11—and the EBCI has submitted further evidence showing that this reduction 

will hinder its ability to provide services and payments to members.  MSJ 46–47.  Nonetheless, 

the Federal Defendants press two limited standing arguments: (1) that the EBCI Plaintiffs cannot 

raise arguments based on the 1993 Act because they are outside its “zone of interests,” and (2) that 
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Plaintiffs lack standing under the NHPA.  Both arguments fail. 

A. The EBCI Plaintiffs Fall Within the Relevant Zone of Interests and Can Press 
Their Claims Based on the 1993 Act, the IRA, and IGRA. 

The Federal Defendants’ “zone of interests” challenge to the EBCI Plaintiffs’ Counts I 

through IV16 simply rehashes their merits argument—but it is even weaker because the zone-of-

interests test is so lenient.  They aver that because the 1993 Act addresses only “land in South 

Carolina,” and “was designed to resolve claims asserted by Catawba against [South Carolina] and 

the United States,” the only “interests promoted are those of Catawba, South Carolina, and the 

United States.”  U.S. Br. 12.  Indeed, Federal Defendants suggest that no one “residing outside of 

South Carolina could assert claims” implicating the 1993 Act.  Id.   

These arguments lack merit.  True enough, if Defendants successfully urge this Court to 

rewrite the 1993 Act to append a nontextual “South Carolina only” limit, they could prevail on the 

merits of EBCI Counts I and II (though not Count III or IV, see infra Part IV.B).  But if the Court 

agrees that the Act means what it says and restricts the Catawba to gaming and trust acquisitions 

in South Carolina, then it is nonsensical to say no one “outside of South Carolina” can enforce 

those limits. 

Plaintiffs have an APA cause of action—or, as it used to be called, prudential standing—

so long as they are “aggrieved by agency action within the meaning of a relevant statute.”  Ark. 

Dairy Co-op Ass’n v. U.S. Dep’t of Agric., 573 F.3d 815, 833 (D.C. Cir. 2009) (quotation marks 

omitted).  “Given the APA’s ‘generous review provisions,’ and the ‘drive for enlarging the 

category of aggrieved “persons,”’ the “test is not ‘especially demanding’ ….”  Patchak v. Salazar, 

632 F.3d 702, 705 (D.C. Cir. 2011) (Patchak I) (citations omitted), aff’d and remanded sub nom. 

                                                 
16 The Federal Defendants identify their zone-of-interests argument as addressing Counts I–III.  
See U.S. Br. 11.  Both Counts III and IV, however, concern IGRA violations.  First Am. Compl. 
¶¶ 234–249.  The EBCI Plaintiffs assume the Federal Defendants meant to encompass Count IV.  
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Patchak II, 567 U.S. 209.  A would-be plaintiff need only “arguably” be within the relevant zone 

of interests, and “the benefit of any doubt goes to the plaintiff.”  Patchak II, 567 U.S. at 225.  

Contrary to the Federal Defendants’ suggestion, U.S. Br. 12, the “focus” is ‘“not on those who 

Congress intended to benefit, but on those who in practice can be expected to police the interest 

that the statute protects.’”  TOMAC v. Norton, 193 F. Supp. 2d 182, 188 (D.D.C. 2002) (quoting 

Mova Pharm. Corp. v. Shalala, 140 F.3d 1060, 1075 (D.C. Cir. 1998)), aff’d sub nom. TOMAC, 

Taxpayers of Mich. Against Casinos v. Norton, 433 F.3d 852 (D.C. Cir. 2006); accord Nat’l Credit 

Union Admin. v. First Nat’l Bank & Tr. Co., 522 U.S. 479, 495–98 (1998) [“NCUA”] (similar).  

Hence, the zone-of-interests test forecloses suit “only when a plaintiff’s ‘interests are so marginally 

related to or inconsistent with the purposes implicit in the statute that it cannot reasonably be 

assumed that Congress intended to permit the suit.’”  Patchak II, 567 U.S. at 225 (citation omitted).   

Under that lenient test, this is an easy case.  If the 1993 Act limits the Catawba from gaming 

or acquiring trust land in North Carolina, then of course the parties who “can be expected to police 

th[at]” restriction, TOMAC, 193 F. Supp. 2d at 188, are those who live near the Catawba’s 

proposed development and nearby tribes whose own gaming revenues will suffer.  Their “stake in 

opposing the [Catawba’s] casino is intense and obvious.”  Patchak I, 632 F.3d at 707.  In arguing 

otherwise, the Federal Defendants both mischaracterize the Act and ignore the other relevant 

statutes—IGRA and the IRA—confirming that the EBCI Plaintiffs fall within a relevant zone of 

interests.  The Act, as noted above, does not limit its horizons to South Carolina but resolved 

claims concerning “land … located anywhere within the United States,” 1993 Act § 6(a), including 

“treaty and land claims in … North … Carolina” (where the Individual Plaintiffs live), AR448.  

Supra at 4–5; MSJ 19.  The Act also sets forth the rights that “Members of the Tribe” have, and 

do not have, “in the Tribe’s service area” extending into North Carolina.  1993 Act § 4(b). 
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Meanwhile, the 1993 Act interlocks with IGRA and the IRA by establishing when the 

Catawba can invoke these statutes.  As “the Supreme Court has acknowledged,” a court assessing 

prudential standing is “‘not limited to considering the statute under which [plaintiff] sued,’” 

Akiachak Native Cmty. v. U.S. Dep’t of Interior, 584 F. Supp. 2d 1, 8 (D.D.C. 2008) (citation 

omitted; alteration in original); rather, it should analyze any statutes with “an integral relationship” 

to the plaintiff’s claim, id. (quoting Air Courier Conference of Am. v. Am. Postal Workers Union 

AFL-CIO, 498 U.S. 517, 530 (1991)).  Here, IGRA and the IRA assuredly qualify.  E.g., 25 C.F.R. 

§ 151.10 (requiring Interior to assess, under IRA Section 5, the “statutory authority for the 

acquisition,” which here purportedly comes from the 1993 Act); see Patchak I, 632 F.3d at 706 

(“regulations implementing statutes may cast some light on what the statutes arguably protect”); 

Wilderness Soc. v. Griles, 824 F.2d 4, 18 n.11 (D.C. Cir. 1987) (explaining that “plaintiffs [may] 

allege a violation of one statute while relying upon a different law to pass the zone of interests 

test” and analyzing “three complementary enactments” to assess the zone of interests). 

The EBCI Plaintiffs have myriad interests arguably protected by the constellation of 

statutes at issue here. 

First, the Individual Plaintiffs are neighbors who face concrete harm from gaming at Kings 

Mountain, which they contend violates the 1993 Act, IGRA, and IRA Section 5.  “Although neither 

IGRA nor the [Interior land-into-trust] regulations create a cause of action for private parties, 

IGRA provides for the consideration of effects on surrounding communities and the regulations 

provide for consideration of land use conflicts and NEPA requirements.”  TOMAC v. Norton, 193 

F. Supp. 2d at 190.  The D.C. Circuit has recognized that the IRA and its implementing regulations 

protect the interests of those “who live close to proposed Indian gaming establishments.”  Patchak 

I, 632 F.3d at 706.  So, too, “[t]hose in the surrounding community who are impacted by gambling 
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fall within IGRA’s zone of interest.”  Amador Cnty. v. Salazar, 640 F.3d 373, 379 (D.C. Cir. 2011).  

Each of the Individual Plaintiffs, “whose alleged injury flows from [his or her] proximity to the 

gambling operation, is ‘arguably protected’ and is thus a proper party to enforce the limitations 

IGRA imposes on the Secretary.”  Id.  Likewise, as the Supreme Court recently summarized, 

Interior “typically acquire[s] land with its eventual use in mind, after assessing potential conflicts 

that use might create”—and “so neighbors to the use … are reasonable—indeed, predictable—

challengers …: Their interests, whether economic, environmental, or aesthetic, come within [IRA 

Section 5’s] regulatory ambit.”  Patchak II, 567 U.S. at 227–28.  The same is true here.   

Second, the EBCI is a nearby tribe whose interests, including as a competitor, will suffer 

from Interior’s violation of the geographic limits the 1993 Act imposes on IGRA and IRA Section 

5.  The Supreme Court has recognized that, when Congress creates geographic boundaries, those 

who benefit from the boundaries have standing to enforce them.  See, e.g., NCUA, 522 U.S. at 491 

(rival bank had prudential standing under National Banking Act because, “by limiting the ability 

of national banks to do business outside their home States, ‘Congress ha[d] shown a concern to 

keep national banks from gaining a monopoly’” (citation omitted)).  Moreover, IGRA expressly 

requires Interior to consult with “officials of other nearby Indian tribes.”  25 U.S.C. § 2719(b)(1).17  

And Interior’s Section 5 regulations require it to examine “[j]urisdictional problems and potential 

conflicts of land use which may arise,” 25 C.F.R. § 151.10(f)—which encompasses the problems 

and conflicts Plaintiffs claim arise from the 1993 Act and the destruction of Cherokee artifacts 

threatened by the Kings Mountain development. 

In particular, the EBCI satisfies the zone-of-interests test as a competitor.  The Supreme 

                                                 
17 IGRA regulations limit consultation to tribes “located within a 25-mile radius.”  25 C.F.R. 
§ 292.2.  But Interior’s decision to impose artificial geographic limits on consultation does not 
change Congress’s recognition that “nearby” tribes’ interests are relevant. 
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Court and the D.C. Circuit have repeatedly held that plaintiffs satisfy the APA’s zone-of-interests 

test under statutes designed to regulate their competitors’ economic activities, regardless of 

whether the statutes were intended to protect the plaintiffs’ interests.  E.g., NCUA, 522 U.S. at 

495–96; Clarke v. Sec. Indus. Ass’n, 479 U.S. 388, 403 (1987); Arnold Tours, Inc. v. Camp, 400 

U.S. 45, 46 (1970); Wabash Valley Power Ass’n, Inc. v. FERC, 268 F.3d 1105, 1112 (D.C. Cir. 

2001); MD Pharm., Inc. v. DEA, 133 F.3d 8, 12 (D.C. Cir. 1998); see Bank of Am. Corp. v. City 

of Miami, 137 S. Ct. 1296, 1304 (2017) (city’s secondary economic injuries “fall within the zone 

of interests” of the Fair Housing Act).  That is because “he who is ‘likely to be financially’ injured 

may be a reliable private attorney general to litigate.”  Ass’n of Data Processing Serv. Orgs., Inc. 

v. Camp, 397 U.S. 150, 154 (1970) (citation omitted).  Hence, courts have repeatedly recognized 

that competitor tribes may fall within the zone of interests of the IRA and IGRA.  See, e.g., 

Artichoke Joe’s v. Norton, 216 F. Supp. 2d 1084, 1117 (E.D. Cal. 2002) (IGRA “arguably 

manifests a desire to foster some degree of competition”), aff’d sub nom. Artichoke Joe’s 

California Grand Casino v. Norton, 353 F.3d 712 (9th Cir. 2003); Sault Ste. Marie Tribe of 

Chippewa Indians v. United States, 288 F.3d 910, 914 (6th Cir. 2002) (“Supreme Court caselaw 

provides considerable support for the conclusion that the ‘zone of interests’ concept is sufficiently 

broad to embrace … an actual or potential competitor”); Am. Greyhound Racing, Inc. v. Hull, 146 

F. Supp. 2d 1012, 1042 (D. Ariz. 2001), vacated on other grounds, 305 F.3d 1015 (9th Cir. 2002). 

Set against this mountain of law, the Federal Defendants offer virtually nothing.  They cite 

two cases they say establish that the zone-of-interests test encompasses only plaintiffs who either 

(1) were parties to a settlement agreement that settlement legislation implements or (2) “use,” or 

“claim an ownership interest in,” “the lands whose ownership was resolved by … [the] 

legislation.”  U.S. Br. 12–13.  Neither decision, however, actually supports the Federal 
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Defendants’ position.  Akiachak held that “Alaska, as a party to” a settlement, was “clearly within 

the zone of interests,” without limiting who else might qualify.  584 F. Supp. 2d at 8.   

Griles also does not indicate that would-be plaintiffs must “use,” or “own,” lands resolved 

by a settlement.  The only issue Griles squarely decided concerned Article III standing, holding 

that environmental groups lacked standing to challenge the withdrawal of protection from “several 

hundred thousand to six million” acres of Alaska lands pursuant to a settlement.  824 F.2d at 7 n.1.  

The D.C. Circuit dismissed because the groups grounded their standing on their use of protected 

lands but were “unable to name any specific lands that they intend to visit that either have been or 

will be shifted from federal to state or native ownership.”  Id. at 13.  That holding is irrelevant here 

because the EBCI Plaintiffs have myriad injuries satisfying Article III (as the Federal Defendants 

do not dispute).  Supra at 45–46; MSJ 46–47.  What is relevant here is Griles’ statement, albeit in 

dicta, that if the plaintiffs had Article III standing, they would “pass the zone of interests test.”  

824 F.2d at 18 n.11.  Griles explained that the “three complementary [statutory] enactments” at 

issue “struck a purposeful balance,” were “intended to be ‘fair to … all of the people of the United 

States,” and at least arguably protected the environmental interests the plaintiffs invoked.  Id.  That 

underscores why the EBCI Plaintiffs may sue to enforce the balance struck in the 1993 Act. 

The Federal Defendants’ arguments based on the 1993 Act (meritless as they are) do not 

even apply to EBCI Counts III (Restored Lands) and IV (violation of IGRA’s policies against 

“corrupting influences” on Indian gaming).  Those claims arise directly under IGRA.  As 

explained, neighboring residents and nearby tribes fall within the relevant zone-of-interests. 

B. Plaintiffs Have Standing to Challenge Interior’s Violation of the NHPA. 

The Federal Defendants perversely argue that Plaintiffs lack standing under the NHPA 

because, due to the Federal Defendants’ NHPA violation, Plaintiffs cannot be sure that Cherokee 

cultural patrimony remains intact at the Kings Mountain site.  U.S. Br. 10.  This argument once 
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again ignores the governing standard.  While purely “speculative” injuries do not suffice, Article 

III does not shut the courthouse doors simply because injury is not certain to occur.  So long as 

plaintiffs show they face a “‘substantial risk’ of … injury,” they have Article III standing.  Attias 

v. Carefirst, Inc., 865 F.3d 620, 627 (D.C. Cir. 2017) (collecting cases).  Here, Plaintiffs readily 

satisfy that standard because they have shown that the Kings Mountain site likely contains 

Cherokee cultural patrimony that development will destroy.  MSJ 46.   

While the Federal Defendants try to shrug off this showing as a mere “unsupported … 

alleg[ation],” U.S. Br. 10, it is anything but.  Two experts on Cherokee archaeology have provided 

sworn declarations concluding that “the Kings Mountain site is likely to contain Cherokee cultural 

resources.”  ECF No. 41-2 at 4, ¶ 26; ECF No. 42-1 at 2, ¶ 12.  And they have explained why—

namely, that North Carolina state records show that “an historical pottery kiln and prehistoric lythic 

scatter” were found at the site; that the site sits within Cherokee historical territory; that Cherokee 

artifacts have been found “within ten miles”; and that, given that “Cherokees have always greatly 

outnumbered Catawbas in this area,” the artifacts found at Kings Mountain “are more likely to be 

Cherokee.”  ECF No. 41-2 at 4–5 ¶¶ 21, 26–27; see ECF No. 42-1 at 2 ¶ 12.  The Federal 

Defendants have nothing to counter this evidence. 

 Alternatively, the Federal Defendants argue that redressability is absent because, even if 

Interior does not take the land into trust, “the site will remain privately owned and fully 

developable.”  U.S. Br. 11.  Redressability, however, does not require proof to a certainty that no 

one will ever injure the plaintiffs, but only “a ‘substantial likelihood’ that the requested relief will 

remedy the alleged injury in fact.”  Teton Historic Aviation Found. v. U.S. Dep’t of Def., 785 F.3d 

719, 724 (D.C. Cir. 2015) (citation omitted).  Here, a favorable decision will, for sure, eliminate 

the imminent injury Plaintiffs face from the Catawba’s proposed development.  It is neither here 
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nor there that some private party might, someday, choose to embark on a different development. 

CONCLUSION 

For the foregoing reasons, the Court should grant summary judgment to Plaintiffs, deny 

Defendants’ cross-motions, and hold unlawful, set aside, and vacate Interior’s March 12, 2020 

Decision and the findings and conclusions on which it was based. 
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