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Corporation of the President of the Church ) 
of Jesus Christ of Latter-Day Saints, a ) 
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a Utah Corporation,    )   
      ) 
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      ) 
 
 

Pursuant to Rule 12(b)(1) and 12(b)(6), Defendant has moved to dismiss this case. 

Defendant hereby provides this Reply in Support of Motion to Dismiss. 
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INTRODUCTION 

The sovereign Navajo Nation has the right to decide whether Plaintiffs are liable for their 

on-reservation solicitations of Navajo parents to enroll their children in the Indian Placement 

Program given their active misrepresentations or culpable omissions of the true risks the children 

faced in the program. Plaintiffs should be accountable to the Navajo people, in Tribal Court, for 

these misleading presentations. 

In their response to the Motion to Dismiss, Plaintiffs argue that the tortious conduct all 

occurred off reservation. This is false. While the actual assaults occurred off the reservation, 

Defendant has brought her action in Tribal Court based upon the solicitation and entrustment that 

occurred on the Navajo Nation. A person who uses misrepresentations and omissions to persuade 

a parent to entrust a child into the path of a known danger should be accountable for those 

misrepresentations and omissions. 

Because the Navajo Nation has never surrendered jurisdiction over this dispute, it is 

illogical to argue that the question of whether this case has settled should be decided by a federal 

court sitting in Salt Lake City. Defendant is a Navajo Indian living on the Navajo Nation 

reservation. She has brought her action in Tribal Court to hold Plaintiffs liable for their on-

reservation conduct. That case is still pending in Tribal Court, and the Tribal Court should decide 

whether an accord and satisfaction has been reached. 

This cases should be dismissed. 

ARGUMENT 

I. The Navajo Nation Has Jurisdiction Over This Dispute Because It Arises out 
of On-Reservation Conduct, Which Falls Within The Adjudicatory Power of  
the Navajo People Under the Treaty of 1868. 

In this case, Defendant is seeking to establish, under Navajo law, that Plaintiffs’ on-

reservation program of solicitation for children to be entrusted into the Placement Program 
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imposed upon them a duty of care to warn the parents of known harm, specifically, the known 

harm of molestation.  

The “duty to warn” is critical to Defendant’s case. Where there is a special relationship 

between two parties, one party has a duty to warn those endangered by the conduct of another. 

Restatement (Second) Torts, § 315 (1965). A “special relationship” exists where one assumes 

responsibility for the children of another. Pamela L. v. Farmer, 169 Cal. Rptr. 282 

(Cal. Ct. App. 1980) (“In this case plaintiffs were dependent upon respondent because plaintiffs 

are children. Being of tender years they were particularly vulnerable to this sort of misconduct and 

not fully able to protect themselves against it.”) The existence of such duty is factually specific, 

and requires the parties to develop the factual record on issues such as foreseeability of harm, 

degree of certainty, closeness between the harm and the Plaintiffs’ conduct, moral blame and the 

policy of preventing future harm. Juarez v. Boy Scouts of America, 81 Cal.App.4th 377 (Cal. Ct. 

App. 2000).1 

  The question to be decided under Navajo law in the underlying tribal case is whether the 

Plaintiffs, though their solicitation of parents to entrust their children into the care of the LDS 

Defendants, had a duty to warn such parents of their knowledge that some children in the 

Placement Program were being molested. There can be no serious doubt that the solicitation and 

entrustment activities occurred entirely on the Navajo Nation reservation. As laid out in detail in 

the motion to dismiss, Plaintiffs engaged in a complex web of conduct, all of which was located 

on the Navajo Nation, designed to convince parents to entrust their children into Mormon foster 

families off of the reservation.  

                                                 
1 Indeed, whereas the California appellate court in Juarez imposed a duty to warn of the dangers of 
molestation upon the Boy Scouts, the present case involves a much greater duty of care due to the fiduciary 
relationship that a church owes to its laity. William Prosser, Handbook of the Law of Torts § 106, at 697 
(4th ed. 1971). 

Case 2:19-cv-00062-CW-DAO   Document 24   Filed 04/18/19   PageID.334   Page 3 of 14



 
 

 4 

 Plaintiffs’ assumption that Defendant is targeting “off-reservation conduct” is the 

underpinning of their response. This assumption is false, and it should cause this Court to reject 

Plaintiff’s arguments. Defendant contends, for example, that Navajos maintain the right to exclude 

church entities such as the Plaintiffs. With that right to exclude, comes adjudicatory jurisdiction 

over their on-reservation conduct. Window Rock Unified School District v. Reeves, 861 F.3d 894, 

904–05 (9th Cir. 2017), as amended (Aug. 3, 2017), cert. denied, 138 S. Ct. 648, 199 L. Ed. 2d 

586 (2018). The Ninth Circuit ruled “as the treaty makes clear, the land at issue here is ‘within the 

exclusive sovereignty of the Navajos,’ and from this sovereignty, regulatory and adjudicative 

authority follow.”  Reeves, 861 F.3d at 904–05. 

Plaintiffs contend that Reeves is limited to the Navajo Nation’s “power to exclude non-

members from tribal land generally grants those tribes adjudicative jurisdiction, but only over 

actionable conduct on tribal land.” Resp. to Mot. to Dismiss at 15 (emphasis in original). Since 

Defendant is asking the Navajo Tribal Court to determine liability arising from actionable conduct 

on tribal land, Plaintiffs’ argument is unavailing. 

Plaintiffs also attack a case upon which the Ninth Circuit relied in Reeves, Water Wheel 

Camp Recreation Area, Inc. v. LaRance, 642 F.3d 802 (9th Cir. 2011). However, the doctrine that 

tribal adjudicatory authority derives from the treaty right to exclude is very much a doctrine 

recognized by the 10th Circuit. In Norton v. Ute Indian Tribe of the Uintah, 862 F.3d 1236 (10 

Cir. 2017), the 10th Circuit unmistakably found that the right to exclude gave the Ute Tribe 

adjudicatory jurisdiction over a trespass claim. In so doing, the 10th Circuit relied upon the U.S. 

Supreme Court’s decision in Strate v. A-1 Contractors, 520 U.S. 438, 453 (1997), to conclude that 

“where tribe’s possess authority to regulate the activities of non-members, civil jurisdiction over 
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disputes arising out of such activities presumptively lies in the tribal courts.” Strate, 520 U.S. at 

453; Norton, 862 F.3d at 1245. 

This Court should rule that due to the Navajo Nation’s treaty right to exclude Plaintiffs 

from the reservation, it has adjudicatory authority to determine whether the on-reservation conduct 

of Plaintiffs gave rise to a duty to warn Navajo parents of the risks of the Placement Program, and 

whether the on-reservation conduct of the Plaintiffs violated that duty to warn. The case should be 

dismissed. 

II. The Montana Exceptions Do Not Apply To The Navajo Nation’s Exercise Of 
Treaty Powers, Including The Power To Exclude. 

Because this case deals with Plaintiffs’on-reservation conduct, the Navajo Nation has a 

treaty right to adjudicate this dispute and Montana does not apply. As noted in the motion to 

dismiss, and as completely ignored by Plaintiffs, Montana dealt with the rights to a riverbed. 

Montana v. U.S., 450 U.S. 544, 553 (1981).The navigable waters at stake took the case out of the 

treaty analysis and directed the parties to examine the inherent powers of a tribe. Id. This case does 

not involve navigable waters, and the Navajo Nation most certainly has a treaty with the United 

States. Thus, the treaty, and not the Montana exceptions, applies. The tribe’s sovereign power, 

“remains intact”. Merrion v. Jicarilla Indian Tribe, 455 U.S. 130, 149, n. 14 (1982). 

Because the treaty controls, the Court should never reach the exceptions set forth in 

Montana. Rather, this entire matter should be decided based on the Navajo Nation’s sovereign 

power to exclude Plaintiffs, and the adjudicatory power that extends from that power. 

III. The Protection Of Navajo Children Is An Inherent Power Of Tribal Self-
Governance. 

The Montana exceptions turn on the inherent powers of the Navajo Nation. If the inherent 

powers of the Navajo Nation do not extend to protecting Navajo children from serious physical 

and emotional harm, than the concept of inherent “powers” is a sham. One would be hard pressed 
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to find a more persuasive application of the second Montana exception. The safety of children 

from harm is, quite obviously, a matter that directly involves the “health or welfare” of the tribe. 

Montana, 450 U.S. at 566. 

 Plaintiffs respond to this argument by alleging, once again, that this does not extend to off-

reservation conduct. Resp. to Mot. to Dismiss at 19. This has been addressed exhaustively above. 

Plaintiffs further contend that Defendant does not have “standing” to bring a claim on 

behalf of the Navajo Nation. Defendant makes no such assertion. The question in this case is the 

adjudicatory power of the Navajo Tribal Courts to hear a case involving a failure to warn parents 

of foreseeable harm in the Placement Program. The inherent power to regulate and adjudicate such 

a claim would arise, if this Court actually gets this far in its analysis, because of Montana’s second 

exception. This exception allows a tribe to assert regulatory, and from that, adjudicatory, power 

over a non-member who has threatened the welfare of the tribe.  

Defendant does not deny that the Supreme Court in later cases has limited the scope of the 

second exception. However, the second exception is not a legal nullity. In Norton, the 10th Circuit 

quoted with approval the Eighth Circuit’s ruling in Attorney’s Process and Investigation Services 

v. Sac & Fox Tribe of the Mississippi in Iowa, 609 F.3d 927 (8th Cir. 2010).2 In that case, the Eight 

Circuit applied the second exception to a non-member who had been hired to raid Tribal Facilities, 

because such a raid threatened the tribe’s political integrity. 

In this regard, Defendant contends that this case makes the most persuasive argument in 

favor of application of the second exception imaginable. An estimated 50,000 Native American 

children went through the program from 1954 until approximately 1996, a period of forty-two 

                                                 
2 Norton, 862 F.3d at 1246. 
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years.3 As noted in the motion, the efforts specifically on the Navajo Nation were massive. They 

involved ecclesiastical missions, Branch Presidents, missionaries, “Lamanite Seminary 

Coordinators”, “ecclesiastical units”, Navajo LDS leaders, case workers, priesthood leaders, 

bishops, an “LDS Family Services offices/steward agency”, Plaintiff “LDS Family Services” a/k/a 

“LDS Social Services” and the students themselves.  

This can hardly be compared to the single accidents involved in Strate and Wilson v. 

Marchington, 127 F.3d 805 (9th Cir. 1997). It also cannot be compared to the circumstances in 

South Dakota v. Bourland, 39 F.3d 868, 870 (8th Cir. 1994), which involved non-members who 

“may have harassed cattle grazing on the taken area or on tribal lands, failed to close pasture gates, 

or let down wires on fences”.4 The courts in those cases rightly determined that such situations 

were not a threat to the welfare of the tribes. 

The distinction between these types of cases and the present action is obvious. This case 

involves the solicitation of Navajo parents and the subsequent entrustment by those parents of their 

children into the case of the Plaintiffs. This was not one isolated incident, and it was not a few 

cases of “harassing cattle”; it was the mass removal of tens of thousands of Native children into 

Plaintiffs’ members’ homes based upon solicitations that did not warn their parents of the known 

incidents of molestation. 

The motion to dismiss notes how Congress has already declared a crisis in placing Native 

children into foster care. When Congress adopted the Indian Child Welfare Act, it recognized that 

tribal children were not only “vital to the continued existence and integrity of Indian tribes”, but 

                                                 
3 https://en.wikipedia.org/wiki/Indian_Placement_Program  
4 Plaintiffs correctly note that prior counsel for Defendant had put into the complaint in the tribal court 
proceeding a request for injunctive relief obligating the LDS church to change ecclesiastical policy. 
Defendant agrees that such a request is inappropriate, and the undersigned makes no such request. Rather, 
Defendant is arguing that Plaintiffs are liable for on-reservation activities which gave rise to a duty to warn, 
a duty breached by Plaintiffs. 
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that this continued existence and integrity was threatened by placing such children in non-member 

foster homes. 25 U.S.C. § 1901(4). Defendant asserts this same position here.5 

Plaintiffs cannot distance themselves from the immense scope of the Placement Program. 

Nor can they compare their program to cases arising out of two-car accidents or some harassing of 

cows. The 50,000 children that went into the placement program each had a separate and equal 

right to be protected from foreseeable harm. Their parents had the right to know the whole truth.  

IV. The Nation’s Consensual Relationship With Plaintiffs Gives Rise To 
Jurisdiction. 

Plaintiffs entered into consensual relationships with the families of the children placed in 

the Placement Program. These consensual relationships were formed on the Navajo Nation, in face 

to face contacts between Navajo parents and Plaintiffs’ agents. Defendants contend that it was 

these very communications that gave rise to her claim, because Navajo parents were misled as to 

the dangers the children faced in the program. 

 Therefore, Plaintiffs receive no help from Dolgencorp, Inc. v. Mississippi Band of Choctaw 

Indians,  746 F.3d 167 (5th Cir. 2014). The Fifth Circuit did indeed limit the first exception to 

cases where the cause of action arises on tribal lands. Id. at 173. Plaintiff makes just such an 

argument in this case. 

The Court should not allow Plaintiffs to classify their solicitations of Navajo parents as 

“general activities” which are not “tortious”.  Resp. at 19. Quite to the contrary, the complex web 

of ecclesiastical persons and entities involved in these solicitations were all involved in the direct 

effort to persuade Navajo parents to entrust their children into the care of Plaintiffs with no 

                                                 
5 Again, Defendant agrees with the Supreme Court of Alaska, which found that “there is no resource that 
is more vital to the continued existence and integrity of Indian tribes than their children”. Simmonds v. 
Parks, 329 P.3d 995, 1007 (Alaska 2014) 
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warnings as to the dangers associated with such entrustment. These are not “general activities”, 

they are the foci of the tort.  

V. Plaintiffs Have Still Not Exhausted Tribal Remedies. 

The Navajo Supreme Court ruled that the Tribal Court case had not reached a point in the 

litigation where it had “the facts necessary to make a dispositive assessment” on the question of 

jurisdiction. Corporation of the President of the Church of Jesus Christ of Latter-Day Saints, a 

Utah Corporation v. Window Rock District Court, No. SC-CV-42-18, slip op. at 5 (Nav. Sup. Ct. 

December 28, 2018). Therefore, the Navajo Supreme Court has determined that it has not yet had 

a “full” opportunity to determine its own jurisdiction.” U.S. ex rel. Kishell v. Turtle Mountain 

Hous. Auth., 816 F.2d 1273, 1276 (8th Cir. 1987). Absent a full record, the tribal remedy is not 

exhausted. Nat'l Farmers Union Ins. Companies v. Crow Tribe of Indians, 471 U.S. 845, 856, 105 

S. Ct. 2447, 2454 (1985). 

In response, Plaintiffs assert their disagreement with the Navajo Supreme Court.  Resp. at 

21, n. 11. Plaintiffs apparently believe that if they simply declare that the Navajo courts are done, 

then it must be so. The fact of the matter is that the parties engaged in extremely limited discovery, 

and the Navajo Supreme Court did not find that the factual record had been established to permit 

a thorough jurisdictional analysis. 

Indeed, the logic of the Navajo Supreme Court’s position can be seen by analyzing the 

facts asserted in this motion. Defendant has demonstrated through the discovery conducted to date 

that the solicitations conducted on the Navajo Nation were vast and specifically targeted toward 

winning the trust of Navajo parents. The jurisdictional analysis would certainly be buttressed by 

discovery on the merits of the case which demonstrates the level of knowledge the ecclesiastical 

agents of Plaintiffs had regarding the specific dangers of molestation that was being omitted from 

these presentations. 
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The important aspect of the Navajo Supreme Court’s decision in this case is that they never 

reached the question of jurisdiction. Rather, they determined that the Plaintiffs failed to satisfy the 

elements of a writ of prohibition under tribal law. The Navajo Nation does not allow interlocutory 

appeals. Only a final order may be appealed to the Navajo Supreme Court. Hall v. Watson, 9 Nav. 

R. 235 (Nav. Sup. Ct. February 24, 2009). In very limited circumstances, they will entertain a writ 

of prohibition, but only if a party demonstrates that there is no plain, speedy or adequate remedy 

at law. Corporation of the President, slip op. at 3. The Navajo Supreme Court did not decide that 

Navajo courts had jurisdiction, it decided that Plaintiffs had failed to demonstrate that they had no 

“plain, speedy or adequate” remedy at law. Id. at 5. 

Thus, no Navajo appellate court has passed on the propriety of the Navajo District Court’s 

decision that it had jurisdiction. The Navajo Supreme Court only decided that Plaintiffs’ writ action 

was without a sound legal basis. 

This makes this case quite different from Enlow v. Moore, 134 F.3d 993 (10th Cir. 1998), 

where the 10th Circuit decided that the tribe’s highest appellate court had determined that the tribe 

had jurisdiction. 

Although we agree with the federal district court that the determination of whether 
tribal courts have subject matter jurisdiction over non-Indians in civil cases "should 
be conducted in the first instance in the Tribal Court itself," Nat'l Farmers, 471 
U.S. at 856, 105 S.Ct. at 2454, the record before us makes clear that the highest 
court of the Muscogee (Creek) Nation did in fact make such a determination. 
 

Enlow, 134 F.3d at 995-6. Indeed, all of the cases cited by Plaintiffs on this issue assume that the 

tribe’s highest appellate court had decided the jurisdiction issue.6 The Navajo Supreme Court has 

                                                 
6 The exception being Crowe & Dunlevy, P.C. v. Stidham, 640 F.3d 1140 (10th Cir. 2011), which 
determined that the tribe’s highest appellate court had not decided jurisdiction, but that jurisdiction was not 
plausible under the facts of that case. This Court has already rejected that argument in this case. Mem. 
Decision and Order 2:16-cv-00453-RJS, November 11, 2016. 
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made no such determination, but has instead ruled that such a determination must await a post-

judgment appeal. 

 The question of whether the “full jurisdictional record” has been developed is a legal 

question that was decided, as a matter of Navajo law, by the Navajo Supreme Court. The fact that 

the parties had engaged in some discovery prior to Plaintiffs filing their motion to dismiss does 

not mean that the Navajo Courts deemed it was sufficient to constitute a “full record”. Plaintiffs 

cannot announce that the tribal remedy has been exhausted simply because they wish it to be so. 

VI. The Navajo Courts Should Determine Whether This Case Has Settled. 

Navajos have the sovereign right to make their own laws and be ruled by them. Williams 

v. Lee, 358 U.S. 217, 220, 79 S. Ct. 269, 271 (1959). This case involves a Navajo lawsuit filed by 

a Navajo Indian in Navajo Court over activities that occurred on Navajo land. The question of 

whether it settled should be a matter for Navajo courts to decide under Navajo law. The question 

of whether an accord was reached should not be determined by a federal court in Salt Lake City. 

As noted in the motion, the Navajos have a body of law developed to determine whether a 

settlement has been reached. Clark v. Allen, 7 Nav. R. 422 (Nav. Sup. Ct. 1999). Plaintiffs respond 

that the issue of settlement has already been resolved by a Utah State Court. Asserting claims 

preclusion, Plaintiffs ask this Court to rule that a state court sitting in Provo, Utah, has the power 

to tell the Navajos whether their case was settled. 

Plaintiffs’ argument violates one of the most important tenets of Indian law. In Williams v. 

Lee, the Supreme Court determined that tribal court, not state court, was the appropriate forum for 

tribal claims.  

There can be no doubt that to allow the exercise of state jurisdiction here would 
undermine the authority of the tribal courts over Reservation affairs, and hence 
would infringe on the right of the Indians to govern themselves. It is immaterial 
that respondent is not an Indian. He was on the Reservation and the transaction with 
an Indian took place there.  Cf. Donnelly v. United States, supra; Williams v. United 
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States, supra. The cases in this Court have consistently guarded the authority of 
Indian governments over their reservations. Congress recognized this authority in 
the Navajos in the Treaty of 1868, and has done so ever since. If this power is to be 
taken away from them, it is for Congress to do it.  Lone Wolf v. Hitchcock, 187 U. 
S. 553,  187 U. S. 564 566. 
 

Williams, 358 U.S. at 223. 

This is a claim made by a Navajo Indian in Navajo Court based upon conduct that occurred 

on Navajo land. This Court determined that Plaintiffs had to exhaust tribal remedies, Mem. 

Decision and Order 2:16-cv-00453-RJS, November 11, 2016. And the purported “settlement” 

occurred during the time that the tribal courts were determining their own jurisdiction. A state 

court in Provo has no interest in telling the Navajos whether their case is settled.7 

Plaintiffs defend their effort to use the Provo court to terminate Defendant’s case by 

claiming that she is a Utah resident.  Resp. at 25. The Navajos in Williams v. Lee were Arizona 

residents. They were, however, Navajo Indians that lived on the Navajo reservation within the 

State of Arizona. The Supreme Court found that Navajo court had exclusive jurisdiction. 

Defendant is a Navajo Indian living on the Navajo Nation in Utah. Jurisdiction is similarly vested 

exclusively in tribal court. 

Plaintiffs attempt to distinguish Williams by asserting that it involved a case that clearly 

arose on tribal lands. Resp. at 24, n. 14. Defendant should not have to spend much more time on 

this argument. Defendant is seeking to hold Plaintiffs liable for their conduct on tribal lands, and 

                                                 
7 Indeed, the Utah Constitution expressly disclaimed jurisdiction over Indian lands: “The people inhabiting 
this State do affirm and declare that they forever disclaim all right and title to the unappropriated public 
lands lying within the boundaries hereof, and to all lands lying within said limits owned or held by any 
Indian or Indian tribes, and that until the title thereto shall have been extinguished by the United States, the 
same shall be and remain subject to the disposition of the United States, and said Indian lands shall remain 
under the absolute jurisdiction and control of the Congress of the United States.” Utah Constitution, Article 
III. 
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Williams v. Lee gives jurisdiction over such disputes exclusively to tribal courts. Id. This should 

include the question of whether the claim was subject to an accord and satisfaction. 

This case was pending in tribal court. The effort to use a state court in Provo to try to 

terminate a tribal case is a rather blatant violation of Navajo sovereignty. The Court should defer 

the question of whether this case settled to the sovereign Navajo people. 

VII. A Motion To Dismiss Is Appropriate. 

Obviously, the Court should deny the requested injunction for the same reasons argued in 

the motion to dismiss. The Navajos have exclusive jurisdiction, and that jurisdiction includes the 

sovereign right to decide whether the Navajo claim is subject to an accord and satisfaction. Since 

the Navajos have exclusive jurisdiction, this Court is without jurisdiction and it should deny the 

request for an injunction and dismiss the case. 

Although Defendant concurs that federal courts have jurisdiction to determine whether a 

tribe has exceeded its jurisdiction, Defendant contends that more than sufficient facts and law have 

been supplied to this Court to demonstrate that the merits of this case fall under the exclusive 

jurisdiction of the Navajo people, and neither the state or federal courts in Utah should interfere 

with their exercise of such jurisdiction.  

CONCLUSION 

Accordingly, and for the reasons set forth in the motion and in this reply, this entire case 

should be dismissed in favor of exclusive Navajo jurisdiction. 

 Dated this 18th day of April, 2019. 
        DEISS LAW PC 
   
        /s/ Wesley D. Felix 
        Andrew G. Deiss 
        Wesley D. Felix 
        John Robinson, Jr. 
 
        Counsel for B.N. 
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CERTIFICATE OF SERVICE 

 
 I hereby certify that on the 18th day of April, 2019, I caused to be served a copy of the 

forgoing REPLY IN SUPPORT OF MOTION TO DISMISS upon all counsel of record via 

the Court’s ECF system. 

 
 
        DEISS LAW PC 
 
        /s/ Zach Abend 
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