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IN THE UNITED STATES DISTRICT COURT 
DISTRICT OF UTAH, CENTRAL DISTRICT 

CORPORATION OF THE PRESIDENT 
OF THE CHURCH OF JESUS CHRIST 
OF LATTER-DAY SAINTS, a Utah 
corporation; LDS FAMILY SERVICES, a 
Utah corporation, 

Plaintiffs, 

v. 

BN, an individual, 

Defendant. 

 

MEMORANDUM OPPOSING MOTION 
TO DISMISS 

Case No. 2:19-cv-00062-BCW 

Judge Clark Waddoups 
 

Magistrate Judge Brooke C. Wells 
 
    (ORAL ARGUMENT REQUESTED) 

 

Pursuant to DUCivR 7-1(b), plaintiffs Corporation of the President of The Church of 

Jesus Christ of Latter-day Saints and LDS Family Services (together, “Plaintiffs”), through 

counsel, submit this memorandum opposing defendant BN’s (“BN”) motion to dismiss.
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I. INTRODUCTION 

This dispute boils down to a single issue: should this Court enjoin BN from proceeding 

with her claims against Plaintiffs in the Navajo Nation District Court (the “Navajo District 

Court”)?  The answer is “yes” for two independent reasons.  First, the Navajo District Court 

lacks subject-matter jurisdiction over BN’s claims because those claims arose from alleged 

conduct outside the Navajo Nation.  Second, BN settled and released her claims.  

Citing those reasons, Plaintiffs moved to enjoin BN from litigating her claims in tribal 

court.  Without explanation, BN did not oppose Plaintiffs’ motion for preliminary injunction.  

She instead filed a motion to dismiss for lack of subject-matter jurisdiction and failure to state a 

claim.  The title of BN’s motion is a misnomer—BN does not actually dispute that this Court has 

federal question jurisdiction or that Plaintiffs’ Complaint is sufficiently pleaded.  Rather, BN 

uses her motion as a way to argue the merits of Plaintiffs’ preliminary injunction while ensuring 

she gets the last word.  Her attempt to gain a tactical advantage by ignoring the proper procedure 

for resolving the issue in this case should be rejected.   

Putting those procedural defects aside, BN’s merit-based arguments fail as a matter of 

law.  BN argues that she may proceed with her claims in tribal court because (1) the Navajo 

District Court has subject-matter jurisdiction over BN’s claims as a result of Plaintiffs’ general 

activities on the Navajo Nation during their operation of the Indian Student Placement Program 

(the “ISPP”); (2) Plaintiffs have not exhausted their tribal remedies; and (3) neither this Court 

nor a Utah state court may decide if BN settled her claims against Plaintiffs.  Those arguments 

are easily resolved in Plaintiffs’ favor under U.S. Supreme Court and Tenth Circuit law.  
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First, BN posits that Plaintiffs’ general activities on the Navajo Nation while operating 

the ISPP (e.g., proselytizing, baptizing tribal members, and recruiting ISPP participants) give rise 

to tribal jurisdiction in this case.  She is wrong.  The U.S. Supreme Court has long-held that 

Indian tribes may exercise civil subject-matter jurisdiction over non-Indians only where the 

claims at issue arise out of actionable conduct on tribal lands.  Here, BN’s claims arise from 

allegations that Plaintiffs are liable for the alleged sexual abuse she suffered while participating 

in the ISPP in Utah.  BN does not allege any actionable conduct occurred on the Navajo Nation.  

Second, BN contends that Plaintiffs did not exhaust their tribal remedies because the 

Navajo District Court has not yet resolved BN’s case on the merits.  However, U.S. Supreme 

Court and Tenth Circuit law hold tribal remedies related to a tribal court’s subject-matter 

jurisdiction are exhausted when the tribal appellate court has the opportunity to review and 

addresses the lower court’s jurisdictional determinations.  Plaintiffs exhausted their tribal 

remedies by challenging the Navajo District Court’s jurisdiction in the trial court and the Navajo 

Nation Supreme Court (the “Navajo Supreme Court”).  

Third, BN attempts to relitigate whether she settled and released her claims against 

Plaintiffs.  Earlier this year, the Utah Fourth District Court exercised jurisdiction over BN (a 

Utah County resident) and ruled she settled her claims.  BN’s attempt to relitigate that claim is 

barred by res judicata.  This Court gives full faith and credit to state court judgments and thus 

can bar BN from pursuing her claims because she settled those claims.   

BN’s motion should be denied.  
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II. FACTUAL BACKGROUND 

BN Files an Action in the Navajo District Court.  

1. In May 2016, BN filed a complaint against Plaintiffs in the Navajo District Court.  

Compl. ¶ 1.  BN alleges that she participated in the ISPP from 1964 to 1973 in Utah; that as part 

of the ISPP she agreed to be placed with foster families in Utah during each school year; and 

that, while participating in the ISPP, she was sexually abused.  Id. ¶ 16. 

BN’s Allegations of Abuse.  

2. BN asserts that she was placed with the C. family in River Heights, Utah, during 

the school year beginning in August 1965.  Ex. A to Compl. ¶ 14.  She alleges that she was 

sexually abused by her foster father while living with the C. family.  Id. 

3. BN alleges that the following school year she underwent a medical examination 

upon her arrival to Utah as part of her participation in the ISPP.  Id. ¶ 15.  She alleges that she 

was sexually abused by the physician performing the medical examination.  Id. 

4. BN also claims that during her 12th grade year, while she was living with the W. 

family in Orem, Utah, she was sexually abused by her foster brother.  Id. ¶ 16.  BN alleges that 

she reported this abuse to “agents of [Plaintiffs]” and her ISPP caseworker.  Id. ¶ 17. 

BN’s Causes of Action.  

5. BN advances eight causes of action against Plaintiffs arising from the abuse she 

allegedly experienced while participating in the ISPP:  (1) child sexual abuse, (2) assault and 

battery, (3) negligence, (4) negligent supervision/failure to warn, (5) intentional infliction of 

emotional distress, (6) equitable relief, (7) common law nuisance and request for injunctive relief, 

and (8) Navajo common law.  Id. ¶¶ 20-66. 
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6. BN’s first five causes of action assert three categories of conduct against 

Plaintiffs:  (1) vicarious liability for alleged “sexual abuse” and “assault and battery” while BN 

participated in the ISPP in Utah; (2) negligent placement of BN with unfit families in Utah and 

negligent supervision of those families; and (3) negligent failure to report the abuse that 

allegedly occurred in Utah.  Id.   

7. Based on the same facts, BN’s sixth, seventh, and eighth causes of action for 

injunctive relief, nuisance, and violation of Navajo common law seek relief on behalf of the 

entire Navajo Nation through imposition of world-wide changes to Church policy.  Id. ¶¶ 48-68. 

Plaintiffs Exhaust Their Tribal Court Remedies.  

8. After being served with BN’s complaint, Plaintiffs filed a declaratory judgment 

complaint and motion for preliminary injunction in this Court (Case No. 2:16-00453), seeking to 

enjoin BN from proceeding with her claims on the ground that the Navajo District Court lacked 

subject-matter jurisdiction over her claims.  See Compl. ¶ 30.  This Court denied Plaintiffs’ 

motion and dismissed their complaint without prejudice, requiring Plaintiffs to exhaust their 

tribal court remedies by making their jurisdictional arguments to the Navajo Nation courts in the 

first instance.  Id. ¶ 31. 

9. Plaintiffs thereafter moved the Navajo District Court to dismiss BN’s claims for 

lack of subject-matter jurisdiction.  Id. ¶ 32.  The Navajo District Court denied Plaintiffs’ 

motion.  Order Denying Defendants’ Motion to Dismiss—Jurisdiction, attached as Exhibit B to 

Compl. 

10. Plaintiffs then filed a writ of prohibition asking the Navajo Supreme Court to 

prohibit the Navajo District Court from proceeding on BN’s claims because it lacked subject-
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matter jurisdiction.1   Id. ¶ 34.  The Navajo Supreme Court denied the writ.  Order Denying Writ, 

attached as Exhibit C to Compl.   

BN Settles Her Claims Against Plaintiffs.  

11. While Plaintiffs exhausted their tribal court remedies, Plaintiffs and BN 

negotiated and entered into a settlement of BN’s claims.  See Declaratory Judgment Complaint 

¶¶ 10-11, attached as Exhibit D to Compl.  The parties’ negotiations included mediations in New 

Mexico and an in-person meeting in Salt Lake City between counsel for Plaintiffs and BN and 

her counsel.  Motion for Default Judgment and Supporting Memorandum ¶¶ 2-3, attached as 

Exhibit E to Compl. 

12. On August 2, 2018, BN’s counsel, an Idaho attorney, emailed Plaintiffs’ counsel 

stating that BN accepted Plaintiffs’ settlement offer.  Id. ¶ 6.  The parties did not negotiate or 

reach a settlement on the Navajo Nation.  See id. ¶¶ 1-8. 

13. Under the Settlement Agreement, Plaintiffs agreed to pay a certain amount to BN 

in exchange for a release of the claims that BN had or could have asserted against Plaintiffs in 

the Navajo District Court action.  See id.  BN ultimately reneged and refused to abide by the 

terms of the Settlement Agreement.  Id. ¶¶ 14-17.   

14. Plaintiffs filed a declaratory judgment action in the Fourth District Court, seeking 

a declaration that the Settlement Agreement was valid and binding on BN.  See id. ¶¶ 19-22 & 

pp. 5-6.  BN chose not to appear and contest Plaintiffs’ action.  Compl. ¶ 40. 

                                                 
1 The Navajo Nation intervened in the action filed in this Court and represented that 

Plaintiffs could exhaust their tribal court remedies by seeking review of the Navajo District 
Court’s jurisdictional determination by filing a writ of prohibition with the Navajo Supreme 
Court.  Plaintiffs followed the course designated by the Navajo Nation to exhaust their tribal 
court remedies.  Compl. ¶¶ 30-35. 
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15. Plaintiffs moved for default judgment against BN.  Ex. E to Compl. at 5-6.  

Plaintiffs asserted the Fourth District Court had personal jurisdiction over BN because she is and 

has long been “a resident of Utah” and “pursuant to Utah Code § 78B-3-205 because she 

transacted business in Utah by entering into a settlement agreement with Plaintiffs.”  Id. at 7-8. 

16. On January 7, 2019, the Fourth District Court exercised jurisdiction over BN, 

granted Plaintiffs’ motion, and entered default judgment against BN, ruling that (1) Plaintiffs and 

BN “entered into a valid and binding settlement agreement with respect to the claims alleged by 

[BN]” in the Navajo District Court, and (2) “[u]pon tender of the [agreed-upon] sum, Plaintiffs 

are released from all claims that are or could have been asserted against Plaintiffs” in the Navajo 

District Court action.  Ex. F to Compl. ¶¶ 1-2. 

17. On January 11, 2019, Plaintiffs tendered a check to BN for the agreed-upon 

settlement amount.  Ex. G to Compl.  BN refused to dismiss her claims against Plaintiffs and 

returned the check.  Compl. ¶ 43. 

Plaintiffs File the Present Action.  

18. After the Navajo Supreme Court denied Plaintiffs’ writ, Plaintiffs filed the present 

action in this Court seeking a declaration that BN is prohibited from proceeding with her claims 

in the Navajo District Court because (1) the Navajo District Court lacks subject-matter 

jurisdiction over her claims, and (2) BN settled her claims against Plaintiffs.  Id. ¶¶ 44-57. 

19. On January 29, 2019, Plaintiffs filed a motion for preliminary injunction seeking 

to enjoin BN from proceeding with her claims in the Navajo District Court until this Court 

resolves the merits of this case.  Dkt. No. 7 at 3-4.  BN did not oppose the motion, and Plaintiffs 

have filed a request to submit for decision.  Dkt. No. 21. 
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III. ARGUMENT 

A. A Motion to Dismiss for Lack of Subject-Matter Jurisdiction and for Failure 
to State a Claim Is Not the Proper Mechanism to Resolve the Jurisdictional 
Question. 

BN has moved to dismiss this case pursuant to Rules 12(b)(1) and 12(b)(6) of the Federal 

Rules of Civil Procedure.  BN Mot. at 2.  Neither rule is a proper mechanism for resolving 

whether BN should be enjoined from proceeding with her claims in the Navajo District Court.   

Rule 12(b)(1) permits a party to move for dismissal of a case based on the federal court’s 

lack of subject-matter jurisdiction. Fed. R. Civ. P. 12(b)(1); see also Holt v. United States, 46 

F.3d 1000, 1002-03 (10th Cir. 1995) (explaining Rule 12(b)(1) motions “take two forms”—a 

facial attack on the sufficiency of the complaint’s subject-matter jurisdiction allegations, and a 

factual attack “challeng[ing] the facts upon which subject matter jurisdiction depends”).  BN 

raises no such challenge to this Court’s subject-matter jurisdiction to resolve Plaintiffs’ claims.  

And it is well-settled that the dispute in this case—whether a tribal court has adjudicative 

authority over non-members, like Plaintiffs—constitutes a federal question under 28 U.S.C. § 

1331.  Ute Indian Tribe v. Lawrence, 875 F.3d 539, 542 (10th Cir. 2017).2 

 Similarly, Rule 12(b)(6) is not an appropriate vehicle to dismiss this case.  Rule 12(b)(6) 

permits a party to challenge the legal sufficiency of a complaint’s allegations, which requires this 

Court to accept the allegations as true and determine their sufficiency as they are stated.  E.g., 

Bryan v. Stillwater Bd. of Realtors, 578 F.2d 1319, 1321 (10th Cir. 1977).  BN raises no 

                                                 
2 To the extent BN claims that this Court should grant dismissal on exhaustion grounds, 

tribal exhaustion is rooted in comity concerns and also does not implicate this Court’s subject-
matter jurisdiction.  United States ex rel. Gen. Rock & Sand Corp. v. Chuska Dev. Corp., 55 F.3d 
1491, 1492 (10th Cir. 1995) (“But because the exhaustion rule is one of comity and not 
jurisdictional limitation, dismissal of such an action for lack of subject matter jurisdiction would 
be inappropriate.”). 
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challenge to the sufficiency of Plaintiffs’ allegations.  Instead, BN challenges Plaintiffs’ 

complaint by presenting unsupported facts outside the complaint and asking this Court to dismiss 

this case on the substantive merits of the jurisdictional question and Plaintiffs’ claims—a 

challenge more properly framed as an opposition to Plaintiffs’ request for preliminary injunction 

(which BN did not oppose) or a motion for summary judgment.  See, e.g., Peterson v. Zions 

Bank N.A., No. 2:17-CV-164, 2017 WL 7053642, at *1 (D. Utah Oct. 24, 2017) (unpublished) 

(explaining that Rule 12(b)(6) “permits defendants to test the legal sufficiency of a complaint” 

by allowing the Court to review the “challenged portions of the complaint to determine whether 

they contain sufficient facts to state a claim for relief that is plausible on its face”); cf. Lowe v. 

Town of Fairland, Okla., 143 F.3d 1378, 1381 (10th Cir. 1998) (“A motion to dismiss for failure 

to state a claim upon which relief can be granted must be converted into a motion for summary 

judgment whenever the district court considers matters outside the pleadings.”). 

BN’s attempt to have the last word by challenging Plaintiffs’ preliminary injunction 

motion through a motion to dismiss should be rejected.  Despite the procedural deficiencies 

evident in BN’s Motion, Plaintiffs demonstrate below that BN’s substantive arguments are 

without merit. 

B. The Navajo Court Lacks Subject-Matter Jurisdiction over BN’s Claims. 

The scope of Indian tribes’ subject-matter jurisdiction over non-Indians is controlled by 

Montana v. United States, 450 U.S. 544 (1981).  In that case, “[t]he federal principles which 

govern tribal civil jurisdiction over nonmembers were set out” and “that decision remains the 

‘pathmarking case’ on the subject.’” Attorney’s Process & Investigation Servs., Inc. v. Sac & 

Fox Tribe of Miss. in Iowa, 609 F.3d 927, 935 (8th Cir. 2010) (citation omitted).   
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Montana reaffirmed the rule that “the inherent sovereign powers of an Indian tribe do not 

extend to the activities of nonmembers of the tribe.”  Montana, 450 U.S. at 565.  This holding 

has become known as the “Montana Rule.”  Under the Montana Rule, tribal courts may exercise 

civil jurisdiction over non-Indians in limited circumstances—namely, where non-Indians engage 

in actionable conduct within the Indian reservation’s borders.  But they may not adjudicate 

claims against non-Indians for actionable conduct outside the Indian reservation’s borders.  

Plains Commerce Bank v. Long Family Land & Cattle Co., 554 U.S. 316, 333 (2008) (“Tellingly, 

with only ‘one minor exception, we have never upheld under Montana the extension of tribal 

civil authority over nonmembers on non-Indian land.’” (emphasis in original; citation omitted)); 

Philip Morris USA, Inc. v. King Mountain Tobacco Co., Inc., 569 F.3d 932, 938 (9th Cir. 2009) 

(“[T]ribal jurisdiction is, of course, cabined by geography:  The jurisdiction of tribal courts does 

not extend beyond tribal boundaries.”).3 

In tort cases, tribal courts may exercise subject-matter jurisdiction only where the alleged 

tortious conduct occurred on the Indian reservation.  See, e.g.,  Plains Commerce Bank, 554 U.S. 
                                                 

3 There is good reason for restricting tribal jurisdiction over nonmembers. As Justice 
Souter noted, nonmembers compelled to litigate in tribal courts lack customary procedural 
protections:   

Tribal courts . . . differ from other American courts (and often from one another) 
in their structure, in the substantive law they apply, and in the independence of 
their judges.  Although some modern tribal courts “mirror American courts” and 
“are guided by written codes, rules, procedures, and guidelines,” tribal law is still 
frequently unwritten, being based instead “on the values, mores, and norms of a 
tribe and expressed in its customs, traditions, and practices,” and is often “handed 
down orally or by example from one generation to another.” The resulting law 
applicable in tribal courts is a complex “mix of tribal codes and federal, state, and 
traditional law,” which would be unusually difficult for an outsider to sort out. 

Nevada, 533 U.S. at 384-85 (Souter, J., concurring) (citations omitted).  Non-Indian litigants in 
tribal courts also do not enjoy the federal constitutional right of due process or the guarantees of 
the Bill of Rights.  See Duro v. Reina, 495 U.S. 676, 693 (1990) (“It is significant that the Bill of 
Rights does not apply to Indian tribal governments.”). 
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at 332 (“Montana and its progeny permit tribal regulation of nonmember conduct inside the 

reservation . . . .”); Attorney’s Process, 609 F.3d at 940-41 (holding tribal court did not have 

subject-matter jurisdiction over conversion claim because there was no allegation that conduct 

giving rise to the claim occurred on tribal land); Hornell Brewing Co. v. Rosebud Sioux Tribal 

Court, 133 F.3d 1087, 1091 (8th Cir. 1998) (holding tribal court did not have subject-matter 

jurisdiction because “[t]he activities at issue in this case are the Breweries’ manufacture, sale, 

and distribution of Crazy Horse Malt Liquor.  It is undisputed that the Breweries do not conduct 

those activities on the Rosebud Sioux Reservation . . . .”). 

 Where actionable conduct giving rise to a party’s claim occurs within the reservation, 

courts apply the exceptions to the Montana Rule to determine whether tribal jurisdiction exists.   

Those two narrow exceptions permit tribal courts to exercise civil subject-matter jurisdiction 

over (1) “the activities of nonmembers who enter consensual relationships with the tribe or its 

members, through commercial dealing, contracts, leases, or other arrangements,” and (2) “the 

conduct of non-Indians on fee lands within its reservation when that conduct threatens or has 

some direct effect on the political integrity, the economic security, or the health or welfare of the 

tribe.”  Montana, 450 U.S. at 565-66. 

Those exceptions are irrelevant here, however, because they apply only where there is 

actionable conduct within the boundaries of the reservation.  See Hornell, 133 F.3d at 1091 

(holding the Montana exceptions were inapplicable “because the conduct and activities at issue 

here did not occur on the Rosebud Sioux Reservation”).  As shown below, the Navajo District 

Court does not have subject-matter jurisdiction over BN’s claims because she does not and 

cannot allege that her claims arose from actionable conduct on the Navajo Nation.  
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1. BN’s Claims Did Not Arise from On-Reservation Conduct.  

In her first five causes of action, BN asserts against Plaintiffs (1) vicarious liability for 

the alleged abuse she experienced while living in Utah—outside the boundaries of the Navajo 

Nation; (2) negligent placement of BN with unfit families in Utah and negligent supervision of 

those families; and (3) negligent failure to report the alleged abuse occurring in Utah.4  Those 

causes of action do not allege any actionable conduct on the Navajo Nation.   

 Under Montana, “[t]he starting point for the jurisdictional analysis is to examine the 

specific conduct” the plaintiff’s “legal claims would seek to regulate.”  Attorney’s Process, 609 

F.3d at 937.  “Each claim must be analyzed individually in terms of the Montana principles to 

determine whether the tribal court has subject matter jurisdiction over it.”  Id. (“In analyzing the 

jurisdictional issue we rely on the record developed in the tribal courts and the allegations in the 

[complaining party’s] complaint.”).  If a claim seeks to regulate conduct occurring outside tribal 

lands, then tribal courts may not exercise subject-matter jurisdiction over that claim.  See Hornell, 

133 F.3d at 1091.  

In this case, BN’s allegations seek to regulate conduct that occurred in Utah—well 

beyond the boundaries of the Navajo Nation.  First, BN alleges that she was abused while living 

in Utah during her participation in the ISPP.  See Ex. A to Compl. ¶¶ 14-21, 29.  That alleged 

abuse is the basis for BN’s first cause of action for childhood sexual abuse and second cause of 

action for assault and battery.  See id. ¶¶ 21-31.  It is undisputed that the alleged abuse occurred 

in Utah—not the Navajo Nation.  Plains Commerce Bank, 554 U.S. at 327 (recognizing the 

                                                 
4 BN’s cause of action for intentional infliction of emotional distress is derivative of the 

vicarious liability and negligence claims.  It alleges no new conduct. 
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scope of a tribe’s authority “centers on the land held by the tribe and on tribal members within 

the reservation”).   

Second, BN alleges that Plaintiffs acted negligently by placing her with unfit Utah 

families and failing to supervise those families.  Ex. A to Compl. ¶ 37.  But placement of BN 

with foster families in Utah is not conduct within the Navajo Nation.  Similarly, an alleged 

failure to supervise those families residing in Utah cannot be construed as conduct on the Navajo 

Nation.   

Third, BN alleges that Plaintiffs were negligent in failing to report the abuse she claims 

occurred in Utah.  Id. ¶ 42.  But this alleged non-action cannot be the basis for the Navajo 

District Court’s subject-matter jurisdiction.  This is so because the alleged non-conduct logically 

does not involve a non-Indian’s presence on the reservation and thus cannot implicate the tribe’s 

jurisdiction.  Put differently, alleging that a non-Indian should have done something on the 

reservation is not the equivalent, for jurisdictional purposes, of saying that a non-Indian came on 

the reservation and did something tortious.  As such, Plaintiffs’ alleged failure to report is not 

conduct within the Navajo Nation and cannot create tribal jurisdiction.5  See Philip Morris, 569 

F.3d at 938 (“[T]ribal jurisdiction is, of course, cabined by geography:  The jurisdiction of tribal 

courts does not extend beyond tribal boundaries.”).  

a. BN’s Remaining Three Causes of Action.  

BN’s sixth, seventh, and eighth causes of action are for injunctive relief, nuisance, and 

violation of Navajo common law.  Ex. A to Compl. ¶¶ 48-68.  Those causes of action do not 

allege any new facts relating to the Navajo District Court’s subject-matter jurisdiction but, rather, 
                                                 

5 Notably, BN does not allege that there was any tribal law governing reporting of abuse 
that existed in the late 1960s or early 1970s when BN claims she was assaulted. 
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simply make additional claims for relief.6  Id.  Further, the claims suffer from numerous defects 

but, relevant to the jurisdictional analysis, they do not state cognizable claims that could give rise 

to subject-matter jurisdiction. 

Specifically, BN’s sixth, seventh, and eighth causes of action seek to impose world-wide 

changes to Church policy,7 criticize Plaintiffs’ lawful policies relating to the reporting of child 

abuse, and seek relief on behalf of the Navajo Nation and all its members.  Id.  For example, 

BN’s requested relief seeks to require Plaintiffs to establish and fund programs to “restore 

harmony” in the lives of Indians using traditional Navajo healing methods.  Id. ¶ 68. 

Those causes of action are not cognizable; they seek to infringe on Plaintiffs’ free-speech 

and free-exercise-of-religion rights, BN does not have standing to bring claims on behalf of the 

Navajo Nation or its members, and this Court does not have authority to mandate changes to 

Church policy.  See 25 U.S.C. § 1302(a)(1) (“No Indian tribe in exercising powers of self-

government shall . . . make or enforce any law prohibiting the free exercise of religion, or 

abridging the freedom of speech . . . .”); Kedroff v. St. Nicholas Cathedral of Russian Orthodox 

Church in N. Am., 344 U.S. 94, 116 (1952) (stating that religious freedom encompasses the 

“power [of religious bodies] to decide for themselves, free from state interference, matters of 

church government as well as those of faith and doctrine”); Bd. of Church Extension v. Eads, 230 

                                                 
6 A prayer for injunctive relief is not a cause of action over which courts can exercise 

jurisdiction.  See Capener v. Napolitano, No. 2:11-CV-00601-DN, 2012 WL 1952199, at *2 (D. 
Utah May 30, 2012) (unpublished) (“[I]njunctions are forms of relief, not independent causes of 
action . . . .”). 

7 The changes to Church policy BN seeks to impose include, for example, removal of 
Church leaders when any allegation of abuse is made, specifying to whom Church leaders must 
report suspicions of abuse, dictating the instructions and training given to Church leaders, and 
precluding Plaintiffs from challenging the legitimacy of unconstitutional laws.  See Ex. A to 
Compl ¶¶ 50-54, 67-68. 
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S.E.2d 911, 914 (W. Va. 1976)  (“The power of the civil courts to interfere with the internal 

operations of churches is severely limited by the First Amendment to the Constitution of the 

United States . . . .”).  The Navajo District Court does not have subject-matter jurisdiction over 

these ill-conceived claims, nor would any court.     

Ultimately, BN fails to allege any actionable conduct occurring on the Navajo Nation 

giving rise to her claims.  As such, the Navajo District Court lacks subject-matter jurisdiction 

over her claims.  

2. The Treaty of 1868 Does Not Give Rise to Tribal Jurisdiction over 
BN’s Claims.  

BN argues the Navajo District Court has subject-matter jurisdiction under the Treaty of 

1868 (the “Treaty”).  She is wrong.  The Navajo Supreme Court has recognized that the Treaty 

applies only to “land where the Navajo Nation has the absolute right to exclude [non-Indians].”  

Dale Nicholson Tr. v. Chavez, 5 Am. Tribal Law 365, 373 (Navajo 2004); see also Doe BF v. 

Diocese of Gallup, 10 Am. Tribal Law 72, 78 (Navajo 2011) (holding the inherent authority 

stemming from the Treaty only applies to “Non-Indian activity within the external territorial 

boundaries of the Navajo Nation ” (emphasis added)). This view is also well-settled in federal 

law.  See Plains Commerce Bank, 554 U.S. at 333 (“Tellingly, with only ‘one minor exception, 

we have never upheld under Montana the extension of tribal civil authority over nonmembers on 

non-Indian land.’” (emphasis in original; citation omitted)); Hornell, 133 F.3d at 1091 

(explaining that Indian tribes do not have authority to “exercise civil jurisdiction over the 

activities or conduct of non-Indians occurring outside their reservations” (emphasis in original)).  

Here, none of the alleged conduct took place within the reservation.  Supra Section III.B.1.  

Thus, the Treaty does not confer subject-matter jurisdiction on the Navajo courts.  

Case 2:19-cv-00062-CW-DAO   Document 23   Filed 04/05/19   PageID.313   Page 20 of 33

http://www.westlaw.com/Find/default.wl?rs=kmfh5.16&vr=2.0&kmvr=2.6&FindType=Y&DB=0000711&serialnum=1976136736&kmsource=da3.0
http://www.westlaw.com/Find/default.wl?rs=kmfh5.16&vr=2.0&kmvr=2.6&FindType=Y&DB=0007458&serialnum=2017826313&kmsource=da3.0
http://www.westlaw.com/Find/default.wl?rs=kmfh5.16&vr=2.0&kmvr=2.6&FindType=Y&DB=0007458&serialnum=2026140051&kmsource=da3.0
http://www.westlaw.com/Find/default.wl?rs=kmfh5.16&vr=2.0&kmvr=2.6&FindType=Y&DB=0007458&serialnum=2026140051&kmsource=da3.0
http://www.westlaw.com/Find/default.wl?rs=kmfh5.16&vr=2.0&kmvr=2.6&FindType=Y&DB=0000780&serialnum=2016379799&kmsource=da3.0
http://www.westlaw.com/Find/default.wl?rs=kmfh5.16&vr=2.0&kmvr=2.6&FindType=Y&DB=0000506&serialnum=1998031857&kmsource=da3.0


 

100924593.9 0056812-00002 15  

BN makes three ill-conceived arguments for why the Navajo District Court may exercise 

subject-matter jurisdiction under the Treaty.  Each argument fails. 

First, BN relies on Window Rock Unified School District v. Reeves, 861 F.3d 894 (9th 

Cir. 2017), for the proposition that the right to exclude non-Indians includes the right to 

adjudicate disputes involving non-Indians.8  BN Mot. at 11.  Reeves in inapplicable.  There, the 

Ninth Circuit recognized that Indian tribes’ power to exclude non-members from tribal land 

generally grants those tribes adjudicative jurisdiction, but only over actionable conduct on tribal 

land.9  861 F.3d at 899.  The Ninth Circuit did not recognize that tribes have jurisdiction over 

non-actionable conduct on tribal land or actionable conduct outside tribal land. See id. at 899-

900.   

Second, BN vaguely suggests that the Navajo District Court may exercise subject-matter 

jurisdiction over BN’s claims pursuant to Rule 3 of the Navajo Rules for Exclusion Proceedings.  
                                                 

8 BN seems to suggest that the Navajo Nation’s inherent authority to exclude Plaintiffs 
from tribal lands includes the power to regulate Plaintiffs, and the power to regulate Plaintiffs 
includes the power to adjudicate disputes involving Plaintiffs, without regard to where the claims 
arose.  See BN Mot. at 10-14.  Under this flawed logic, the Navajo Nation would have subject-
matter jurisdiction over every dispute involving any non-Indian that ever entered or had any 
presence on the reservation.  This is not (and cannot be) the law.  Plains Commerce Bank, 554 
U.S. at 328 (holding that while tribes retain inherent power to “exclude outsiders from entering 
tribal land,” tribes do not “as a general matter[] possess authority over non-Indians who come 
within their borders”). 

9 The analysis in Reeves heavily relied upon an earlier Ninth Circuit decision:  Water 
Wheel Camp Recreational Area, Inc. v. LaRance, 642 F.3d 802 (9th Cir. 2011).  Water Wheel 
has been widely criticized as inconsistent with binding U.S. Supreme Court precedent.  See, e.g., 
Reeves, 861 F.3d at 912-14 (Christen, J., dissenting) (recognizing Water Wheel’s reasoning could 
not be reconciled with U.S. Supreme Court precedent established in Hicks and Plains Commerce 
Bank); Dolgencorp, Inc. v. Miss. Band of Choctaw Indians, 746 F.3d 167, 180 n.8 (5th Cir. 
2014) (Smith, J., dissenting) (same); Stifel, Nicolaus & Co. v. Lac du Flambeau Band of Lake 
Superior Chippewa Indians, 807 F.3d 184, 207 n.60 (7th Cir. 2015) (same); Knighton v. 
Cedarville Rancheria of N. Paiute Indians, 234 F. Supp. 3d 1042, 1053 n.19 (E.D. Cal. 2017) 
(same); Rolling Frito-Lay Sales LP v. Stover, No. CV 11-1361-PHX-FJM, 2012 WL 252938, at 
*3 (D. Ariz. Jan. 26, 2012) (same). 
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BN Mot. at 12.  Not so.  The Navajo Rules for Exclusion Proceedings grant the trial courts of the 

Navajo Nation subject-matter jurisdiction over the “exclusion of nonmembers from the Navajo 

Nation.”  Navajo R. Exclusion Proceed. 2(a).  However, the Navajo Rules for Exclusion 

Proceedings apply only to actions in which the Navajo Nation seeks to exclude an individual 

“who [is] not [a] member[] of the Navajo Tribe from the Navajo Nation.”  Navajo R. Exclusion 

Proceed. 1.  Here, the Navajo Nation has not sought to exclude Plaintiffs from tribal lands.  

Moreover, the relief requested in BN’s complaint does not ask the Court to exclude Plaintiffs or 

any non-member of the tribe from the Navajo Nation.  See Ex. A to Compl. at 8-18.  As a result, 

the Navajo Rules for Exclusion Proceedings are irrelevant to this case and in no way provide the 

Court with subject-matter jurisdiction.   

Third, BN contends the Court has subject-matter jurisdiction because Congress has not 

limited “the Navajo Nation’s . . . sovereign power to regulate the taking of children off of the 

Navajo Nation.”  This argument makes little sense.  This case is not about the Navajo Nation 

seeking to prohibit a non-Indian from taking a child off the reservation—a tribal court would 

ostensibly have jurisdiction over that kind of dispute.  Rather, this case is about whether the 

Navajo District Court has jurisdiction over claims that a member of the tribe was allegedly 

abused while living in Utah.  Simply put, it does not.    

3. The Montana Rule—Not Its Exceptions—Applies.  

It is well-settled that the Montana exceptions do not apply unless the conduct giving rise 

to a party’s claims arose within the boundaries of the Navajo Nation.  See, e.g., Plains 

Commerce Bank, 554 U.S. at 333; Hornell, 133 F.3d at 1091; Philip Morris, 569 F.3d at 938.  As 
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discussed supra Section III.B.1., none of BN’s causes of action arose within the boundaries of 

the Navajo Nation.  Thus, neither Montana exception applies to this case. 

a. The First Montana Exception Is Inapplicable. 

“The first exception to the Montana rule covers ‘activities of nonmembers who enter 

consensual relationships with the tribe or its members, through commercial dealing, contracts, 

leases, or other arrangements.’”  Strate v. A-1 Contractors, 520 U.S. 438, 456-57 (1997) (quoting 

Montana, 450 U.S. at 565).  However, there is a geographic limitation inherent in Montana’s 

consensual relationship exception as exemplified in Dolgencorp, Inc. v. Mississippi Band of 

Choctaw Indians that prevents application of the first Montana exception to this action.  746 

F.3d 167 (5th Cir. 2014), aff’d by an equally divided court sub nom. Dollar Gen. Corp. v. Miss. 

Band of Choctaw Indians, 136 S. Ct. 2159 (2016).10   

In Dolgencorp, Dolgencorp operated a Dollar Store on the reservation and agreed to 

participate in a tribal program that placed tribal youth in unpaid internship positions with local 

businesses.  See id. at 169.  A 13-year-old tribal member was assigned to the Dollar Store where 

he was sexually assaulted by the manager.  Id.  The court confirmed that not every consensual 

relationship between a non-member and the tribe or a tribal member will support jurisdiction.  

See id. at 173-74.  Rather, for jurisdiction to exist, the conduct giving rise to the cause of action 

had to occur on tribal lands.  Id. at 173 (“In essence, a tribe that has agreed to place a minor tribe 

member as an unpaid intern in a business located on tribal land on a reservation is attempting to 

regulate the safety of the child’s workplace.  Simply put, the tribe is protecting its own children 

on its own land.” (emphases added)).  Dolgencorp represents the furthest judicially recognized 
                                                 

10 Dollar Gen Corp. v. Miss. Band of Choctaw Indians, 136 S. Ct. 2159 (2016), affirmed 
Dolgencorp by a 4-4 vote, without opinion.  
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extension of Montana’s consensual relationship exception.  The court was persuaded to apply the 

exception because the assault on a tribal member took place in a business located on tribal lands.  

Id. 

The geographical limitation in Dolgencorp is confirmed by the list of cases set forth in 

Strate that fall under Montana’s first exception:   

Williams v. Lee, 358 U.S. 217, 223, 79 S. Ct. 269, 272, 3 L. Ed. 2d 251 (1959) 
(declaring tribal jurisdiction exclusive over lawsuit arising out of on-reservation 
sales transaction between nonmember plaintiff and member defendants); Morris 
v. Hitchcock, 194 U.S. 384, 24 S. Ct. 712, 48 L. Ed. 1030 (1904) (upholding tribal 
permit tax on nonmember-owned livestock within boundaries of the Chickasaw 
Nation); Buster v. Wright, 135 F. 947, 950 (C.A.8 1905) (upholding Tribe’s 
permit tax on nonmembers for the privilege of conducting business within Tribe’s 
borders; court characterized as “inherent” the Tribe’s “authority ... to prescribe the 
terms upon which noncitizens may transact business within its 
borders”); Colville, 447 U.S., at 152–154, 100 S. Ct., at 2080–2082 (tribal 
authority to tax on-reservation cigarette sales to nonmembers “is a fundamental 
attribute of sovereignty which the tribes retain unless divested of it by federal law 
or necessary implication of their dependent status”).  
 

520 U.S. at 457 (ellipsis in original); see also Fine Consulting, Inc. v. Rivera, 915 F. Supp. 2d 

1212, 1227-28 (D.N.M. 2013). 

 The facts of this case do not fit within Dolgencorp’s reasoning or the cases cited in 

Strate.  Here, no actionable conduct occurred within the territorial boundaries of the Navajo 

Nation.  If the ISPP had negligently placed BN with an abuser within the boundaries of the 

Navajo Nation, Dolgencorp might be cited as support for a finding of jurisdiction under 

Montana’s first exception.  But those facts do not exist here and, thus, Montana’s first exception 

does not apply. 

 BN argues that Plaintiffs’ general activities on the reservation during operation of the 

ISPP (e.g., establishing churches, baptizing tribal members, and recruiting ISPP participants) 
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provide subject-matter jurisdiction under this exception.  BN Mot. at 17–18.  But, none of those 

activities are tortious, and again, this argument ignores the geographical limitation that must be 

satisfied before the first Montana exception applies.  It also confuses concepts of personal 

jurisdiction with subject-matter jurisdiction.  While Plaintiffs’ general activities on the Navajo 

Nation may provide a basis for personal jurisdiction, there is no such thing as “general” subject-

matter jurisdiction.  See Nevada v. Hicks, 533 U.S. 353, 367 (2001).  Indeed, it is well-settled 

that non-tortious conduct, even if it occurred within the Navajo Nation, cannot create tribal 

jurisdiction over claims for tortious conduct outside the Navajo Nation.  See Atkinson Trading 

Co. v. Shirley, 532 U.S. 645, 656 (2001) (“A nonmember’s consensual relationship in one area . . 

. does not trigger tribal civil authority in another—it is not ‘in for a penny, in for a Pound.’” 

(citation omitted)).   

b. The Second Montana Exception Is Inapplicable.  

The second Montana exception explicitly requires actionable conduct within the Navajo 

Nation.  See Montana, 450 U.S. at 566 (“A tribe may also retain inherent power to exercise civil 

authority over the conduct of non-Indians on fee lands within its reservation when that conduct 

threatens or has some direct effect on the political integrity, the economic security, or the health 

or welfare of the tribe.” (emphasis added)).  Again, in this action, there is no alleged actionable 

conduct occurring within the Navajo Nation that threatened the tribe’s political integrity, 

economic security, or welfare.  That is the end of the inquiry.      

BN ignores this limitation and urges that the second Montana exception applies because 

Plaintiffs’ placement of Navajo children into the ISPP “had a direct effect on the health and 

welfare of the Navajo Nation.”  BN  Mot. at 15.  In other words, BN is asserting the Court has 
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subject-matter jurisdiction over her claims because Plaintiffs’ non-tortious activities in operating 

the ISPP on the reservation harmed the Navajo Nation as a whole.  See id.  BN’s argument 

suffers from several fatal flaws. 

First, BN does not have standing—and has not asserted standing—to bring claims on 

behalf of the Navajo Nation.  She may bring claims only on behalf of herself.   

Second, cases applying the second Montana exception demonstrate that an alleged injury 

to an individual tribal member does not satisfy the “health and welfare” exception.  See South 

Dakota v. Bourland, 39 F.3d 868, 870 (8th Cir. 1994) (ruling incidents were “undeniably . . . 

vexatious to the individual Indians affected, but we think it is plain that they do not amount to a 

direct effect on the political integrity, the economic security, or the health or welfare of the Tribe 

as a whole”); Strate, 520 U.S. at 458 (recognizing that although careless driving on a public 

highway running through a reservation might “endanger all in the vicinity, and surely jeopardize 

the safety of tribal members,” the rule requires that the alleged conduct must “trench unduly on 

tribal self-government”); accord Wilson v. Marchington, 127 F.3d 805, 807, 814-15 (9th Cir. 

1997); Nord v. Kelly, 474 F. Supp. 2d 1088, 1098 (D. Minn. 2007).   

Third, BN’s claims challenging Plaintiffs’ operation of the ISPP are not cognizable as 

they seek to infringe on Plaintiffs’ free-speech and free-exercise-of-religion rights, and this Court 

does not have authority to mandate changes to Church policy.  See supra Section III. B.1.a. 

C. Plaintiffs Have Exhausted Their Tribal Remedies. 

BN argues that Plaintiffs still have not exhausted their tribal remedies.  BN Mot. at 20-21. 

Relying on National Farmers Union Insurance Cos. v. Crow Tribe of Indians, 471 U.S. 845 
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(1985), she contends that a “full record” must be developed in the tribal courts, and that this has 

not been done.  Under settled law, BN’s argument has no merit.  

To begin with, it is factually incorrect that a record related to the tribal court’s 

jurisdiction has not been developed.  During the 120-day discovery period, the parties fully 

conducted discovery about the jurisdictional issue,11 and both parties agreed in the joint Attorney 

Planning Meeting Report that all jurisdictional discovery had been completed.  Indeed, many of 

the facts BN presents in her motion are the result of that discovery.  And BN identifies no further 

facts that are necessary for resolution of the jurisdictional question, likely for the simple reason 

that there are none.  

More importantly, other than citing an isolated quote from National Farmers, BN does 

not explain what “full record” development means in relation to the exhaustion requirement. 

Fortunately, shortly after National Farmers announced the general exhaustion rule, id. at 856-57, 

the Supreme Court explained the scope of tribal court review necessary for exhaustion purposes 

in Iowa Mutual Insurance Co. v. LaPlante, 480 U.S. 9 (1987). In that case, the Supreme Court 

acknowledged the general exhaustion rule announced in National Farmers.  Id. at 16-17.  The 

Court then explained what is required for exhaustion: “[a]t a minimum, exhaustion of tribal 

remedies means that tribal appellate courts must have the opportunity to review the 

determinations of the lower tribal courts.” Id. at 17. 

Courts in this Circuit have followed Iowa Mutual, determining that tribal remedies for the 

jurisdictional question are deemed exhausted when the tribal appellate court is provided the 
                                                 

11 The Navajo Supreme Court’s decision also incorrectly stated, “Currently, the parties 
have not conducted discovery.”  Ex. C to Compl. at 5.  Both parties have conducted discovery 
related to the jurisdictional dispute.  See Stipulated Protective Order at 2-3, attached as Exhibit 
One (limiting discovery to “facts relevant to the issue of jurisdiction” for 120 days). 
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opportunity to review the lower court’s jurisdictional determinations and takes the opportunity to 

address them.  See, e.g., Crowe & Dunlevy, P.C. v. Stidham, 640 F.3d 1140, 1149-50 (10th Cir. 

2011) (explaining that tribal exhaustion is satisfied through appellate review of a lower tribal 

court’s jurisdictional determination); Enlow v. Moore, 134 F.3d 993, 995-96 (10th Cir. 1998) 

(tribal remedies exhausted where the tribal supreme court had the opportunity to review the 

jurisdictional dispute and exercised that opportunity by rendering a decision on it); Bank of Okla. 

v. Muscogee (Creek) Nation, 972 F.2d 1166, 1169-70 (10th Cir. 1992) (tribal court appellate 

review required); CDST-Gaming I, LLC v. Comanche Nation, Okla., No. CIV-09-521-F, 2010 

WL 11450496, at *2-3 (D. Okla. Nov. 16, 2010) (exhaustion satisfied where both the “trial and 

appellate divisions” of the tribal court had made determinations on the jurisdictional issue).  

Importantly, exhaustion in this Circuit does not require full determination of the underlying 

merits by the tribal court.  See, e.g., Enlow, 134 F.3d at 995-96.  

Plaintiffs have exhausted their tribal remedies under Tenth Circuit law.  In response to 

Plaintiffs’ motion to dismiss on jurisdictional grounds, the tribal court determined it had subject-

matter jurisdiction over the action.  Plaintiffs then filed a writ of prohibition with the Navajo 

Supreme Court, requesting the court to review the tribal court’s jurisdictional determination and 

to bar the court from proceeding in the case.12  The Navajo Supreme Court took the opportunity 

to expressly consider and review the jurisdictional dispute, and the court rendered a decision on 

the issue—concluding that Plaintiffs had “failed to carry the burden to show that the Court 

clearly lacks jurisdiction,” and ultimately denying Plaintiffs’ writ request.  Ex. C to Compl. at 7.  
                                                 

12 The Navajo Nation intervened in the previous action filed in this Court, representing 
that Plaintiffs could exhaust their tribal court remedies by seeking review of the Navajo District 
Court’s jurisdictional determination through filing a writ of prohibition with the Navajo Supreme 
Court.  Plaintiffs followed this course to exhaust their remedies.  Compl. ¶¶ 30-35.  
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In doing so, the Navajo Supreme Court determined it was appropriate for BN to proceed in the 

tribal courts with the allegations in her underlying complaint.  This review satisfied the 

exhaustion requirement; it provided the Navajo courts the chance to “determine its own 

jurisdiction” over BN’s claims, to explain the basis on which it asserted jurisdiction, and to 

“rectify any errors” made in making that determination.  See, e.g., Iowa Mut., 480 U.S. at 16-17 

(explaining the purposes behind the exhaustion requirement).  Put simply, because the Navajo 

Supreme Court was provided the opportunity to review the jurisdictional determination, and did 

review that determination, the exhaustion requirement is satisfied. See, e.g., id. at 17 (stating that 

the exhaustion rule requires that tribal appellate courts “have the opportunity to review” the 

lower tribal court’s determinations); Enlow, 134 F.3d at 995-96.  

D. This Court May Enjoin BN from Proceeding in Navajo District Court 
Because She Settled Her Claims Against Plaintiffs.  

In her motion, BN attempts to relitigate whether she settled her claims against Plaintiffs.  

BN Mot. at 21-23.  She argues that she never agreed to settle her claims, and that the Navajo 

District Court is the only court that should resolve whether she did.13  Id.  BN’s argument is 

misplaced.  The Utah Fourth District Court already ruled that BN settled her claims against 

Plaintiffs.  That ruling bars relitigation of that claim in this Court.   

“‘Claim preclusion is premised on the principle that a controversy should be adjudicated 

only once.’” Gillmor v. Family Link, LLC, 2012 UT 38, ¶ 10, 284 P.3d 622 (citation omitted).  

Courts employ a three-part test in determining whether res judicata bars relitigation of a matter:  

                                                 
13 To be sure, Plaintiffs’ complaint does not seek a declaration that BN settled her claims 

with Plaintiffs.  That question has been resolved by Utah’s Fourth District Court.  Rather, 
Plaintiffs seek a declaration that because BN settled and released her claims, she is barred from 
pursuing her claims pending in the Navajo District Court. 
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“‘First, both cases must involve the same parties or their privies.  Second, the claim that is 

alleged to be barred must have been presented in the first suit or be one that could and should 

have been raised in the first action.  Third, the first suit must have resulted in a final judgment on 

the merits.’”  Id. (citation omitted).   

That test is satisfied here.  First, the declaratory judgment action filed in Fourth District 

Court involved the same parties to this action.  See Ex. D to Compl. ¶¶ 2-3.  Second, Plaintiffs’ 

cause of action for a declaration that BN entered into a valid settlement agreement with Plaintiffs 

was resolved by the Fourth District Court.  Ex. F. to Compl.;  In re Armstrong, 294 B.R. 344, 

358 (B.A.P. 10th Cir. 2003) (“In this Circuit, default judgments . . . have preclusive effect.”), 

aff'd, 97 F. App'x 285 (10th Cir. 2004).  Third, the Fourth District Court action resulted in a final 

judgment on the merits.  See Lehi Roller Mills Co., Inc. v. Cal-Agrex, Inc., No. 2:06-CV-1001 

TS, 2012 WL 13029520, at *6 (D. Utah Mar. 20, 2012) (unpublished) (“A default judgment is a 

final judgment on the merits for the purpose of claim preclusion.”). Thus, the Fourth District 

Court’s ruling precludes BN from relitigating in this Court whether she settled her claims against 

Plaintiffs.14   

The Fourth District Court’s ruling has preclusive effect in this Court:  “The preclusive 

effect of a state court judgment in a subsequent federal lawsuit is governed by the full faith and 

credit statute, 28 U.S.C. § 1738.”  Reeder v. Johnson, 723 F. Supp. 1428, 1431 (D. Utah 1989).  
                                                 

14 BN argues that it would violate the U.S. Supreme Court’s decision in Williams v. Lee, 
358 U.S. 217 (1959) for a Utah state or federal court to rule whether BN settled her claims.  Mot. 
at 21.  Williams is inapplicable.  That case did not deal with parties entering into a settlement 
agreement.  Id. at 217-18.  Rather, in that case, the U.S. Supreme Court held simply that an 
Arizona state court was not free to exercise jurisdiction over a civil suit by a non-Indian against 
an Indian where the cause of action arose on an Indian reservation.  Id. at 222–23.  Here, 
Plaintiffs and BN did not negotiate or enter into their settlement agreement on the Navajo Nation.  
And BN does not contend otherwise. 
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That statute “provides that state judicial proceedings, ‘shall have the same full faith and credit in 

every court within the United States . . . as they have by law or usage in the courts of such 

State . . . from which they are taken.’”  Id. (ellipses in original; citation omitted). As such, the 

Fourth District Court’s ruling is binding on BN in this Court.  

This Court has jurisdiction to enjoin BN from proceeding with her claims because she 

settled those claims.  Indeed, Plaintiffs are not aware of any law (and BN cites to none) that 

would give the Navajo District Court exclusive jurisdiction to adjudicate the enforcement of the 

Settlement Agreement against BN.  This Court has personal jurisdiction over BN because, 

although a member of the Navajo Tribe, she is and has long been a Utah resident.  Ex. E to 

Compl. at 7-8.  Plaintiffs are also Utah residents.  BN did not negotiate or enter into the 

Settlement Agreement with Plaintiffs on the Navajo Nation.  Ex. E to Compl. ¶¶ 1-8. Thus, this 

Court may exercise jurisdiction over the parties’ dispute relating to enforcement of the 

Settlement Agreement. See Clark v. Allen ex rel. Allen, 2 Am. Tribal Law 474, 476-77  (Navajo 

1999) (vacating the tribal court’s ruling that it had subject-matter jurisdiction over bad faith 

settlement claim and ordering the tribal court to “make detailed factual findings on whether the 

bad faith insurance settlement claim arose on or off of the Navajo Nation” (emphasis added)).  

IV. CONCLUSION 

For the foregoing reasons, the Court should deny BN’s motion to dismiss. 
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