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UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF KANSAS 
 

STATE OF KANSAS, ex rel.    ) 
Derek Schmidt, Attorney General;   ) 
BOARD OF COUNTY COMMISSIONERS  )  
OF THE COUNTY OF SUMNER, KANSAS; ) 

CITY OF MULVANE, KANSAS;   ) 
SAC AND FOX NATION OF MISSOURI   ) 
IN KANSAS AND NEBRASKA; and   ) 
IOWA TRIBE OF KANSAS     ) 

AND NEBRASKA,      ) 
       ) 
    Plaintiffs,  ) 
v.        ) Case No. 2:20-cv-2386  

       ) 
DAVID BERNHARDT, in his official   ) 
capacity as Secretary of the U.S.   ) 
Department of the Interior;    )   

TARA SWEENEY, in her official    )  
capacity as Assistant Secretary-   )  
Indian Affairs of the U.S. Department  )  
of the Interior, Bureau of Indian Affairs,  ) 

       ) 
    Defendants.    ) 
 

DEFENDANTS’ OPPOSITION TO THE PLAINTIFFS’ MOTION FOR TEMPORARY 

AND PRELIMINARY INJUNCTIVE RELIEF AND/OR STAY OF ADMINISTRATIVE 

ACTION 
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INTRODUCTION 

 
The Wyandotte Nation (“Nation”) requested that the United States Department of the 

Interior (“Interior” or “Department”) take land in Park City, Kansas into trust under the 

Wyandotte Settlement Act, Pub. L. No. 98-602, § 105, 98 Stat. at 3151. In this Act, Congress 

directed the “mandatory” acquisition of land if the Nation purchased it with statutory qualifying 

funds. Based on a review of evidence and arguments submitted by the Wyandotte Nation and the 

State of Kansas, an independent assessment of the Nation’s accounting of its Settlement Act 

funds, and consultation with the Department’s Office of Financial Management, on May 20, 

2020, the Assistant Secretary—Indian Affairs (“Assistant Secretary”) concluded that the Park 

City Parcel was eligible for mandatory trust acquisition. On May 28, 2020, the Park City Parcel 

was acquired in trust for the benefit of the Wyandotte Nation.   

Now, Plaintiffs State of Kansas, ex rel. Derek Schmidt, Attorney General; Board of 

County Commissioners of the County of Sumner, Kansas; City of Mulvane, Kansas; and Iowa 

Tribe of Kansas and Nebraska, (collectively “Plaintiffs”)1 seek a temporary restraining order or 

preliminary injunction enjoining a portion of the May 2020 Decision. Plaintiffs seek to stay the 

Assistant Secretary’s acknowledgment that the Nation may game on the land, but they do not 

seek injunctive relief affecting the trust status of the Park City Parcel. Plaintiffs cannot show that 

they are entitled to emergency relief. 

 In order to obtain the extraordinary relief of a temporary restraining order or preliminary 

injunction, Plaintiffs must show a combination of irreparable injury if emergency relief is not 

                                              
1 On October, 14, 2020, Plaintiffs State of Kansas ex rel. Derek Schmidt, Attorney General, Board of County 

Commissioners of the County of Sumner County, Kansas, and City of Mulvane, Kansas filed the motion for 
temporary and preliminary injunctive relief and/or stay of administrative action. ECF No. 13. On October 22, 2020, 
the Iowa Nation of Kansas and Nebraska filed a notice of joinder in the motion. ECF No. 18. Plaintiff Sac and Fox 

Nation of Missouri in Kansas and Nebraska was not a party to the motion and has not joined it.  
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granted, a substantial likelihood of success on the merits of their claims, and that the public 

interest favors such an order. Plaintiffs fail to meet this high burden. 

Plaintiffs fail to prove irreparable injury, which is a crucial prerequisite for the issuance 

of emergency relief. Citing only conclusory allegations of economic loss, Plaintiffs fail to show 

that any irreparable injury will occur if their motion is denied. Plaintiffs’ over four-month delay 

in filing for emergency relief also negates their claims of imminent harm. Further, Plaintiffs 

cannot show that the Assistant Secretary’s reliance on Wyandotte Nation v. National Indian 

Gaming Comm’n, 437 F. Supp. 2d 1193 (D. Kan. 2006), to recognize that gaming could occur on 

the Park City Parcel was arbitrary or capricious. This Court’s decision in Wyandotte Nation was 

based on a plain meaning interpretation of the term “land claim” in the “settlement of a land 

claim” exception to the Indian Gaming Regulating Act’s (“IGRA”) general prohibition on 

gaming occurring on trust lands acquired after October 17, 1988 and also specifically held that 

the lands acquired pursuant to the mandatory trust acquisition provision of the Wyandotte 

Settlement Act satisfied that exception. Id. at 1210. Thus, the Court’s decision left the Assistant 

Secretary with no discretion to make an independent determination that the Park City Parcel 

satisfied that exception. In fact, had Assistant Secretary not mentioned gaming on the Park City 

Parcel at all or whether IGRA’s exception was satisfied, the land still would have been acquired 

in trust and the Nation would still be able to game on the land, subject to the other requirements 

of IGRA.  

Additional reasons, moreover, exist for denying the requested extraordinary emergency 

relief: 

 The requested injunction will not address Plaintiffs’ alleged harm;   
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 The public interest is served by recognizing that Interior issued the May 2020 

Decision pursuant to the statutory scheme set forth in the Wyandotte Settlement 

Act; 

 Plaintiffs are not seeking to maintain the status quo, rather, they request a 

mandatory injunction, commanding Interior to rescind a portion of its May 2020 

Decision, which is specifically disfavored; 

 The Wyandotte Nation may be impacted if any portion of the May 2020 Decision 

is enjoined; 

 An injunction will undermine the “paramount federal policy,” as described by the 

Tenth Circuit Court of Appeals, of the promotion of tribal self-governance. 

 
For all of these reasons, Plaintiffs’ motion should be denied. 

 

BACKGROUND 

 

I. Wyandotte Settlement Act 

 
In 1984, Congress enacted the Public Law No. 98-602 “providing for the appropriation 

and distribution of money in satisfaction of judgments awarded to the Wyandotte[] [Nation] by 

the Indian Claims Commission and the Court of Claims.”  Sac & Fox Nation of Missouri v. 

Norton, 240 F.3d 1250, 1255 (10th Cir. 2001); 98 Stat. 3149 (1984). The judgments “were 

compensation for lands in Ohio that the Wyandottes had ceded to the United States in the 

1800s.” Id. Under Section 98-602, Congress directed that a “sum of $100,000” of the funds 

allocated “shall be used for the purchase of real property which shall be held in trust by the 

Secretary for the benefit of such Tribe.” Pub. L. No. 98-602, § 105, 98 Stat. at 3151 (emphasis 

added). In interpreting this provision, the Tenth Circuit concluded that Congress unambiguously 

“imposed a nondiscretionary duty on the Secretary” through passage of Section 105 of Pub. L. 

No. 98-602. Sac & Fox Nation of Missouri, 240 F.3d at 1262. 
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II. Indian Reorganization Act and Part 151 Regulations  

 
Congress enacted the Indian Reorganization Act (“IRA”) in 1934 as part of the federal 

government’s return to supporting “principles of tribal self-determination and self-

governance[.]” Cty. of Yakima v. Confederated Tribes & Bands of Yakima Indian Nation , 502 

U.S. 251, 255 (1992). This “sweeping” legislation, Morton v. Mancari, 417 U.S. 535, 542 

(1974), upon which modern Federal Indian law and policy is premised, manifested a sharp 

change in federal policy that reversed the disastrous assimilationist policy of the Nineteenth 

Century. Cty. of Yakima, 502 U.S. at 255. The “overriding purpose” of the IRA was to “establish 

machinery whereby Indian tribes would be able to assume a greater degree of self-government, 

both politically and economically.” Mancari, 417 U.S. at 542; Mescalero Apache Tribe v. Jones, 

411 U.S. 145, 151 (1973). The “capstone” of the IRA’s land provisions is 25 U.S.C. § 5108 of 

the IRA,2  which authorizes the Secretary of the Interior (“Sercretary”), in his discretion, to 

acquire land in trust for Indian tribes and individual Indians. By authorizing new trust 

acquisitions, the IRA allows the Secretary to both establish and restore tribal land bases and to 

facilitate economic opportunities that were lost or placed out of reach through allotment and 

other governmental assimilationist policies. See Mescalero Apache Tribe, 411 U.S. at 151-52; 

South Dakota v. U.S. Dep’t of Interior, 423 F.3d 790, 798-99 (8th Cir. 2005). 

Regulations implementing Section 5108, set forth in 25 C.F.R. Part 151, govern the trust 

acquisition process. The Secretary’s authority to hold title to land in trust for the benefit of an 

Indian tribe may be discretionary or mandatory. See, e.g., 25 U.S.C. § 5108 (discretionary 

acquisition statute); Pub. L. 98–602 (mandating trust acquisition). Some of the regulations do not 

distinguish between discretionary and mandatory trust acquisitions. For example, 25 C.F.R. § 

                                              
2 Formerly codified at 25 U.S.C. § 465. 
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151.9 provides that any tribe wishing to have land taken into trust must file a written request with 

the Secretary. But the majority of the regulations, by their terms, apply only to non-mandatory 

acquisitions. See id. § 151.10; 151.11 (stating the regulations are only to be considered when 

“the acquisition is not mandated.”) 

III. Indian Gaming Regulatory Act and Part 292 Regulations  

 
In 1988, Congress enacted IGRA to “provide clear standards or regulations for the 

conduct of gaming on Indian lands,” 25 U.S.C. § 2701(3), and to ensure Indian gaming remained 

“a means of promoting tribal economic development, self-sufficiency, and strong tribal 

governments.” Id. § 2702(1). IGRA classifies gaming activities on Indian lands in three ways:  

Class I gaming involves “social games” or traditional forms of gaming held in connection with 

tribal ceremonies or celebrations, id. § 2703(6); Class II gaming includes bingo and “non-

banking” card games that are permitted by the state law, id. § 2703(7); and Class III gaming 

covers all other types of gaming. The relevant gaming activity here is Class II gaming. To 

conduct Class II gaming on Indian lands, the type of gaming sought must be permitted in the 

state the tribe is located, and the tribe must enact a tribal gaming ordinance and obtain approval 

of the ordinance from the National Indian Gaming Commission (“NIGC”). 25 U.S.C. § 

2710(b)(1)(A)-(B); 25 C.F.R. § 522. 

IGRA generally prohibits gaming activities on land acquired in trust by the United States 

on behalf of a tribe after October 17, 1988, 25 U.S.C. § 2719(a), subject to several exceptions, id. 

§ 2719(a). The relevant provision here provides an exception from the general prohibition on 

gaming on land taken into trust after October 17, 1988 for land acquired in trust “as part of a 

settlement of a land claim.” Id. § 2719(b)(1)(B)(i). IGRA does not define this term, and in 2008, 
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the Department promulgated regulations addressing this exception. The regulations define “land 

claim” as:  

any claim by a tribe concerning the impairment of title or other real property interest or 
loss of possession that:  

(1) Arises under the United States Constitution, Federal common law, Federal 

statute or treaty;  
(2) Is in conflict with the right, or title or other real property interest claimed by 
an individual or entity (private, public, or governmental); and  
(3) Either accrued on or before October 17, 1988, or involves lands held in trust 

or restricted fee for the tribe prior to October 17, 1988. 
 

 25 C.F.R. § 292.2. Under 25 C.F.R. § 292.2, the “settlement of a land claim exception” is 

satisfied, among others, if newly acquired lands are acquired “under a settlement of a land claim 

that resolves or extinguishes with the finality the tribe’s land claim, thereby resulting in the 

alienation or loss of possession of some or all of the lands claimed by the tribe, in legislation 

enacted by Congress.” Id. § 292.5(a).  

IGRA tasks the Secretary with making certain determinations under the Act. See, e.g., 25 

U.S.C. § 2719(b)(1)(A) (exception to general prohibition on lands acquired in trust after 1988 

when the Secretary determines that gaming on the lands “would be in the best interest of the 

Indian tribe and its members, and would not be detrimental to the surrounding community” and 

the governor of the state concurs); § 2710(d)(8) (Secretary authorized to approve or disapprove 

Tribal-State gaming compacts governing Class III gaming). However, through passage of IGRA, 

Congress vested ultimate enforcement authority and oversight of Class II gaming operations in 

the NIGC, not the Secretary. Id. § 2704. IGRA directs that the NIGC “shall monitor Class II 

Gaming conducted on a continuing basis” Id. § 2706(b)(1). Section 2713 authorizes the 

Chairman of the NIGC to impose civil penalties against an Indian gaming operation for 

violations of IGRA and its implementing regulations, including the authority to “levy and collect 

appropriate civil fines,” and “the power to order temporary closure of an Indian game” for a 
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substantial violation of IGRA. Id. §§ 2713; 2705. To that end, the NIGC has promulgated 

regulations governing its monitoring and enforcement authority under IGRA. See 25 C.F.R Part 

571 (provisions governing monitoring and investigations); 25 C.F.R. Part 573 (provisions 

governing compliance and enforcement, including the issuance of notices of violations and 

orders to temporarily close a facility); 25 C.F.R. Part 573 (provisions governing civil fines). 

IV. Previous Fee-to-Trust Litigation Involving an Acquisition Pursuant to Pub. L. 

98-602 

 
In January 29, 1996, the Wyandotte Nation filed an application with the Secretary to 

acquire in trust four tracts of lands, indicating that the Nation planned to build a Class II and 

Class III gaming facility on the land. Sac & Fox Nation of Missouri, 240 F.3d at 1256. On 

February 13, 1996, the Associate Solicitor for the Division of Indian Affairs at the Department of 

Interior issued an opinion “that the provisions of Pub. L. 98–602 mandated the Secretary to 

acquire the tracts of land in trust on behalf of the Wyandottes.” Id. In mid-April 1996, the Nation 

narrowed the scope of the request to what it termed the “Shriner Tract,” located in Kansas City, 

Kansas. Id. After reviewing the Associate Solicitor’s previous opinion, the Bureau of Indian 

Affairs recommended the Assistant Secretary acquire the Shriner Tract in trust, and the Assistant 

Secretary concurred in the recommendation. Id. Following publication of a notice of intent to 

acquire the land in trust in the Federal Register, id, several parties, including three plaintiffs in 

this action: the State of Kansas, Sac and Fox Nation of Missouri in Kansas and Nebraska, and the 

Iowa Tribe of Kansas and Nebraska, filed suit in federal court challenging the determination to 

acquire the Shriner Tract in trust on several grounds.  

What followed was over a decade of litigation and several opinions by the District Court 

for the District of Kansas and Tenth Circuit. In relevant part, the Tenth Circuit upheld the 

Secretary’s conclusion that “his discretion regarding whether to acquire the Shriner Tract on 
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behalf of the Wyandotte Tribe was curtailed by Pub. L. 98–602,” id. at 1261, reasoning that “the 

Secretary’s interpretation is easily affirmed under the first test set forth in Chevron, i.e., ‘whether 

Congress has directly spoken to the precise question at issue,’” id. at 1262 (citing Chevron, 

U.S.A., Inc. v. Natural Res. Defense Council, Inc., 467 U.S. 837, 842 (1984)). The Tenth Circuit 

also remanded to the Secretary “for further consideration of the question of whether Pub. L. 98–

602 funds were used for the acquisition of the Shriner Tract.” Id. at 1268.  

On remand the Secretary determined that the Nation used the Pub L. 98-602 funds to 

purchase the Shriner Tract. Determination of Trust Land Acquisition, 67 Fed. Reg. 10926-01 

(March 11, 2002). In publishing the decision in the Federal Register, the Secretary noted that 

upon receiving the Pub. L. 98-602 funds, the Nation “purchased $100,000 of mortgage 

obligation bonds on May 14, 1986.” Id. And while the earnings on the invested Pub. L. 98-602 

funds were commingled with the Nation’s main investment account, based on submissions from 

the Nation analyzing the bank account statements and tracing the use of Pub. L. 98-602 funds to 

purchase and sell securities, the Secretary concluded that at the time of disbursement of the 

$180,000 to purchase the Shriner Tract, “the remaining accumulated amount of section 602 

funds and the dividends and interest of those funds, was $212,169.65.” Id. The Secretary thus 

affirmed the trust status of the Shriner Tract. Id.  

In 2003, several parties, including the State of Kansas, Sac and Fox Nation, and the Iowa 

Tribe of Kansas and Nebraska, filed a new suit in the District of Kansas challenging the 

Secretary’s decision on remand. Governor of Kansas v. Norton, 430 F. Supp. 2d 1204 (D. Kan. 

2006). In relevant part, the district court upheld the Secretary’s determination that (1) the Nation 

purchased the Shriner Tract with Pub. L. 98-602 funds and (2) the Nation was authorized to use 

investment income derived from the original $100,000 set aside pursuant to Pub. L. 98-602 to 
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acquire the Shriner Tract. Id. On appeal, however, the Tenth Circuit vacated the district court’s 

decision, holding that because the plaintiffs initiated suit after the land had been acquired in trust, 

the Quiet Title Act bars plaintiffs’ suit, and therefore the district court lacked jurisdiction to 

decide the case.3 Governor of Kansas v. Kempthorne, 516 F.3d 833, 846 (10th Cir. 2008); see 

also Iowa Tribe of Kansas & Nebraska v. Salazar, 607 F.3d 1225, 1239 (10th Cir. 2010) 

(upholding the district court’s dismissal for lack of jurisdiction, after plaintiffs sought to reopen 

earlier case). 

V. Wyandotte Nation v. National Indian Gaming Commission  

 
In 2004, during the pendency of the above litigation, in response to the Nation’s 

commencement of Class II gaming on the Shriner Tract and a request from the Nation to the 

NIGC to review and approve an amended gaming ordinance pursuant to 25 U.S.C. § 2710, the 

NIGC issued a decision that the Nation “may not lawfully game on the Shriner Tract, based on 

its determination that none of the exceptions to IGRA’s general prohibition [on gaming on lands 

acquired after October 17, 1988] were applicable.” Wyandotte Nation, 437 F. Supp. 2d at 1201. 

The Nation sued the NIGC, and the District of Kansas concluded that NIGC’s determination that 

the Shriner Tract did not qualify for gaming under the settlement of a land claim exception in 

IGRA was arbitrary and capricious because it was not based on relevant factors and conflicted 

with a prior NIGC decision. Id. at 1207-12. There, the court noted that when the Nation, “along 

with other tribal signatories to the Treaty of Greenville,” brought its case against the United 

States in the Indian Claims Commission (“ICC”), it “asserted claims for the tribal land cessions 

to the United States under the Treaty of Fort Industry of 1805 and the Treaty of September 29, 

                                              
3 The Supreme Court has since held the Administrative Procedure Act acts as a waiver of sovereign immunity, thus 
permitting parties to challenge decisions to acquire land in trust, even after the land has been acquired in trust by the 
Secretary, notwithstanding the Quiet Title Act. Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians v. 

Patchak, 567 U.S. 209 (2012).  
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1817, respectively,” including “(1) whether the tribes held recognized title to the property, and 

(2) if so, what percentage interest each tribe held.” Id. at 1207. The court also pointed to the fact 

that the ICC held that the Nation was granted recognized title to certain lands by virtue of the 

two treaties and awarded damages. Id.  

The district court analyzed IGRA’s “settlement of a land claim” exception, determining 

that the “plain meaning of ‘land claim’ does not limit such claim to one for the return of land,” as 

NIGC concluded, but also “includes an assertion of an existing right to the land.” Id. at 1208. 

The court further pointed out that “the word ‘land’ modifies the word ‘claim,’ not ‘settlement,’ 

and thus a ‘land claim’ means that the operative facts giving rise to a right arise from a dispute 

over land, not that the land claim be resolved by the return of land.” Id. Thus, the court 

concluded that the “plain language” of the exception does not preclude the claim brought by the 

Nation in the ICC. Id.  

The court also recognized that this is not a case in which the Nation “merely purchased 

the Shriner Tract with money received from a claim brought before the ICC,” but instead 

“Congress mandated that $100,000 of the Tribe’s ICC judgment funds be utilized to purchase 

land to be taken into trust for the benefit of the Tribe as a means of effectuating a judgment that 

resolved the Tribe’s land claims.” Id. at 1210. Therefore, the court concluded that “the remedy 

for a land claim is monetary, rather than specific relief, is irrelevant where, as here, Congress 

mandated that the monetary remedy be utilized to purchase land to be held in trust for the benefit 

of the Tribe.” Id.  

Following the court’s remand back to the agency, the NIGC Chairman issued a letter on 

September 28, 2007, determining the “appropriate course is approval” of the amended gaming 

ordinance and notified the Nation that the letter serves as such approval.  Ex. 1 at 2.  
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VI.  Trust Acquisition of the Park City Parcel 

 
On April 13, 2006, the Nation submitted an application requesting the Secretary acquire a 

10.53 acre parcel of land located in Park City, Kansas (“Park City Parcel”) in trust for the 

Nation. Ex. 2 at 1 (Assistant Secretary’s May 2020 Decision). Two years later, the Nation 

revised its application, asserting that it purchased the Parcel with Pub. L. 98-602 funds, and 

therefore requested that the Secretary acquire the land as a mandatory trust acquisition. Ex. 3 at 1 

(Assistant Secretary’s 2014 Decision). In 2014, the Assistant Secretary determined that the 

Nation had not submitted sufficient documentation to demonstrate that the Park City Parcel was 

purchased with Pub. L. 98-602 funds, and denied the application on that basis. Ex. 2 at 1. 

However, the Assistant Secretary invited the Nation to submit a new application in the event that 

it could address the accounting issues raised by Kansas. Id. Three years later, the Nation 

submitted a new application containing additional information addressing the accounting issues 

and also a financial analysis submitted by an auditing firm, RSM US, LLP. Id.  

After evaluating the documentation submitted by the Nation, on May 20, 2020, the 

Assistant Secretary found that based on the RSM Report, the annual audits, submissions by the 

parties, and the record before her, “there were sufficient” Pub. L. 98-602 funds “to purchase both 

the Park City Parcel in 1992 and the Shriner Tract in 1996.” Id. at 12. The Decision explicitly 

stated that “the sole remaining question after years of litigation is whether the Nation used Land 

Acquisition Funds alone to purchase the Park City Parcel.” Id. at 2. It also recognized that the 

Nation may conduct gaming on the Park City Parcel because based on the decision in Wyandotte 

Nation, 437 F. Supp. 2d 1193, “this acquisition qualifies ‘as a settlement of a land claim’ 

exception to IGRA Section 2719 prohibition on gaming on lands acquired after October 17, 

1988.”  Id. at 12. Thus, the Assistant Secretary determined that the Park City Parcel will be 
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acquired in trust for the Nation as a mandatory acquisition. Id. Notice of the May 2020 Decision 

was published in the Federal Register on June 3, 2020. 85 Fed. Reg. 34221 (June 3, 2020).  

 

STANDARD OF REVIEW 

 

I. Administrative Procedure Act  

 
Plaintiffs seek judicial review of the May 2020 Decision pursuant to the Administrative 

Procedure Act (“APA”), 5 U.S.C. §§ 701-706. Section 706(2)(A) of the APA provides that a 

court may set aside agency action only where it finds the action “arbitrary, capricious, an abuse 

of discretion, or otherwise not in accordance with the law.” Id. § 706(2)(A). This standard “is a 

deferential one; administrative determinations may be set aside only for substantial procedural or 

substantive reasons, and the court cannot substitute its judgment for that of the agency.” Utahns 

for Better Transp. v. U.S. Dep’t of Transp., 305 F.3d 1152, 1164 (10th Cir. 2002). The “APA 

review is narrow,” and a court “presumes that an agency action is valid unless the party 

challenging the action proves otherwise.” Hays Med. Ctr. v. Azar, 956 F.3d 1247, 1264 (10th 

Cir. 2020). The Secretary’s interpretation of the statutes that he is entrusted to administer is 

reviewed pursuant to the APA principles enunciated in Chevron U.S.A., Inc. v. Natural Res. Def. 

Council, Inc., 467 U.S. 837 (1984). 

 

II. Prohibitory and Mandatory Injunctive Relief 

 
“As a preliminary injunction is an extraordinary remedy, the right to relief must be clear 

and unequivocal.” Schrier v. Univ. of Colo., 427 F.3d 1253, 1258 (10th Cir. 2005) (citation and 

internal quotation marks omitted). To prevail on a motion for a preliminary injunction, a movant 

must establish: (1) a likelihood of success on the merits; (2) a likelihood that it will suffer 

irreparable harm if the injunction is not granted; (3) that the balance of equities falls in its favor; 

Case 2:20-cv-02386-HLT-GEB   Document 19   Filed 10/26/20   Page 13 of 32



 
14 

and (4) that the preliminary injunction is in the public interest. Winter v. Natural Res. Def. 

Council, Inc., 555 U.S. 7, 20 (2008). 

Certain preliminary injunctions, like the relief sought by Plaintiffs here, are particularly 

disfavored in the Tenth Circuit and, thus, are subject to a heightened standard. Westar Energy, 

Inc. v. Lake, 552 F.3d 1216, 1224-25 (10th Cir. 2009). These include preliminary injunctions 

that: (1) alter the status quo; (2) are mandatory in nature as opposed to prohibitory; and (3) 

provide the movant all the relief that could be recovered at the conclusion of a trial on the merits. 

O Centro Espirita Beneficiente Uniao Do Vegetal v. Ashcroft, 389 F.3d 973, 975 (10th Cir. 

2004) (en banc), aff'd, 546 U.S. 418 (2006). Where the preliminary injunction sought is one of 

these three types, the movant “must make a strong showing both with regard to the likelihood of 

success on the merits and with regard to the balance of harms, and may not rely on [the Tenth 

Circuit's] modified likelihood-of-success-on-the-merits standard.” Id. at 976.  “[T]he Court must 

closely scrutinize the motion ‘to assure that the exigencies of the case support the granting of a 

remedy that is extraordinary even in the normal course.”’ Oakleaf v. Martinez, 297 F. Supp. 3d 

1221, 1229 (D.N.M. 2018) (citing Id.). 

ARGUMENT 

 

 

I. Plaintiffs Fail to Demonstrate Irreparable Harm 

 

Plaintiffs have not established imminent irreparable harm and therefore their motion 

should be denied. As an initial matter, Plaintiffs’ alleged injury is “projected” financial losses by 

the State of Kansas, Sumner County, and City of Mulvane from gross revenue sharing from a 

state gaming operation, the Kansas Star Casino, “within 25 miles” of the Park City Parcel. ECF 

No. 14 at 25. This alleged harm is purely economic, which does not constitute irreparable harm. 

And having offered no evidence supporting their claims of projected economic harm, Plaintiffs’ 
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purported harms are entirely speculative. Plaintiffs over four-month delay in bringing their 

motion further demonstrates there is no irreparable harm here warranting the emergency relief 

Plaintiffs seek. Finally, the injunctive relief sought here, staying the Assistant Secretary’s 

acknowledgment that the Nation may game on the Park City Parcel, would not impact the 

gaming activity on the land. For these reasons, Plaintiffs have failed to show irreparable harm 

stemming from the May 2020 Decision’s acknowledgement that the Nation may game on the 

land.  

This Court cannot issue a temporary restraining order or a preliminary injunction unless 

Plaintiffs demonstrate that their threatened injury is irreparable. “Because a preliminary 

injunction is an extraordinary remedy, the right to relief must be clear and unequivocal.” Petrella 

v. Brownback, 787 F.3d 1242, 1256 (10th Cir. 2015) (internal quotation marks omitted). 

“[C]ourts have consistently noted that . . . a showing of probable irreparable harm is the single 

most important prerequisite for the issuance of a preliminary injunction.”  Dominion Video 

Satellite, Inc. v. Echostar Satellite Corp., 356 F.3d 1256, 1260 (10th Cir. 2004) (internal 

quotation marks omitted). As the Tenth Circuit has stressed, “[d]emonstrating irreparable harm is 

not an easy burden to fulfill.” First W. Capital Mgmt. Co. v. Malamed, 874 F.3d 1136, 1141 

(10th Cir. 2017) (internal quotation marks omitted).  

Plaintiffs fall far short of a “clear showing” that the relief they request is necessary to 

avoid serious, irreparable harm to their interests. Winter, 555 U.S. at 22. That alone merits the 

denial of their motion. See New Mexico Dep't of Game & Fish v. United States Dep’t of the 

Interior, 854 F.3d 1236, 1249 (10th Cir. 2017). This is because “the moving party must first 

demonstrate that such [irreparable] injury is likely before the other requirements for the issuance 

of an injunction will be considered.” Dominion Video Satellite, Inc., 356 F.3d at 1260. 
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As the Supreme Court has made clear: “Issuing a preliminary injunction based only on a 

possibility of irreparable harm is inconsistent with our characterization of injunctive relief as an 

extraordinary remedy that may only be awarded upon a clear showing that the plaintiff is entitled 

to such relief.” Winter, 555 U.S. at 22. There is a “high standard for irreparable injury.” 

Chaplaincy of Full Gospel Churches v. England , 454 F.3d 290, 297 (D.C. Cir. 2006). It is a 

“well known and indisputable principle[]” that an “unsubstantiated and speculative” harm cannot 

constitute an irreparable injury for purposes of injunctive relief. Wis. Gas Co. v. Fed. Energy 

Reg. Comm’n, 758 F.2d 669, 674 (D.C. Cir. 1985) (per curiam). The movant must also 

“substantiate” its “claim that irreparable injury is ‘likely’ to occur” with appropriate evidence. Id. 

The harm must be “certain and great, actual and not theoretical, and so imminent that there is a 

clear and present need for equitable relief to prevent irreparable harm.” League of Women Voters 

v. Newby, 838 F.3d 1, 7-8 (D.C. Cir. 2016) (citation omitted); Cal. Ass'n of Private 

Postsecondary Schs. v. DeVos, 344 F. Supp. 3d 158, 170 (D.D.C. 2018) (quoting Chaplaincy of 

Full Gospel Churches, 454 F.3d at 297).  

Moreover, “[t]he moving party must show ‘the injury complained of is of such 

imminence that there is a clear and present need for equitable relief to prevent irreparable 

harm.”’ Heideman v. S. Salt Lake City, 348 F.3d 1182, 1189 (10th Cir. 2003) (emphasis omitted; 

quoting Wis. Gas Co., 758 F.2d at 674). As the term “irreparable injury” implies, the injury must 

be beyond remediation. “Mere injuries, however substantial, in terms of money, time and energy 

necessarily expended in the absence of a stay are not enough. The possibility that adequate 

compensatory or other corrective relief will be available at a later date, in the ordinary course of 

litigation weighs heavily against a claim of irreparable harm.” Wis. Gas Co., 758 F.2d at 674 

(quoting Va. Petroleum Jobbers Ass'n v. FPC, 259 F.2d 921, 925 (D.C. Cir. 1958) (internal 
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quotation marks omitted)). “[P]laintiff bears the burden of showing that [it] will suffer 

irreparable injury,” Sierra Club v. U.S. Dep't of Energy, 825 F. Supp. 2d 142, 152 (D.D.C. 2011) 

(citing Winter, 555 U.S. at 22), and must present the Court with enough evidence to 

“substantiat[e]” its claim of irreparable injury, Wisconsin Gas Company, 758 F.2d at 674. 

Thus, to be entitled to the requested relief, injunction, Plaintiffs must show that there is 

“likely,” “imminent,” and “irreparable” injury. Plaintiffs have not made this showing. 

A. Plaintiffs’ Alleged Economic Harm is Not Irreparable Harm 

Plaintiffs rather than demonstrating irreparable harm, merely make broad generalizations 

about speculative financial impact, without any demonstrable support for the claim.4 Other than 

stating the percent of gross revenue they receive from the Kansas Star casino, Plaintiffs’ motion 

asserts no actual projected economic impact from the Nation’s gaming operation, current or 

projected, on the Park City Parcel. See ECF No. 14 at 25. But even if Plaintiffs could 

demonstrate likely economic harm, economic harm generally does not constitute irreparable 

injury. Port City Props. v. Union Pac. R.R. Co., 518 F.3d 1186, 1190 (10th Cir. 2008); 

Heideman, 348 F.3d at 1189; Wisconsin Gas Company, 758 F.2d at 674 (“It is … well settled 

that economic loss does not, in and of itself, constitute irreparable harm.”). And the “mere fact 

that economic losses may be unrecoverable does not, in and of itself, compel a finding of 

irreparable harm,” Nat’l Min. Ass’n v. Jackson, 768 F. Supp. 2d 34, 53 (D.D.C. 2011), because 

the harm must be “more than simply irretrievable; it must also be serious in terms of its effect on 

the plaintiff,” Mylan Pharms. v. Shalala, 81 F. Supp. 2d 30, 42 (D.D.C. 2000) (citation omitted).  

                                              
4 Plaintiffs make a passing reference to the impact of the acquisition of the Park City Parcel in trust on the State’s 

ability to “approve gaming.” ECF No. 14 at 25. Plaintiffs do not seek any injunctive relief affecting the trust status 
of the Park City Parcel. Id. at 2. And the State has no authority to regulate tribal gaming on Indian lands under IGRA 
unless the Nation specifically consents to the regulation in a compact with the State. See United Keetoowah Band of 

Cherokee Indians v. State of Okl. ex rel. Moss, 927 F.2d 1170, 1177 (10th Cir. 1991). 
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B. Even if Economic Harm were Relevant, Plaintiffs’ Alleged Harm is Speculative, Not 

Actual or Imminent 

 

Plaintiffs cannot base irreparable injury upon speculative purported harms; the alleged 

harm must be “certain, great, actual and not theoretical.” New Mexico Dep’t of Game & Fish, 

854 F.3d at 1251. “[P]urely speculative harm does not amount to irreparable injury ... [A] 

plaintiff must show a ‘significant risk of irreparable harm’ in order to obtain a preliminary 

injunction....” Greater Yellowstone Coal. v. Flowers, 321 F.3d 1250, 1258 (10th Cir. 2003) 

(citations omitted). As the D.C. Circuit has explained, “[b]are allegations of what is likely to 

occur are of no value since the court must decide whether the harm will in fact occur. The 

movant must provide . . . proof indicating that the harm is certain to occur in the near future.” 

Wis. Gas Co., 758 F.2d at 674. “Moreover, the injury must be ‘likely to occur before the district 

court rules on the merits.’” New Mexico Dep’t of Game & Fish, 854 F.3d at 1250 (quoting 

Greater Yellowstone Coal. v. Flowers, 321 F.3d 1250, 1260 (10th Cir. 2003)). And in making 

this showing, Plaintiffs must rely solely on injuries to themselves, not the interests of state 

residents as parens patriae, in this lawsuit against the United States. Gov’t of Manitoba v. 

Bernhardt, 923 F.3d 173, 179-80, 183 (D.C. Cir. 2019). But Plaintiffs have offered only such 

bare allegations and speculation. See ECF No. 14 at 25.  

Although they reference a generalized projected harm to the State from operation of a 

Class II gaming facility by the Nation, Id. (stating gross revenue shares the State and Sumner 

County and Mulvane receive from the Kansas Star casino), Plaintiffs fail to quantify specifically 

“the size of such impact, or the portion of such impact attributable to the [agency action],” 

Commonwealth v. Dep’t of Educ., 340 F. Supp. 3d 7, 17 (D.D.C. 2018), as is required to justify 

preliminary relief. See Winter, 555 U.S. at 22 (the mere “possibility” of irreparable harm cannot 

support a preliminary injunction); Wisconsin Gas Company, 758 F.2d at 675-76 (finding the 
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alleged harm “specious,” given “common knowledge” that harm depends on many “variables”). 

Plaintiffs have offered one affidavit in support of their claims of loss of income.5 “As a general 

rule, a preliminary injunction should not issue on the basis of affidavits alone and a district court 

should be wary of issuing an injunction based solely upon allegations and conclusory affidavits 

submitted by [a] plaintiff.” Lane v. Buckley, 643 Fed. Appx. 686, 689 (10th Cir. 2016) (internal 

quotations omitted). Plaintiffs’ claimed economic injury cannot justify preliminary relief.  

C. Plaintiffs Cannot Demonstrate That Any Economic Loss is Unrecoverable  

In order to show irreparable harm, a movant “must demonstrate a significant risk that he 

or she will experience harm that cannot be compensated after the fact by money damages.” New 

Mexico Dep’t of Game & Fish, 854 F.3d at 1250 (quoting Fish v. Kobach, 840 F.3d 710, 751–52 

(10th Cir. 2016) (internal quotations marks omitted). Here, Plaintiffs claim that their alleged 

financial loss is irreparable because sovereign immunity protects Defendants from claims of 

monetary relief. ECF No. 14 at 26. Following Plaintiffs’ reasoning, there would be a blanket rule 

that economic loss suffices for emergency relief when the defendant is a governmental body. 

That is not the case.  See, e.g., Smith v. United States, No. 13-cv-01156-RM-KLM, 2015 WL 

584698, at *2 (D. Colo. Feb. 10, 2015). Further, Plaintiff Iowa Nation of Kansas and Nebraska 

may seek to recover from the United States for alleged breach of trust in the U.S. Court of 

Federal Claims. The potential availability of such compensation “in the ordinary course of 

litigation weighs heavily against a claim of irreparable harm.” Wisc. Gas Co., 758 F.2d at 674 

                                              
5 The Declaration of Will E. Cummings, Pls. Ex. P, while cited in Plaintiffs’ motion only once, ECF No. 14 at 23, 

relies heavily on Mr. Cummings’s Projections for the Performance of New Gaming Facilities in South-Central 
Kansas report that he produced for Kansas in 2010. ECF No.14-17 at 3 (stating that Mr. Cummings was tasked to 

confirm his 2010 report and to the 2010 findings). However, Plaintiffs failed to provide this report, or any 
underlying facts or data, on which Mr. Cummings relied. Further, Mr. Cummings makes no mention of the Nation’s 
current gaming operations on the Park City Parcel, let alone any impacts of such operations on the Kansas Star 

casino. ECF No.14-17. 
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(quoting Va. Petroleum Jobbers Ass’n v. Fed. Power Comm’n, 259 F.2d 921, 925 (D.C. Cir. 

1958) (per curiam)). 

D. Plaintiffs’ Delay in Filing a Motion Demonstrates the Absence of Irreparable Injury

Plaintiffs waited over four months after the agency decision to file this suit. That delay

demonstrates that Plaintiffs have not suffered the kind of imminent, irreparable injury that 

supports emergency injunctive relief. Plaintiffs only explanation for the delay is that the Tribe 

recently announced that it has opened a small temporary gaming facility in a trailer. But 

Plaintiffs should have known that the Tribe might begin limited operations. See 85 Fed. Reg. 

34221 (Interior is acquiring the Park City Parcel in trust for the Nation, “for gaming and other 

purposes”); Ex. 4. This Court, and others, have repeatedly held that similar, and even 

substantially lesser delays, strongly counsel against injunctive relief. “As a general proposition, 

delay in seeking preliminary relief cuts against finding irreparable injury.” Kan. Health Care 

Ass’n v. Kan. Dep’t of Soc. & Rehab. Servs., 31 F.3d 1536, 1543-44 (10th Cir. 1994) (citation 

and internal quotation marks omitted). See also GTE Corp. v. Williams, 731 F.2d 676, 678 (10th 

Cir. 1984) (“Delay… undercuts the sense of urgency that ordinarily accompanies a motion for 

preliminary relief and suggests that there is, in fact, no irreparable injury.”). This is so because 

“the very idea of a preliminary injunction is premised on the need for speedy and urgent action to 

protect a plaintiff's rights before a case can be resolved on its merits.” Wreal LLC. v. 

Amazon.com, Inc., 840 F.3d 1244, 1248 (11th Cir. 2016) (citation omitted). In Wreal, the court 

stressed that “[a] delay in seeking a preliminary injunction of even only a few months—though 

not necessarily fatal—militates against a finding of irreparable harm.” Id. (citation omitted). 

Indeed, delays as short as 30 or 45 days have resulted in the denial of motions for 

extraordinary relief. This Court has held that a three- or four-month delay is excessive. Sharp for 
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& on Behalf of N.L.R.B. v. La Siesta Foods, Inc., 859 F. Supp. 1370, 1375 (D. Kan. 1994); see 

also Newdow v. Bush, 355 F. Supp. 2d 265, 292 (D.D.C. 2005) (one-month delay too long); 

Fund for Animals v. Frizzell, 530 F.2d 982, 987 (D.C. Cir. 1975) (45 day delay after agency 

determination was “inexcusable”); Mylan Pharm., Inc. v. Shalala, 81 F. Supp. 2d 30, 43-44 

(D.D.C. 2000) (a two-month delay “further militates against a finding of irreparable harm.”). 

Plaintiffs waited over four months after the issuance of the decision and the Federal Register 

notice, which explicitly stated the trust acquisition was for “gaming and other purposes,” to seek 

emergency relief. 85 Fed. Reg. 34221. By doing so, Plaintiffs have created their own emergency. 

Plaintiffs’ delay defeats any contention that they face irreparable injury. 

E. The Requested Injunction Would Not Ameliorate Plaintiffs’ Alleged Harm 

As a practical matter, an injunction staying the Assistant Secretary’s acknowledgement 

that gaming may occur on the Park City Parcel, even if granted, would neither affect the legality 

of the Nation’s gaming activities on the Park City Parcel nor would it prevent the Nation from 

gaming there. The Assistant Secretary did not independently authorize gaming on the Park City 

Parcel but rather acknowledged the legal consequences of her trust acquisition decision. See 

Section II, infra. As previously stated, Congress delegated to the NIGC—not the Assistant 

Secretary—regulatory authority under IGRA. Sac & Fox Nation of Missouri, 240 F.3d at 1265 

(“Significantly, however, neither the Secretary nor the Department of the Interior in general is 

charged with administering IGRA. When Congress enacted IGRA, it established the [NIGC] and 

charged [NIGC] with the exclusive regulatory authority for Indian gaming conducted pursuant to 

IGRA.”); see 25 U.S.C. § 2706(1) (the NIGC “shall monitor Class II Gaming conducted on a 

continuing basis”); § 2713 (vesting authority in NIGC to levy and collect civil fines for 
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violations of IGRA); § 2705 (vesting NIGC Chairman with the “power to order temporary 

closure of an Indian game” for a substantial violation of IGRA); see also 25 C.F.R. Parts 571-73. 

When the Assistant Secretary acquired the land in trust under the mandatory trust 

provision of Pub. L. 98-602, she also acknowledged that the land met the settlement of a land 

claim exception under IGRA based on Wyandotte Nation, 437 F. Supp. 2d 1193. Because 

gaming is legal on the newly acquired trust land under this Court’s interpretation of IGRA, the 

Nation may conduct gaming activities under the “settlement of a land claim” exception to IGRA 

with or without the Assistant Secretary’s acknowledgment that gaming is legal, so long as the 

Nation meets the other requirements of IGRA for conducting Class II gaming. See 25 U.S.C. § 

2710(b). The injunction will not prevent the only alleged injury—loss of revenue from the 

Nation’s gaming activities on the Park City Parcel.  The injunction will not prevent the Nation’s 

gaming activities because the Court’s decision in Wyandotte Nation will still be in place 

notwithstanding the Court’s issuance of a stay of the Assistant Secretary’s acknowledgements in 

the May 2020 Decision. However, if the Plaintiffs believe that the Nation is operating a gaming 

facility in violation of IGRA, NIGC is the proper agency to address their concerns.6 On this basis 

alone, Plaintiffs’ motion should be denied.  

II. Plaintiffs Fail to Demonstrate a Likelihood of Success on the Merits 

Further, Plaintiffs cannot show a likelihood of success on the merits. In their motion for 

injunctive relief, they seek a stay of what they term the “Gaming Decision” made in the Assistant 

Secretary’s May 2020 Decision. ECF No. 14 at 2. In doing so, however, Plaintiffs fail to 

                                              
6 The State of Kansas well knows this. During the Shriner Tract litigation, the Nation conducted Class II gaming 

activities in trailers on that tract, prompting the Kansas to raise its concerns with the NIGC. Wyandotte Nation v. 
Sebelius, 443 F.3d 1247, 1251 (10th Cir. 2006). However before the issue was resolved through the federal court 
system, “Kansas bypassed the proper legal channels” and raided the Nation’s premises without “legal basis for [its] 

action[.]” Id. at 1251–52, 1256. 
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recognize that the Assistant Secretary did not make an independent determination as to whether 

the Park City Parcel met IGRA’s exception on gaming on newly acquired trust land after 

October 17, 1988. The May 2020 Decision makes clear that it was answering one question, and 

one question alone, and explicitly stated as much: “the sole remaining question after years of 

litigation is whether the Nation used Land Acquisition Funds alone to purchase the Park City 

Parcel.” Ex. 2 at 2.  

In answering this question, the Assistant Secretary reviewed the Nation’s history, the 

Department’s previous determinations on use of Pub. L. 98-602 funds, submissions by the 

Nation and Kansas relating to the Nation’s accounting of its Pub. L. 98-602 funds, and conducted 

her own assessment of the Nation’s accounting of Pub. L. 98-602 funds, in consultation with the 

Department’s Office of Financial Management. Id. at 2-9. Based on this review, the Assistant 

Secretary reasonably concluded that there were sufficient funds to purchase the Park City Parcel 

in 1992 and Shriner Tract in 1996, taking into account interest accrued from the Nation’s 

decision to invest the $100,000 designated by Congress in Pub. L. 98-602 “to be used for 

purchase of real property which shall be held in trust by the Secretary for the benefit of [the 

Nation].” Ex. 2 at 8-10, 12. As a result, the Assistant Secretary determined that the Park City 

Parcel will be acquired in trust for the Nation as a mandatory trust acquisition. Id. at 12.  

Plaintiffs do not seek injunctive relief as to the sole decision made by the Assistant 

Secretary—whether to acquire the Park City Parcel in trust for the Nation. Instead, they seek to 

stay or enjoin the “Gaming Decision” they believe was made in the May 2020 Decision. 

However, the Assistant Secretary made no such independent determination, nor was she required 

to do so before determining whether the land was to be acquired in trust as a mandatory trust 

acquisition. See Sac & Fox Nation of Missouri v. Norton, 240 F.3d at 1253 (holding that “Pub. L. 
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98-602 imposed a nondiscretionary duty on the Secretary to acquire land in trust for the 

Wyandotte Tribe.”). To be sure, she recognized that based on the decision in Wyandotte Nation, 

437 F. Supp. 2d 1193, “the acquisition qualifies as a ‘settlement of a land claim’ exception to the 

IGRA Section 2719 prohibition on gaming on lands acquired after October 17, 1988” and thus, 

“once acquired in trust, the Nation may conduct gaming pursuant to Section 2719 of IGRA.” Ex. 

2 at 12. But this was simply a recognition of the legal consequences flowing from the trust 

acquisition, by virtue of this Court’s decision in 2006, not an independent assessment of whether 

IGRA’s settlement of a land claim exception was satisfied. On this basis alone, Plaintiffs’ motion 

should be denied.  

In 2006, this Court overturned NIGC’s determination as to the Shriner Tract, land also 

purchased by the Nation with Pub. L. 98-602 funds and acquired in trust, that the land did not 

satisfy the settlement of a land claim exception to IGRA because Pub. L. 98-602 was passed as a 

result of the Nation’s claim for a monetary judgment, not a claim for return of land. 437 F. Supp. 

2d at 1212. IGRA does not define the term “land claim,” and the Court, in interpreting the term, 

determined that the “plain meaning of ‘land claim’ does not limit such claim to one for the return 

of land, but rather, includes an assertion of an existing right to the land.” Id. at 1208. The Court 

further pointed out that “the word ‘land’ modifies the word ‘claim,’ not ‘settlement,’ and thus a 

‘land claim’ means that the operative facts giving rise to a right arise from a dispute over land, 

not that the land claim be resolved by the return of land.” Id. Thus, the Court concluded that the 

“plain language” of the exception does not preclude the claim brought by the Nation in the ICC 

and resulting in the passage of Pub. L. 98-602. Id.  

The Court also recognized that this is not a case in which the Nation “merely purchased 

the Shriner Tract with money received from a claim brought before the ICC,” but instead 
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“Congress mandated that $100,000 of the Tribe’s ICC judgment funds be utilized to purchase 

land to be taken into trust for the benefit of the Tribe as a means of effectuating a judgment that 

resolved the Tribe’s land claims.” Id. at 1210. Therefore, “the remedy for a land claim is 

monetary, rather than specific relief, is irrelevant where, as here, Congress mandated that the 

monetary remedy be utilized to purchase land to be held in trust for the benefit of the Tribe.” Id.  

The Court’s 2006 reasoning and conclusion that the Shriner Tract satisfies the settlement 

of a land claim exception to IGRA applies equally to the Park City Parcel, which was also 

purchased with the Pub. L. 98-602 funds mandated by Congress to be used for acquiring trust 

land for the Nation. And the Court’s determination that the plain meaning of “land claim,” as 

applied to the Nation’s trust land acquired with the Pub. L. 98-602 funds, satisfied the exception 

left the Assistant Secretary with no discretion to make an independent determination as to 

whether the Park City Parcel satisfied the exception. See United States v. Quarrell, 310 F.3d 664, 

669 (10th Cir. 2002) (“When interpreting the language of a statute, the starting point is always 

the language of the statute itself. If the language is clear and unambiguous, the plain meaning of 

the statute controls.” (internal citation omitted)). 

Plaintiffs argue that they are likely to succeed on the merits because the Assistant 

Secretary did not address the 2008 regulations addressing the settlement of a land claim 

exception in IGRA in the May 2020 Decision, promulgated two years after the Court’s decision 

in Wyandotte Nation. ECF No. 14 at 28. Tellingly, Plaintiffs do not mention the fact that the 

Court’s interpretation of the exception was based on a “plain meaning” interpretation of the term 

“land claim” or the Court’s subsequent holding that the Nation’s purchase of land with Pub. L. 

98-602 funds satisfies the exception. Thus, even if the Assistant Secretary’s recognition of the 

Nation’s ability to game on the Park City Parcel in the May 2020 Decision could be fairly 
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construed as a “Gaming Decision,” she was entitled to rely on the Court’s 2006 decision and 

there was no need to look to or apply the 2008 regulations in determining whether the Park City 

Parcel satisfied the settlement of a land claim exception to IGRA.7  

Plaintiffs attempt to distinguish the Wyandotte Nation decision by arguing that it involved 

materially different facts, arguing that the Park City Parcel could not have been purchased with 

the $100,000 set aside by Congress through passage of the Pub. L. 98-602. ECF No. 14 at 29. 

But this is the exact opposite of the conclusion the Assistant Secretary made in her May 2020 

Decision, where she concluded that there were sufficient funds in the Nation’s Pub. L. 98-602 

land acquisition funds, taking into account interest earned through investments, to purchase the 

Park City Parcel. Ex. 2 at 10. Therefore, contrary to Plaintiffs’ assertions, there are no materially 

different facts between those analyzed in the 2006 Court decision and the trust acquisition of the 

Park City Parcel.  

In any event, Plaintiffs attempt to confuse the issues. Whether only Pub. L. 98-602 funds 

were used to purchase the Park City Parcel, thus triggering the Secretary’s obligation to acquire 

the land in trust for the Nation as a mandatory trust acquisition, goes to whether the Assistant 

Secretary could acquire the Park City Parcel in trust pursuant to Pub. L. 98-602, not whether the 

Nation can game on the land once acquired in trust. The Assistant Secretary decided that the 

Nation did purchase the Parcel with the funds and therefore she could acquire the land in trust as 

mandatory trust acquisition pursuant to Pub. L. 98-602. That determination is not the basis of 

                                              
7 As this Court previously noted in Wyandotte Nation, the ICC held that the Nation “was granted recognized title” to 
certain lands by virtue of two treaties with the United States and that “the ICC had to apportion interest in the areas 

among various tribal signatories to the treaties before the ICC could evaluate damages.” 437 F. Supp. 2d at 1207. 
Congress enacted Pub. L. 98-602 as a result of those judgments. Sac & Fox Nation of Missouri, 240 F.3d at 1255. 
Thus, Plaintiffs’ asserted bases for the requirements of 25 C.F.R. § 292.2 and § 292.5 not being met, ECF No. 14 at 

14, are contrary to conclusions made by the ICC and factual findings previously made by this Court.  
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injunctive relief sought by Plaintiffs here. For these reasons, Plaintiffs’ have failed to 

demonstrate a likelihood of success on the merits.  

III. The Equities Weigh Against an Injunction

Plaintiffs also have not met their burden to show that the balance of harms favors an 

injunction or that emergency relief is in the public interest. A movant seeking a temporary 

restraining order or preliminary injunction bears the burden of establishing that “the threatened 

injury to the movant outweighs the injury to the other party under the preliminary injunction.”  

Kikumura v. Hurley, 242 F.3d 950, 955 (10th Cir. 2001). The movant also is required to 

demonstrate that the injunction “is not adverse to the public interest.” Heideman, 348 F.3d at 

1191 (citing Kikumura, 242 F.3d at 955).   

First, Plaintiffs argue that the public has an interest in ensuring that all federal trust laws 

and Indian gaming laws are observed. ECF No. 14 at 27. But Plaintiffs fail to rebut the 

presumption that “all governmental action pursuant to a statutory scheme is ‘taken in the public 

interest.’” Aid for Women v. Foulston, 441 F.3d 1101, 1115 n.15 (10th Cir. 2006). Interior issued 

the May 2020 Decision pursuant to the statutory schemes set forth in Pub. L. 98-602. Therefore, 

there is a presumption that the requested injunction would be against the public interest.   

Second, Plaintiffs contend that the public interest will not be adversely affected by their 

request to maintain the status quo for the duration of the litigation. ECF No. 14 at 27. In support 

of their argument, Plaintiffs rely on Kansas v. United States, 249 F.3d 1213, 1227 (10th Cir. 

2001), but fail to acknowledge the factual distinctions between the cases. In Kansas, the decision 

at issue was an NIGC gaming opinion, not a trust acquisition decision. Id. at 1228. Further, the 

Indian tribe had not yet begun “constructing a gaming facility and reaping its economic 

benefits.” Id. Plaintiffs ignore the fact that they are not seeking to maintain the status quo here—
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they are seeking to roll back the status quo. Plaintiffs request a mandatory injunction (i.e., 

commanding an agency to rescind a past decision or action) that is specifically “disfavored.” 

Westar, 552 F.3d at 1224-25.   

Third, enjoining the alleged “Gaming Decision” in the May 2020 Decision could 

potentially harm the Wyandotte Nation. Gaming on the Parcel provides economic and social 

benefits to the Nation. An injunction may create uncertainty that affects the ability of the Nation 

to use its land. If the Nation is not permitted to move forward with its long-planned gaming 

facility at this time, those benefits may never be fully realized, and at minimum, will be delayed. 

See Wyandotte Nation v. Sebelius, 443 F.3d at 1256 (quoting Wyandotte Nation v. Sebelius, 337 

F. Supp. 2d 1253, 1270 (D. Kan. 2004)) (“in the context of entering a preliminary injunction, the 

Tribe is faced with more devastating losses than the [State’s] temporary inability to enforce its 

state gaming laws”).  

Fourth, entering an injunction is contrary to the public interest as it would frustrate the 

federal interest in “furthering Indian self-government,” Morton, 417 U.S.at 551, and Congress’s 

purposes in enacting IGRA. An injunction would interfere with the “paramount federal policy” 

of ensuring that Native American tribes do not suffer interference with their efforts to “develop . 

. . strong self-government.” Seneca—Cayuga Tribe v. Oklahoma ex rel. Thompson , 874 F.2d 

709, 716 (10th Cir. 1989). The Court should consider this policy in evaluating whether to issue 

an injunction. See, e.g., Pueblo of Pojoaque v. New Mexico, 2015 U.S. Dist. LEXIS 178096 *32 

(D.N.M. Oct. 7, 2015) (the public policy factor weighed in favor of allowing the tribe to continue 

its gaming operations); Cal. Valley Miwok Tribe v. Jewell, No. CV21601345WBSCKD, 2016 

WL 6217057, at *3 (E.D. Cal. Oct. 24, 2016) (“Issuing an injunction preventing the BIA from 
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determining the Tribe’s proper government undermines the public policy favoring the promotion 

of tribal self-governance.”).   

Moreover, in enacting IGRA, Congress directed that “Indian tribes must, in appropriate 

circumstances, be given the opportunity to pursue economic self-sufficiency and strong tribal 

government through gaming.” Stand Up for Cal. v. U.S. Dep’t of the Interior, 919 F. Supp. 2d 

51, 85 (D.D.C. 2013) (concluding that the public interest would not be served by a grant of 

preliminary injunctive relief where the agency’s actions furthered development of a gaming 

establishment as contemplated by IGRA). Enjoining any portion of the May 2020 Decision could 

potentially hinder the Wyandotte Nation’s ability to promote its economic self-sufficiency 

through gaming, as provided for under IGRA. It would also undermine Interior’s efforts to assist 

tribes, like the Wyandotte Nation, in securing independent sources of income to support its self-

government and self-sufficiency.8  

Thus, the equities do not weigh in Plaintiffs’ favor and their motion should be denied.  

8 In arguing against the certain adverse effects on the public interest if Plaintiffs’ injunctive relief is granted, 
Plaintiffs also take issue with the acquisition of the Park City Parcel in trust. But that is not the basis for their 
motion. ECF No. 14 at 2 (“the instant motion . . . is focused on the Gaming Decision and seeks that it be stayed”). 

However, if the Court views the motion so broadly as to include the trust status of the land, Plaintiffs still have not 
met their burden. Because the act of taking the land into trust, as directed by the Assistant Secretary’s March 2020 

Decision, can be undone upon resolution of the merits, if the Court concludes it was in error, it is in no way 
irreparable. Stand Up for Cal., 919 F. Supp. 2d at 82 (denying plaintiff's request for a preliminary injunction after 
concluding plaintiff failed to demonstrate likelihood of irreparable harm as the court would have jurisdiction to issue 

“a future order vacating the trust transfer … after the transfer has already been made” if found to be in error); Cachil 
Dehe Band of Wintun Indians of Colusa Indian Cmty. v. Salazar, No. 2:12-CV-3021-JAM-AC, 2013 WL 417813, at 
*4 (E.D. Cal. Jan. 30, 2013) (denying plaintiff's request for a TRO after concluding that the “mere act of transferring

the Proposed Site into trust” did not constitute irreparable harm and that a TRO was “therefore inappropriate”);
Town of Verona v. Jewell, No. 608CV0647LEKDEP, 2014 WL 12894093, at *3 (N.D.N.Y. Aug. 12, 2014) (denying

plaintiffs' request for a preliminary injunction, explaining “Plaintiffs are not asserting an interest in the land to be
taken into trust [for the tribe]; they are challenging the administrative decision to take land into trust under, inter
alia, the APA … Accordingly, transfer of the land into trust will not prevent the Court from ordering an appropriate

remedy should it ultimately decide in favor of Plaintiffs in this case.”).
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CONCLUSION 

 
Plaintiffs have failed to meet their burden of proof on each of the requirements for this 

Court to consider the extraordinary remedy of a temporary restraining order or preliminary 

injunction. Plaintiffs will not suffer irreparable harm without emergency relief. Plaintiffs have 

not adequately supported their speculative claims of economic loss, which generally does not 

constitute irreparable injury. Plaintiffs have also long been aware of the Wyandotte Nation’s 

plans to operate a gaming facility on the Park City Parcel. Nevertheless, Plaintiffs chose not to 

file for emergency relief for over four months after the May 2020 decision was issued. Plaintiffs’ 

delay should, as an equitable matter, defeat their motion for emergency relief. Plaintiffs’ alleged 

financial loss also will not be addressed by the issuance of an injunction. Plaintiffs also have not 

shown any likelihood of success on the merits of their claims. The Assistant Secretary’s reliance 

on precedent from this Court to recognize that gaming could occur on the Park City Parcel was 

neither arbitrary nor capricious. Entering injunctive relief could also cause harm to the 

Wyandotte Nation and frustrate Interior’s efforts to assist the Nation to support its self-

government and self-sufficiency. Thus, the balance of equities and the public interest weighs 

heavily in favor of denying injunctive relief. Based on the aforementioned, Defendants 

respectfully requests that Plaintiffs’ motion be denied. 
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