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IN THE UNITED STATES DISTRICT COURT 
DISTRICT OF UTAH, CENTRAL DISTRICT 

 
CORPORATION OF THE PRESIDENT 
OF THE CHURCH OF JESUS CHRIST 
OF LATTER-DAY SAINTS, a Utah 
Corporation, LDS FAMILY SERVICES, 
a Utah Corporation, 

 
Plaintiffs, 

 
vs. 
 
F.D., an individual,  
 

Defendant. 

 
 
 

MOTION TO DISMISS WITH 
PREJUDICE OR STAY 

 
Case No. 2:20-cv-507-HCN-DAO 

 
Judge Howard C. Nielson Jr. 

Magistrate Judge Daphne A. Oberg 
 
 

 
Defendant FD, by and through counsel, hereby moves to dismiss complaint filed 

by the Corporation of the President of the Church of Jesus Christ of Latter-Day Saints 

and LDS Family Services (collectively, the “Church”) pursuant to Rule 12 of the Federal 

Rules of Civil Procedure and Local Rule DUCivR 7-1. 
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INTRODUCTION 

This case is nearly identical to 2:19-cv-62 (the “2019 Action”).1 Indeed, the 

parties are back in this Court for the third time to answer the same question: have all 

tribal remedies been exhausted in the Navajo Action? Again, the answer is no.  

Looking for a different answer, the Church brought this duplicative lawsuit in state 

court shortly after this Court denied the Church’s motion for preliminary injunction in the 

2019 Action. But the dynamics addressed in the 2019 Action have not changed. Tribal 

remedies have not been exhausted. In short, this case should be dismissed with prejudice 

for all of the reasons stated in the Court’s Memorandum Decision and Order Staying 

Case and Denying Motion for Preliminary Injunction and Motion to Dismiss (“Stay 

Order”).     

FACTUAL BACKGROUND 

1. FD sued the Church in Navajo District Court (the “Navajo Action”). The 

Church responded with a declaratory action filed under case no. 2:16-cv-453 (“2016 

Action”). Thereafter, the Church filed three additional lawsuits against FD, including this 

case and the 2019 Action. 

 
1 On July 22, 2020, FD filed a motion to consolidate in the 2019 Action. In that motion, 
she asked the Court to consolidate the two cases in front of Judge Waddoups, pursuant to 
the interests of judicial economy and consistent with the Stay Order.  
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2. For the purposes of this motion, FD incorporates by reference each of the 

facts and conclusions of law stated by the Court in its Stay Order in the 2019 Action.2 

Stay Order, attached at Exhibit 1. 

3. This case followed that ruling in short order. The complaint was originally 

filed in the Fourth Judicial District Court of Utah on December 13, 2019—less than two 

months after this Court entered the Stay Order.   

4. Meanwhile, the Navajo Action has been moving forward despite a global 

pandemic, which has been particularly difficult in the Navajo Nation.  

5. In the Navajo Action, the Church’s renewed motion to dismiss is set for 

oral argument in September. There, the Navajo District Court will decide the same issue 

raised in the Church’s petition for writ of prohibition that was addressed in the Stay 

Order. Church’s Motion to Dismiss, attached at Exhibit 2. In addition, the Church filed a 

motion to stay discovery in the Navajo District Court case. Church’s Motion to Stay, 

attached at Exhibit 3. 

6. After the Church served the complaint in this action, FD removed to this 

Court. Now she moves to dismiss. 

  

 
2 FD hereby requests that judicial notice be taken of the Court’s case files in related cases 
2016 Action and the 2019 Action. See Tal v. Hogan, 453 F.3d 1244, 1265 (10th Cir. 
2006) (holding the court may take judicial notice of its own files and records, as well as 
facts which are a matter of public record). 
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ARGUMENT 

“The prior pending action doctrine is based on federal court efficiency and may be 

applied when two pending federal court actions involve the same or similar claims and 

parties.” In re Telluride Glob. Dev., LLC, 380 B.R. 585, 592–93 (10th Cir. 2007). 

Generally, the courts give priority to the first action, unless the plaintiff can show 

exceptional circumstances. Id. at 593. Otherwise, the second action may be stayed or 

dismissed. Id. In addition, pursuant to rule 12(f), redundant claims can be dismissed 

“when there is no doubt that they will be rendered moot by adjudication of the main 

action.” Gen. Life Ins. v. Bagley, 2013 WL 5916824, at *5 (D. Utah Nov. 4, 2013) 

(unpublished). 

The Church has artfully repackaged the 2019 Action in a futile effort to avoid the 

Stay Order. But the legal questions and factual circumstances addressed in the Court’s 

order had not changed when the Church brought this action. That by itself should be 

grounds to dismiss this case with prejudice. And the Church’s effort to shop identical 

claims in state court is concerning for other reasons. Perhaps the most important is that 

the Church seeks to run roughshod over the Stay Order—when it knows there is more 

litigation in the Navajo District Court.  

First, there is no question that these two cases present the same or similar claims 

and parties. In both cases, the Church asks for declaratory relief related to the same 

purported settlement agreement. See Exhibits A and C to Notice of Removal. Based on 
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that settlement agreement, the Church asks for the same declaratory and injunctive relief. 

Namely, to enjoin FD from proceeding with her claims in the Navajo District Court. The 

alleged settlement agreement serves as the gravamen of these two cases—and the claims 

are, thus, substantially the same. Because both cases arise from the same facts and law 

and they seek the same remedy, this action is redundant and duplicative. 

Second, the Stay Order should remain in full effect because there is more work to 

be completed in the Navajo courts. “[T]he Navajo District Court must make further 

factual findings, [and] the Navajo Supreme Court has not had a full opportunity to review 

the factual basis for [the Church’s] challenge to the tribal court’s jurisdiction.” Stay Order 

at 10. The tribal courts did not complete that process in the few weeks before this case 

was filed. And, in part due to a global pandemic, they still have not completed the full 

and fair review contemplated by the Court in the Stay Order. Therefore, the Church has 

“not exhausted their tribal remedies.” Id. 

Moreover, the Church has shown no respect for the tribal forum, in direct conflict 

with the concerns discussed by the U.S. Supreme Court in National Farmers Union 

Insurance Cos. v. Crow Tribe of Indians, 471 U.S. 845 (1985). In that case, the Supreme 

Court ruled: 

We believe that examination should be conducted in the first instance in the 
Tribal Court itself. Our cases have often recognized that Congress is 
committed to a policy of supporting tribal self-government and self-
determination. That policy favors a rule that will provide the forum whose 
jurisdiction is being challenged the first opportunity to evaluate the factual 
and legal bases for the challenge. Moreover the orderly administration of 
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justice in the federal court will be served by allowing a full record to be 
developed in the Tribal Court before either the merits or any question 
concerning appropriate relief is addressed. The risks of the kind of 
“procedural nightmare” that has allegedly developed in this case will be 
minimized if the federal court stays its hand until after the Tribal Court has 
had a full opportunity to determine its own jurisdiction and to rectify any 
errors it may have made. Exhaustion of tribal court remedies, moreover, 
will encourage tribal courts to explain to the parties the precise basis for 
accepting jurisdiction, and will also provide other courts with the benefit of 
their expertise in such matters in the event of further judicial review. 
 

Nat'l Farmers, 471 U.S. at 856–857. 

Applying that precedent, this Court has already ruled that a “full record” has not 

been made in the tribal forum. Stay Order at 10. There is nothing left to say on the matter. 

This case is mooted by the findings of fact and conclusions of law in the Stay Order. 

Finally, as the Court explained, there is “serious reason to doubt whether the tribal 

court would be required to enforce the state court judgment releasing [FD]’s claims.” 

Stay Order at 11. The Church conceded that point in the 2019 Action. Id. Still, the 

Church asked a state court to enjoin FD from pursuing her case in the Navajo District 

Court—after the Stay Order was entered. The problem is more than preservation of 

judicial resources. The Church continues to file essentially the same lawsuit when it 

knows that tribal remedies are available—with clear direction from this Court to 

complete the process in Navajo courts. Thus far, the Church has filed four separate 

lawsuits asking to stop the tribal proceedings. Enough is enough. The Navajo Action 

should be completed before the Church is allowed file another action against FD.  
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CONCLUSION 

The Court should dismiss this case with prejudice. In the alternative, the case should 

be stayed pending the completion of the Navajo Action. 

Dated:  July 15, 2020.  Respectfully submitted, 
 

By:  /s/ Corey D. Riley    
Andrew G. Deiss (7184)  
Corey D. Riley (16935)  
DEISS LAW PC  
10 West 100 South, Suite 700  
Salt Lake City, Utah 84101  
Telephone: (801) 433-0226  
adeiss@deisslaw.com   
criley@deisslaw.com  
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CERTIFICATE OF SERVICE 
   

I HEREBY CERTIFY that on the 22nd day of July, 2020, I filed a copy of the 
foregoing via email with the Clerk of the Court and served the following:  

 
 
David J. Jordan (1751)  
david.jordan@stoel.com  
Jordan C. Bledsoe (15545)  
jordan.bledsoe@stoel.com  
STOEL RIVES LLP  
201 S. Main Street, Suite 1100  
Salt Lake City, UT 84111  
Telephone: 801.328.3131  
 
       Deiss Law PC 
   
       /s/ Corey D. Riley   
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