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UPDATED CERTIFICATE AS TO PARTIES, RULINGS,  
AND RELATED CASES 

A. Parties and Amici 

 All parties, intervenors, and amici appearing before the district court and 

in this court are as follows: 

The Plaintiff/Appellee is: 
 

 Sault Ste. Marie Tribe of Chippewa Indians 

The Defendants/Appellants are: 

 Scott A. de la Vega, in his official capacity as Acting Secretary of the 
U.S. Department of the Interior (substituted for defendant David Longly 
Bernhardt) 

 United States Department of the Interior 

The Defendant-Intervenors/Appellants (in the consolidated appeals) are: 

 Nottawaseppi Huron Band of Potawatomi Indians 

 Saginaw Chippewa Indian Tribe of Michigan 

 MGM Grand Detroit, LLC 

 Detroit Entertainment, LLC 

 Greektown Casino, LLC 

The amici curiae in support of Plaintiff/Appellee are:  

 Alexander T. Skibine 

 Richard B. Collins 

 Robert J. Miller 
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ii 

B. Rulings Under Review 

 At issue are District Judge Trevor N. McFadden’s March 5, 2020 

Memorandum Opinion, Appendix ___ [ECF No. 72], and Order, Appendix ___ 

[ECF No. 73], available at 442 F. Supp. 3d 53 (D.D.C. Mar. 5, 2020). 

C. Related Cases 

 There are no related cases within the meaning of Circuit Rule 28(a)(1)(C). 

/s/ Erika B. Kranz    
ERIKA B. KRANZ 
 
Counsel for Federal Appellants 
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ARGUMENT 

Section 108 of the Michigan Indian Land Claims Settlement Act, Pub. 

L. No. 105-143, 111 Stat. 2652 (1997) (“Michigan Act”), created a Self-

Sufficiency Fund for the Sault Ste. Marie Tribe (“the Tribe”), imposed 

limitations for how the Tribe could use principal and interest from that Fund, 

and directed that lands acquired using Fund interest were to be “held in trust” 

by the United States for the Tribe. Section 108(c)(5) of the Act allows the Tribe 

to use Fund interest for “consolidation or enhancement of tribal lands.” The 

Department of the Interior (“Interior”) interprets the “enhancement” provision 

as allowing the Tribe to use funds for the purchase of land where that land 

would improve the function or increase the value of the Tribe’s other lands. 

And while Interior has no role in administration of the Fund, Interior 

interprets Section 108(f) as requiring it to take lands into trust for the Tribe 

only where the Tribe’s purchase is lawful and meets the requirements of 

Section 108(c). Interior’s interpretation gives effect to the limitation on the use 

of Fund income, which Congress chose to include when drafting the Michigan 

Act, and the interpretation avoids requiring Interior to take the affirmative step 

of taking land into trust where the Tribe’s purchase departs from that 

limitation.  
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I. The Sault Ste. Marie Tribe’s interpretation of “enhancement of 
tribal lands” is untenable.  

As explained in Interior’s opening brief, pp. 17–29, Section 108(c)(5)’s 

“enhancement of tribal lands” requirement implies a relationship between the 

land to be acquired and lands already held. The Tribe’s interpretation that the 

phrase includes any land purchase that would increase the Tribe’s total acreage 

would constitute no limitation at all, rendering meaningless Congress’s use of 

the limiting language in Section 108(c)(5). The Tribe’s interpretation is 

unreasonable and may be rejected for that reason alone. And even if the 

Tribe’s interpretation were a reasonable alternative to Interior’s, the agency’s 

interpretation is properly owed deference under Chevron, U.S.A., Inc. v. NRDC, 

Inc., 467 U.S. 837 (1984).  

A. Textual analysis 

The Sault Ste. Marie Tribe, in its answering brief, asserts several 

arguments for why its interpretation of Section 108(c)(5) of the Michigan Act is 

correct, or why, even if the relevant terms are ambiguous, the Court must defer 

to the Tribe’s interpretation. None of those arguments can overcome the core 

problem with the Tribe’s interpretation: Section 108(c)(5) is plainly intended to 

operate as a limitation on the Tribe’s use of Self-Sufficiency Fund income, yet 

the Tribe’s interpretation leaves that Section providing no limitation at all.  
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 The Tribe’s argument regarding Section 108(c)(5) begins with a textual 

argument, insisting that “enhancement of tribal lands,” as those words are 

ordinarily used, means “increase in the amount of tribal lands.” Answering 

Brief 53–55. But the Tribe does not grapple with the fact that “enhancement of 

tribal lands” is a very odd way to say what the Tribe contends that Congress 

meant. If Congress truly meant that any acquisition that simply increased the 

Tribe’s total quantity of lands owned would be a permissible use of Fund 

income, Congress would have had no reason to qualify the acquisition of land 

in the manner it did. Instead, Congress could simply have directed that Fund 

income could be used for “land acquisition,” for “an increase of landholdings,” 

or even simply for “land.” Congress chose different phrasing. “Enhancement,” 

as it is ordinarily understood, is about the improvement or expansion of 

something that already exists, not the addition of something unrelated. See 

Appendix ___, ___ [AR1931, AR457] (relying on the dictionary definition, “to 

make greater, as in cost, value, attractiveness, etc.; heighten; intensify; 

augment”). 

The Tribe’s comparisons to other uses of forms of the word 

“enhancement” undermine its argument and illustrate how this term is 

commonly understood. Answering Brief 56. The phrases “enhanced coverage” 

or “enhanced benefits” do not refer to the addition of something unrelated to 
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the coverage or benefits one already possess—those phrases refer to the 

qualitative improvement of coverage or benefits one already has, or simply 

better coverage or benefits. In criminal law, a “sentence enhancement” may be 

the result of “enhancement factors” that coalesce to suggest a longer sentence 

for a convicted defendant. Once again, the “enhanced” sentence in the statute 

is an outgrowth of the sentence before the enhancement—it is not an unrelated 

addition but a growth from something that already exists.  

 Take a simpler example that runs parallel to the Michigan Act: If 

someone were to say that she intends to use funds for “enhancement of my 

houses,” she would not be reasonably understood to mean that she intends to 

buy an additional, unrelated house. She would, instead, be reasonably 

understood to mean that she intends to do something that improves the value 

or quality of her existing houses: paint them, renovate them, expand their size, 

or even to acquire land that benefits them, like by purchasing a nearby lot that 

would allow her to grow a garden or to simply protect adjacent green space.1 

Using the phrase “enhancement of my houses” to mean merely an “increase in 

the number of my houses” (as the Tribe urges here) gives the word 

“enhancement” a strange quantitative meaning that conflicts with ordinary 

                                          
1 Notably, the meaning of the word “enhancement” does not change if one 
refers to a single “house” instead of “houses,” contrary to the Tribe’s 
argument. See Answering Brief 55, 67.  
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usage, in contrast to the Tribe’s inapt appeal to “everyday parlance.” 

Answering Brief 65. Under the Tribe’s approach, someone saying she intends 

to “enhance my coffee” would mean that she intends to get a wholly separate 

cup of coffee. But what she quite plainly means is that she intends to add 

something to her current cup, perhaps topping it off with more coffee, or 

adding cream and sugar. Brian Garner’s Modern American Usage does not even 

address the possibility of the Tribe’s strained use of the word “enhance,” but 

does caution that the word “should refer to a quality or condition.” Modern 

American Usage at 305 (3rd ed. 2009). That is precisely how Interior interprets 

the term in Section 108(c)(5)—as an improvement of the quality or condition 

of the Tribe’s land.  

Summoning the “general-terms” canon, the Tribe argues that 

“enhancement” must be construed expansively to mean any addition of land. 

See Answering Brief 63. But as shown above, the Tribe’s expansive reading is 

not reasonable. In any event, the cited “general-terms” canon has no 

application here. That tool of statutory interpretation is used “when a general 

term follows a specific one,” directing that “the general term should be 

understood as a reference to subjects akin to the one with specific 

enumeration.” Norfolk & Western R. Co. v. Train Dispatchers, 499 U.S. 117, 129 

(1991); see generally Ali v. Federal Bureau of Prisons, 552 U.S. 214, 223 (2008). 
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The canon might apply, for instance, when interpreting the phrase “for apples, 

oranges, or other fruit.” But there is no general term following a specific term 

in Section 108(c)(5) of the Michigan Act. And Justice Scalia, who the Tribe 

quotes as supposed support for the canon’s application here, Answering Brief 

63, rejected the canon’s applicability outside that particular context. See United 

States v. Aguilar, 515 U.S. 593, 615 (1995) (concurring in part and dissenting in 

part) (rejecting the canon’s applicability to a clause that was “one of . . . several 

distinct and independent prohibitions” rather than “a general or collective term 

following a list of specific items to which a particular statutory command is 

applicable”).  

 The Tribe criticizes Interior’s interpretation as “arbitrarily limit[ing]” the 

true broad meaning of the word enhancement. Answering Brief 63. Congress’s 

lack of specificity, it argues, was intentional to give the Tribe “flexibility to 

increase different attributes of tribal lands.” Answering Brief 62. Interior agrees 

that the term “enhancement” gives the Tribe flexibility. But it does not follow 

that the term imposes no limitations, as is the essence of the Tribe’s 

interpretation. As shown above, the word “enhancement” plainly refers to 

acquisitions that enlarge or improve the functionality or quality of the Tribe’s 

existing trust lands, not simply any acquisition that increases the overall 

quantity of tribally-owned lands. When Interior asked the Tribe for 

USCA Case #20-5127      Document #1884025            Filed: 02/05/2021      Page 14 of 42



7 

information about how its purchase would constitute an “enhancement of 

Tribal lands,” it requested evidence of exactly that: How is this purchase 

improving or increasing some quality of the Tribe’s lands? Appendix ___–___ 

[AR972–74]. In its subsequent decision, Interior explained that the Tribe had 

provided nothing that could demonstrate this increase in quality or value—like 

a real estate appraisal. Appendix ___ [AR1932]. But even though it is 

reasonable to expect that an increase in quality (like function, attractiveness, 

potential for income generation) would be reflected in an appraisal, Interior 

did not limit the potential evidence to just that type of value-based evidence. 

The Tribe, however, produced no further evidence of such an increase in 

response to Interior’s invitation to do so. Appendix ___ [AR1930]. 

 The Tribe also has no persuasive answer to Interior’s argument that the 

Tribe’s interpretation effectively reads “consolidation” out of the phrase 

“consolidation or enhancement of Tribal lands.” As shown in Interior’s 

opening brief, pp. 23–24, if “enhancement” means, as the Tribe insists, any 

increase in total acreage, the term “consolidation” is superfluous. The Tribe 

argues that “consolidation” still has work to do under its broad interpretation 

of “enhancement,” explaining that “consolidation” has a specific meaning: 

uniting lands divided during allotment. Answering Brief 65. But under the 

Tribe’s theory, “consolidation” is just a clarification of one type of 
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“enhancement” that is valid under the statute. Moreover, the cited case—

United States v. Atlantic Research Corp., 551 U.S. 128, 137 (2007)—does not 

support the Tribe’s argument. That case addressed the question of what the 

phrase “or any other person” referred to. It did not answer the question posed 

here—whether a reasonable interpretation of a phrase allowing use of funds for 

one of two limited purposes is a permissible interpretation where one of those 

purposes negates the existence of any limitation at all.  

 In an effort to show that its interpretation of “enhancement” includes 

some limitations, the Tribe proposes a hypothetical land exchange where the 

Tribe exchanged a larger piece of land (and presumably paid money from 

Fund interest) for a smaller one closer to its existing lands. Answering Brief 65. 

The Tribe explains that this would constitute a “consolidation” but not an 

“enhancement” of its lands. Id. But the Tribe’s explanation that such an 

exchange would not constitute an “enhancement” contradicts its core 

argument that the word “enhancement” can refer to any increase of quality or 

quantity. See Answering Brief 57, 68. And, in its effort to show the 

reasonableness of its own interpretation (which its own example contradicts), 

the Tribe demonstrates the reasonableness of Interior’s reading: both 

“enhancement” and “consolidation” constitute limited permissible uses of 

Fund income, but, depending on the facts, the Tribe’s example may well 
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qualify as either an “enhancement” or a “consolidation” under Interior’s 

interpretation. Indeed, it would be odd if Congress had not permitted as an 

“enhancement of tribal lands” the kind of transaction the Tribe gives as an 

example—one that improves its existing lands through purchase of nearby 

property.  

The Tribe also attempts to counter Interior’s “surplusage” argument by 

insisting that Interior’s interpretation also fails to distinguish between an 

“enhancement” and a “consolidation.” Answering Brief 65–66. The Tribe is 

incorrect. As the Tribe correctly notes at this point in its argument, Answering 

Brief 65, “consolidation” refers to the union of fractionalized interest or 

reunification of previously divided lands. See also Appendix ___ [AR972] 

(stating Interior’s definition of “consolidate” to mean “to unite (various units) 

into one mass or body”). “Enhancement,” however, refers to acquisitions (or 

improvements) that improve the value or function of existing lands. The terms 

have different meanings, but both connote a limitation—even if those 

limitations may sometimes overlap.  

For example, while “consolidation” connotes a strict geographic 

limitation but does not necessarily mean an improvement (i.e., an 

enhancement) in function or value, “enhancement” refers to function or value 

and could be accomplished by taking into trust more geographically distant 
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lands. For instance, one could imagine a successful land-into-trust application 

where the acquisition of distant headwaters “enhances” lands that a tribe owns 

and uses for fishing—the acquisition would not be a consolidation but would 

enhance the existing lands by protecting the fishery that makes the existing 

lands useful and valuable in the first place. Or, one could imagine an even 

more obvious connection: acquisition of a hotel property or a parking lot down 

the street from land where the Tribe currently operates a casino could improve 

the function and profitability (and thus value) of the casino property and 

thereby constitute an “enhancement” of that tribal land. Either of these 

examples shows that the Tribe incorrectly argues that for a purchase to 

constitute an “enhancement” under Interior’s theory, it must also effectively be 

right next door—i.e. a “consolidation.” Answering Brief 66. But, as shown, the 

Tribe’s expansive interpretation of “enhancement” swallows up the word 

“consolidation” and negates any limitation inherent in the phrase, improperly 

rendering that word “superfluous” and the phrase “inoperative.” Milner v. 

Department of Navy, 562 U.S. 562, 575 (2011); Colautti v. Franklin, 439 U.S. 379, 

392 (1979). 

B. History and Purpose of the Act and Practical 
Considerations 

 The Tribe points out that Interior’s comments on a draft of the Michigan 

Act indicate that the agency understood that “enhancement” could be about 
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acquiring more land. Answering Brief 57 (citing Appendix ___ [ECF 43-1 at 

3]). Interior agrees that the term “enhancement” in Section 108(c)(5) can 

indeed encompass land acquisition and not just improvements on existing 

tribal land.2 But nothing in the cited comment demonstrates that Interior 

believed “enhancement” could encompass any acquisition, without limit. Had 

Interior thought that to be a possible interpretation of the term, it likely would 

have commented that the interpretation would have left “enhancement” with 

no meaning at all. Interior’s comment reflects no such concern because that is 

not a reasonable interpretation of the word “enhancement.”  

 Relatedly, the Tribe insists that the purpose of the Michigan Act was to 

promote economic self-sufficiency, and that it was plain at the time the Act 

was enacted that the Tribe intended to expand its landholdings. Answering 

Brief 59, 73. But Interior’s interpretation does not conflict with that goal or 

intent. The Tribe may still acquire land with either principal or fund interest, 

so long as the acquisition meets the requirements of the Act. And Interior 

agrees, as is discussed in more detail below, pp. 19–21, that the agency has no 

role in managing the Self-Sufficiency Fund or overseeing the Tribe’s 

expenditures, and so has no role in determining in the first instance whether 

                                          
2 Indeed otherwise it is not clear to what “lands” Section 108(f) could be 
referring. 
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the Tribe has properly used Fund principal or interest to acquire land. (Interior 

still maintains a duty to ensure that its own action is permissible under the 

statute, however). Thus, the Tribe’s argument sets up a straw man, imagining a 

conflict where none exists. Nor is there any reason to believe that the Act was 

intended as the Tribe’s only method available for achieving economic self-

sufficiency through acquisition of lands. Rather, the Act specified limitations 

on lands acquired with the Fund for which the Tribe seeks conversion to trust 

status. 

 Moreover, although “enhancement” may be easier to show where there 

is geographic proximity to current lands, that does not mean the Tribe is 

necessarily restricted from using funds to acquire lands in the Lower Peninsula 

(or elsewhere). Interior determined that the land-into-trust application at issue 

in this dispute does not meet the “enhancement of tribal lands” requirement, 

but that does not mean that an application involving land outside the Upper 

Peninsula could never succeed. See Answering Brief 59, 70, 73. But to meet the 

“enhancement” requirement, the Tribe must demonstrate a connection and 

how the acquisition would “enhance” the land that the Tribe already owns, 

which the Tribe failed to do here.  

 The Tribe does not give serious consideration to the concerns expressed 

by Interior and Intervenors that if “enhancement” must be interpreted as the 
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Sault Ste. Marie Tribe prefers, and include any expansion of that Tribe’s total 

landholdings, that Tribe will have a uniquely unfettered and unilateral ability 

to acquire trust lands virtually anywhere. See Interior’s Opening Brief 20–22. 

The Tribe provides a sole example of another tribe’s settlement act that lacks a 

similar limitation. Answering Brief 72 (citing Wyandotte Tribe Act, Pub. L. 

No. 98-602, tit. I, § 105(b)(1), 98 Stat. 3149, 3151 (1941)). But the comparison 

fails. First, that provision provides a relatively modest limited sum that the 

Wyandotte Tribe could use for property acquisition. Second, as the Tribe 

concedes, Answering Brief 27, the statute also contains a general oversight 

provision allowing federal enforcement of the requirements in the statute. Pub. 

L. No. 98-602, tit. I, § 105(c)(2).3 The Tribe’s view of the Michigan Act, 

however, would have no mechanism to enforce the limits on the Tribe’s use of 

Fund income—not a set sum like in the Wyandotte Act—and with no federal 

role besides blindly taking land into trust. It may well be that the Tribe would 

have difficulty as a practical matter conducting a dramatic expansion of its 

landholdings under current circumstances, see Answering Brief 75, but that 

may not always be true. And the Tribe’s practical appeal based on where the 

                                          
3 Interior’s position, of course, is that Section 108(f) also gives the agency 
authority to discern the legality of the Tribe’s acquisition before taking land 
into trust. The Sault Ste. Marie Tribe disagrees. But either way, the oversight 
provision in the Wyandotte Act is broader.  
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majority of its members currently live, id. at 75–76, similarly cannot form the 

basis for a legal interpretation that will bind Interior permanently, with 

potential lasting effects also on other tribes. See, e.g., Opening Brief of 

Defendant-Intervenor Tribes 25–26.  

At bottom, the Tribe contends that Congress uniquely provided it with 

an unlimited ability to have any land it acquires with Fund income, regardless 

of location, taken into trust by Interior, and that Congress has done so silently, 

with no apparent recognition in the text or discussion in the legislative history 

that it was doing so. That interpretation defies logic and cannot stand. See 

NRDC v. EPA, 661 F.3d 662, 665 (D.C. Cir. 2011) (rejecting a “startling 

interpretation” because “for any such extraordinary [measure], one would 

expect Congress to be most emphatic and clear”); cf. Whitman v. American 

Trucking Ass’ns, Inc., 531 U.S. 457, 468 (2001) (recognizing that Congress does 

not “hide elephants in mouseholes” by fundamentally altering an existing 

scheme in “vague terms or ancillary provisions”). 

C. Chevron and the Indian Canon of Interpretation 

 We believe the Court can, and should, resolve the question of the 

meaning of Section 108(c)(5) without resort to considering deference to agency 

interpretation. But if the Court concludes that the statute is ambiguous, it 
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should defer under Chevron to Interior’s reasonable interpretation. See Interior’s 

Opening Brief 25–28.  

 The Tribe presents only a tepid defense of the district court’s 

determination that application of the Indian Canon trumps the deference to 

agency interpretation of ambiguous statutes under Chevron step 2. Answering 

Brief 60, 50. The Tribe argues that this Court’s recognition in Cobell v. Salazar, 

573 F.3d 808 (D.C. Cir. 2009), that Chevron deference still applies, even where 

the canon might also apply, is effectively confined to that case. Answering 

Brief 50. But nothing in this Court’s Cobell decision supports that proposition. 

Instead, the decision recognizes that “Chevron deference does not disappear” 

where there is a competing interpretation offered by a Tribe, it simply applies 

with “muted effect.”  

Cobell cannot be distinguished, as the Tribe insists, because it involved 

“careful stewardship of limited government resources.” As Interior 

demonstrated in its opening brief, here too the agency has competing 

considerations and trust responsibilities to other tribes, see Interior’s Opening 

Brief 27–28, and deference is appropriate in this context where the agency is 

being asked to take on additional responsibilities by taking title to land and 

holding it in trust. In any event, this Court has not—in Cobell or otherwise—

suggested that a “careful stewardship” context is a condition to application of 
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Chevron. The Tribe also offers no suggestion of what “muted effect” Chevron 

should have here, but instead essentially argues that it has no effect at all, as do 

Amici. See Amicus Brief 16. That argument should be rejected, since it ignores 

this Court’s most recent case on point. Notably, too, this Court is not alone in 

recognizing that deference to agency interpretations is appropriate even in the 

Indian context. The Ninth Circuit has adopted a stronger view of the Chevron-

canon issue, holding that Chevron applies even where tribes have raised the 

Indian canon in support of their arguments. Haynes v. United States, 891 F.2d 

235, 239 (9th Cir. 1989) (declining to apply the Indian canon “in light of 

competing deference given to an agency charged with the statute’s 

administration”); Rancheria v. Jewell, 776 F.3d 706, 713 (9th Cir. 2015) (similar). 

Cf. Confederated Tribes of Chehalis Indian Reservation v. Washington, 96 F.3d 334, 

340 (9th Cir. 1996) (refusing to apply the canon because of countervailing 

interests of another tribe). 

 In any event, the Indian canon cannot transform an unreasonable 

interpretation into a reasonable one—it operates as a tiebreaker between 

equally reasonable competing interpretations where there is genuine ambiguity 

(as indeed the Tribe’s Amici recognize, Brief at 5–6). See South Carolina v. 

Catawba Indian Tribe, Inc., 476 U.S. 498, 506 (1986). That is not the context 

here. As shown, the Tribe’s interpretation simply does not make sense, and 
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would “conflict with the intent embodied in the statute Congress wrote,” 

Chickasaw Nation v. United States, 534 U.S. 84, 94 (2001), for that interpretation 

undermines Congress’s choice to include limitations on land acquisitions. 

 In sum, the Tribe has failed to offer a reasonable interpretation of 

Section 108(c)(5). The Tribe’s reading is so expansive that it would nullify 

Congress’s obvious intent to provide a limitation on the Tribe’s use of Fund 

income. In contrast to the Tribe’s proffered interpretation, Interior’s reading 

gives the words “enhancement of tribal lands” their normal meaning, it 

provides a limit where Congress clearly intended a limit to exist, and it 

declines to grant this tribe a legally limitless ability to acquire trust land where 

Congress has given no indication that it intended that kind of unique 

opportunity. And even if the Tribe’s competing interpretation is considered a 

possible interpretation, Chevron’s “muted effect” should still lead this Court to 

defer to the agency’s interpretation. 

II. The Tribe fails to rebut Interior’s authority to ensure the legality 
of its own land-into-trust action.  

A. Textual Analysis and Legislative History 

In addition to insisting that 108(c)(5) is so expansive as to encompass 

any acquisition that increases the Tribe’s total owned acreage, the Tribe argues 

that Interior has no authority to consider compliance with 108(c)(5)—even if it 

does impose restrictions on land acquisition—in light of the terms of Section 
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108(f). That section reads, “Any lands acquired using amounts from interest or 

other income of the Self-Sufficiency Fund shall be held in trust by the Secretary 

for the benefit of the tribe.” The Tribe urges that the word “any” is expansive, 

and therefore, that Interior is required to take any land the Tribe acquires using 

income from the Self-Sufficiency fund, whether or not the lands acquired 

“consolidate or enhance” the Tribe’s existing lands, as required by Section 

108(c)(5).Thus, the Tribe argues, that the statute gives Interior no authority to 

“police” the limits that Congress otherwise imposed, even where Interior is 

asked to take the affirmative action of taking land into trust. The Tribe’s 

strained reading notwithstanding, nothing in Section 108(f) compels such a 

counter-intuitive interpretation.  

The Tribe’s reading would, in practical effect, eliminate those 

enumerated permissible uses set forth in Section 108(c)(5)—the Tribe could use 

Fund income for any land purchase, and Interior would be obligated 

ministerially to take that land into trust, regardless whether the purchase 

actually satisfied the requirements of the statute. In support of this illogical 

result, the Tribe cites the lack of explicit link to Section 108(c)(5) in 108(f). But 

the Tribe provides no support for its argument that the absence of a citation is 

dispositive. Indeed, 108(f) does link back to 108(c)(5), just not by name. Any 

reader of the statute, having just read about “interest and other investment 
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income” in Section (c) will understand what “interest or other income” in 

Section (f) refers to. So contrary to the Tribe’s argument that Interior has 

inserted a condition where none exists, the conditions are found in the statute. 

And Interior’s reading gives effect to those conditions that Congress chose to 

include in Section 108(c). 

 A critical disconnect in the Tribe’s argument is between Interior’s 

authority to ensure the legality of an action that the agency is taking at the 

Tribe’s request versus an action that the Tribe itself is taking. As the Tribe 

variously points out, Interior has a limited role under Section 108—the agency 

puts funds in the Self-Sufficiency Fund, and then the agency holds land in 

trust. Interior has no role in managing the Fund or in second-guessing the 

Tribe’s expenditures. It is given no direct oversight in the statute, and Section 

108(e) clarifies that the Tribe may not sue Interior for any failure of oversight, 

for it has no such obligation.4 But Interior does have a role under that statute. 

Section 108(f) provides that qualifying lands acquired by the Tribe with Fund 

income shall be held in trust by the Secretary for the benefit of the Tribe. This 

ensures that newly acquired lands have the same status and provide the same 

                                          
4 Indeed, while the Tribe couches Section 108(e)(2) as a provision to strip 
Interior of any authority to meddle in the Tribe’s management of its Self-
Sufficiency Fund, the section also functions to protect the agency against any 
alleged violations of its trust responsibility stemming from mismanagement of 
the Fund.  
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benefits (with respect to tribal sovereign control) and obligations as the Tribe’s 

existing trust lands.  

To hold the Tribe’s lands in trust, the Secretary must first accept the 

lands into trust. In doing so, Interior has a general obligation to ensure that all 

aspects of the land transfer are in order, including that any statutory conditions 

are met. In contrast to the expenditures and management described in Sections 

108(b) and (c), the action contemplated in 108(f) is an agency action. Section 

108(f) (or the any other part of the Michigan Act) does not purport to limit 

what the agency may do when taking land into trust, it simply directs how 

qualifying land “shall be held.” See Interior’s Opening Brief 39–40. And the 

fact that Interior has no trust responsibilities for the Fund itself has no impact 

on the agency’s responsibility over the taking of land into trust. 

 The Tribe’s failure to appreciate this distinction leads the Tribe to a red 

herring by trying to counter an argument not made by Interior. Interior is not 

attempting to oversee the Tribe’s expenditures. See Answering Brief 31. And 

Interior is not trying to usurp the Board’s authority or act as trustee of the 

Fund. See Answering Brief 29. But the Tribe wrongly insists there is no 

distinction between managing the Fund and expenditures (something the 

Board must do) and taking land into trust (something only Interior may do). 

Answering Brief 32. The latter is an agency action, and it is the Tribe’s request 
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that the agency take this action that triggers Interior’s review to ensure the 

action meets all legal prerequisites. Put another way, in declining to take the 

land into trust, Interior is not attempting to prevent or invalidate the Tribe’s 

purchase of land that will not be held in trust (i.e. it is not trying to enforce 

Section 108(c)). Interior is simply declining to take an affirmative step where 

the requirements of the statute have not been met. 

 As part of its argument that Interior may not meddle in matters of Fund 

management or expenditure, the Tribe cites legislative history showing that 

Interior urged Congress to delete language in a draft that suggested the agency 

would have some role in fund administration. Answering Brief 33 (citing 

Appendix ___ [ECF No. 42-2 at 2]; H.R. Rep. No. 105-352, at 6 (1997)). 

Again, Interior agrees that it has no “responsibility for the investment, 

administration, or expenditure of the principal or income” of the Fund—so 

much is clear from Section 108(e)(2). But this legislative history reveals 

nothing about Interior’s role when it comes to taking land into trust to 

implement Section 108(f).  

 Moreover, the Tribe offers no convincing explanation for the textual 

difference between Section 108(b) (regarding Fund principal) and Section 

108(c). The former allows “investments of expenditures which the board of 

directors determines” meet certain requirements. The latter omits this “board 
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. . . determines” phrase. The Tribe asserts, Answering Brief 43, that this 

difference is the result of the change from a previous version of the bill that had 

given the Secretary of the Interior authority to allow the Tribe to invest less 

than half of its principal in safe investment instruments. See H.R. Rep. No. 

105-352 at 6. The Tribe is factually incorrect. The “board . . . determines” 

language was not added in response to that change. Indeed, it was not added at 

all—it was present from the time the bill was initially introduced. See H.R. 

1604, 105th Cong. (as introduced, May 14, 1997). And to eliminate the 

Secretary’s role in making this one determination about investment of principal 

that was present in early drafts, Congress simply deleted the reference to the 

Secretary in what became Section 108(b)(2).  

A more convincing explanation for the presence of the “board . . . 

determines” language in Section 108(b) and the absence of any such language 

in its sister Section 108(c) is that Section 108(f) directs the holding of land in 

trust that was acquired using Fund income, but it does not mention land 

acquired using principal. There is nothing about Section 108(b) expenditures 

for Interior to review, since there is no agency action that concerns Interior. 

Section 108(c) is different, and the absence of the “board . . . determines” 

language in that section makes perfect sense because of its interaction with 

Section 108(f): Interior should not be made to simply take the Board’s word for 
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the legality of expenditures when Interior is asked to take title to lands that 

were the subject of those expenditures. This is more than a “slight textual 

distinction,” Answering Brief 43, and it is a difference that is fully consistent 

with the workings of Section 108 as a whole.  

B. Interior’s Role 

 The Tribe’s “inherent authority” argument overstates Interior’s position. 

See Answering Brief 40–41. It cannot be gainsaid: Interior is not contending 

that it has some inherent authority to oversee the Tribe’s use of its Fund. 

Interior agrees that the Tribe may administer and make distributions from its 

Fund without Interior’s oversight, and Interior has no trust responsibility for 

those matters. See Michigan Act § 108(e)(2).  

But the agency does have some authority with respect to trust lands, and 

this backdrop provides context for understanding Interior’s role when it is 

asked to take land into trust. When the government does so, it takes legal title 

to lands, and provides the lands special status. See Interior’s Opening Brief 31–

32. And a request from a tribe that the United States take this distinct act 

triggers a review process, for example a title review. The Tribe is correct that 

the title review for mandatory land-into-trust applications is abbreviated, 

Answering Brief 41, but it is still present. See Updated Guidance on Processing of 

Mandatory Trust Acquisitions (Apr. 6, 2012), https://www.bia.gov/node/4361/

USCA Case #20-5127      Document #1884025            Filed: 02/05/2021      Page 31 of 42



24 

handbook/attachment/newest/ (pp. 56–60 of 100).5 This makes sense: Even 

where a statute requires the agency to take land into trust (rather than 

committing that question to agency discretion), the United States can still 

ensure the integrity of its own action.  

C. Results of the Tribe’s Interpretation 

 Interior’s opening brief demonstrated that the Tribe’s interpretation 

would produce absurd results, see, e.g., pp. 20–22, 35–36, and the Tribe 

provides no credible response. If Section 108(f) requires the United States to 

turn a blind eye to the permissible uses of Fund income in Section 108(c), 

Congress’s enumeration of those purposes loses any meaning. The Tribe could 

offer Interior no explanation at all for whether and to what end it acquired the 

land. The land acquired could be anywhere. The connection to existing lands 

could be nil. Interior would be required to mechanically grant the Tribe’s 

application, with no regard to whether the Tribe had made a lawful 

expenditure, as Congress required.6 And while the Tribe insists that Congress’s 

                                          
5 The Tribe appears to agree that this type of review is permissible, Answering 
Brief 42, but offers no convincing explanation for why the agency may conduct 
this type of review (not explicitly directed in the Michigan Act) but may not 
review for compliance with the Act itself.  

6 It appears that the Tribe does not deny that Interior has the ability to assess 
whether the Tribe in fact used Fund income for the purchase of land that it 
wishes taken into trust. See Answering Brief 18. In this way, the Tribe appears 
to agree that Interior may at least in some respects “determin[e] compliance 
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intent to limit the Tribe’s use of Fund income could still be effected through 

political or judicial accountability, it is far from clear that either possibility is 

more than speculative. The Tribe makes no commitment whatsoever about 

whether any judicial remedy against the Board would be available if it makes 

illegal use of Fund income and the Tribe does not suggest that tribal members 

would have any incentive to hold the Board politically accountable. Answering 

Brief 40. And it would be strange indeed if Interior were forced to accept title 

to an illegally-purchased property simply because tribal members had not 

chosen to (or were not able to) provide that check on the Board’s action.  

D. Principles of Tribal Sovereignty 

 Interior’s position is also not in conflict with principles of tribal 

sovereignty. See Answering Brief 35. Congress created the Self-Sufficiency 

Fund, and Congress set parameters for its use. See Michigan v. Bay Mills Indian 

Community, 572 U.S. 782, 788 (2014) (recognizing that “tribes are subject to 

plenary control by Congress”). Congress has given the Sault Ste. Marie Tribe a 

wide range of options for using the principal and interest from its Self-

Sufficiency Fund, but those options are not limitless. And while Congress has 

allowed the United States to grant special trust status to certain lands acquired 

                                          
with § 108.” Answering Brief 48. But the Tribe would have Interior stop itself 
from looking any further under the hood, even if there was a glaring defect 
with the Tribe’s acquisition and land-into-trust application.  
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with Fund income, it has placed limits on that as well. Nothing about Interior 

double-checking whether the Tribe has observed those limits when the 

agency’s affirmative action is requested violates tribal sovereignty. That review 

does not take away from the Board of Directors any role given by the statute. 

As explained above, the Tribe may spend its Funds as it wishes—subject to its 

own political and judicial accountability—but it cannot force the United States 

to take title to, and assume the federal responsibilities that flow from trust 

status, for land that has been purchased in violation of the legal requirements 

of the Michigan Act. And Interior’s reading does not insert Interior into any 

matter that Congress has silently left to the Tribe’s discretion—it gives effect to 

the Act as enacted by Congress.  

 Relatedly, the Tribe misrepresents the history that led to the Michigan 

Act. The Act is not itself the settlement of claims—rather it sets up different 

systems through which various tribes would receive control over the Indian 

Claims Commission judgment funds that the United States had held in trust 

for them for several decades. See H.R. Rep. No. 105-352 at 8 (discussing the 

background and need for legislation). As the Congressional Budget Office 

explained, “These judgment funds were previously appropriated by the 

Congress and have been held in trust by the Department of the Interior for the 

beneficiaries, pending a determination of how the funds will be divided and 
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used.” Id.; see also Michigan Act § 102(a). The effect of the Michigan Act was 

to terminate the United States’ role as trustee of the judgment funds and create 

tribally controlled trusts. While this Act eliminated Interior’s role as trustee 

over the funds it had been holding for the affected tribes, as is reflected in 

Section 108(e)(2), it had no effect on Interior’s role when taking land into trust.  

E. Chevron and the Indian Canon of Interpretation  

 For similar reasons (and as discussed above, pp. 14–17), the Indian 

canon does not aid the Tribe’s argument. This is not a case about the 

“diminishment of tribal rights.” Answering Brief 36; see also Amicus Brief 14. It 

is a case about the limits Congress imposed on a Fund that it created. And the 

“principles of equitable obligations” at play in the Act support Interior’s 

interpretation—that the Tribe’s administration and expenditure of funds is not 

subject to Interior oversight, but Interior does have responsibilities when asked 

by the Tribe to take affirmative action under Section 108(f). Answering Brief 

36 (citing Cobell v. Norton, 240 F.3d 1081, 1101 (D.C. Cir. 2001)).  

Further, to the extent 108(f) is ambiguous (and Interior’s primary 

argument is that it is not, because the Tribe’s reading is unreasonable), the 

question of Interior’s role in taking that prescribed action is an appropriate 

subject for Chevron deference. This question is fully within Chevron’s reach, as 

the Supreme Court has held that deference applies where an agency is 
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interpreting the “bounds of its statutory authority.” City of Arlington v. FCC, 569 

U.S. 290, 297 (2013). And this Court has clarified that that deference does not 

disappear even where the Indian canon may also apply—Chevron’s “muted 

effect” in that context still weighs in favor of the agency’s reasonable reading 

of the statute.  

Congress took the unusual—though not unique—step of creating a 

mandatory land-into-trust provision in Section 108(f). But this does not mean 

that the Secretary of the Interior lacks authority to determine that the statutory 

conditions for acquisition are satisfied before the mandatory acquisition takes 

place. While Congress’s decision to create a mandatory trust statute here does 

provide this Tribe a special ability to acquire trust lands, that ability is not 

limitless, and Interior’s reading of the statute provides meaning and effect to 

the limits Congress chose to include in the statute. The Tribe’s reading fails to 

do so and should be rejected for that reason.  

CONCLUSION 

 For the foregoing reasons, the judgment of the district court should be 

reversed. 
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ADDENDUM 

Section 108 of Michigan Indian Land Claims Settlement Act,  
Pub. L. No. 105-143, 111 Stat. 2652, 2660–62 (1997) ..................... 1a–3a 
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Michigan Indian Land Claims Settlement Act 

Sec. 108. Plan for Use of Sault Ste. Marie Tribe of Chippewa Indians of 
Michigan Funds. 

(a) Self-Sufficiency Fund.— 

 (1) The Sault Ste. Marie Tribe of Chippewa Indians of Michigan 
(referred to in this section as the “Sault Ste. Marie Tribe”), through its board 
of directors, shall establish a trust fund for the benefit of the Sault Ste. Marie 
Tribe which shall be known as the “Self-Sufficiency Fund”. The principal of 
the Self-Sufficiency Fund shall consist of— 

  (A) the Sault Ste. Marie Tribe’s share of the judgment funds 
transferred by the Secretary to the board of directors pursuant to subsection (e); 

  (B) such amounts of the interest and other income of the Self-
Sufficiency Fund as the board of directors may choose to add to the principal; 
and 

  (C) any other funds that the board of directors of the Sault Ste. 
Marie Tribe chooses to add to the principal. 

 (2) The board of directors shall be the trustee of the Self-Sufficiency 
Fund and shall administer the Fund in accordance with the provisions of this 
section. 

(b) Use of Principal.— 

 (1) The principal of the Self-Sufficiency Fund shall be used exclusively 
for investments or expenditures which the board of directors determines— 

  (A) are reasonably related to— 

   (i) economic development beneficial to the tribe; or 

   (ii) development of tribal resources; 

  (B) are otherwise financially beneficial to the tribe and its 
members; or 
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  (C) will consolidate or enhance tribal landholdings. 

 (2) At least one-half of the principal of the Self-Sufficiency Fund at any 
given time shall be invested in investment instruments or funds calculated to 
produce a reasonable rate of return without undue speculation or risk. 

 (3) No portion of the principal of the Self-Sufficiency Fund shall be 
distributed in the form of per capita payments. 

 (4) Any lands acquired using amounts from the Self-Sufficiency Fund 
shall be held as Indian lands are held. 

(c) Use of Self-Sufficiency Fund Income.—The interest and other investment 
income of the Self-Sufficiency Fund shall be distributed— 

 (1) as an addition to the principal of the Fund; 

 (2) as a dividend to tribal members; 

 (3) as a per capita payment to some group or category of tribal members 
designated by the board of directors; 

 (4) for educational, social welfare, health, cultural, or charitable purposes 
which benefit the members of the Sault Ste. Marie Tribe; or 

 (5) for consolidation or enhancement of tribal lands. 

(d) General Rules and Procedures.— 

 (1) The Self-Sufficiency Fund shall be maintained as a separate account. 

 (2) The books and records of the Self-Sufficiency Fund shall be audited 
at least once during each fiscal year by an independent certified public 
accountant who shall prepare a report on the results of such audit. Such report 
shall be treated as a public document of the Sault Ste. Marie Tribe and a copy 
of the report shall be available for inspection by any enrolled member of the 
Sault Ste. Marie Tribe. 

(e) Transfer of Judgment Funds to Self-Sufficiency Fund.— 
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 (1) The Secretary shall transfer to the Self-Sufficiency Fund the share of 
the funds which have been allocated to the Sault Ste. Marie Tribe pursuant to 
section 104. 

 (2) Notwithstanding any other provision of law, after the transfer 
required by paragraph (1) the approval of the Secretary for any payment or 
distribution from the principal or income of the Self-Sufficiency Fund shall 
not be required and the Secretary shall have no trust responsibility for the 
investment, administration, or expenditure of the principal or income of the 
Self-Sufficiency Fund. 

(f) Lands Acquired Using Interest or Other Income of the Self-Sufficiency 
Fund.—Any lands acquired using amounts from interest or other income of 
the Self-Sufficiency Fund shall be held in trust by the Secretary for the benefit 
of the tribe. 
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