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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES 

A. Parties and Amici 

 All parties, intervenors, and amici appearing before the district court and 

in this court are as follows: 

The Plaintiff/Appellee is: 
 

 Sault Ste. Marie Tribe of Chippewa Indians 

The Defendants/Appellants are: 

 David Longly Bernhardt, in his official capacity as Secretary of the U.S. 
Department of the Interior 

 United States Department of the Interior 

The Defendant-Intervenors/Appellants (in the consolidated appeals) are: 

 Nottawaseppi Huron Band of Potawatomi Indians 

 Saginaw Chippewa Indian Tribe of Michigan 

 MGM Grand Detroit, LLC 

 Detroit Entertainment, LLC 

 Greektown Casino, LLC 

B. Rulings Under Review 

 At issue are District Judge Trevor N. McFadden’s March 5, 2020 

Memorandum Opinion, Appendix ___ [ECF No. 72], and Order, Appendix ___ 

[ECF No. 73], available at 442 F. Supp. 3d 53 (D.D.C. Mar. 5, 2020). 
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C. Related Cases 

 There are no related cases within the meaning of Circuit Rule 28(a)(1)(C). 

/s/ Erika B. Kranz    
ERIKA B. KRANZ 
 
Counsel for Federal Appellants 
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INTRODUCTION 

 The federal Michigan Indian Land Claims Settlement Act (“MILCSA”) 

authorizes the Sault Ste. Marie Tribe of Chippewa Indians (the “Tribe”) to use 

the income from a special fund to acquire new land for the “consolidation or 

enhancement of tribal lands.” MILCSA also directs the U.S. Department of 

the Interior (“Interior”) to hold such acquired land in trust for the benefit of the 

Tribe. When the Tribe requested that Interior take a parcel near Detroit into 

trust for the Tribe, Interior declined to do because the Tribe failed to show that 

the subject parcel consolidated or enhanced the Tribe’s existing lands, which are 

to be found hundreds of miles away on Michigan’s Upper Peninsula. 

 The Tribe challenged Interior’s decision in the district court, arguing:  

(1) that any increase in the Tribe’s land holdings—no matter how distant from 

or unconnected to its existing holdings—constitutes an “enhancement of tribal 

lands” for purposes of MILCSA; and (2) that MILCSA requires Interior to take 

into trust any land that that Tribe acquires with income from the special fund

—regardless of whether such land meets the “consolidation or enhancement” 

requirement. The district court agreed and granted judgment for the Tribe. 

 As set out herein, Interior reasonably construes the term “enhancement 

of tribal lands” to mean new acquisitions that enhance already existing trust 

lands—as opposed to simply any new increase in land holdings—and Interior 
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reasonably construes its trust-acquisition authority as limited to lands properly 

acquired under the MILCSA. The district court’s decision should be reversed. 

STATEMENT OF JURISDICTION 

 (A) The district court had subject matter jurisdiction under 28 U.S.C. 

§ 1331 because the Tribe’s claims arose under the Administrative Procedure 

Act, 5 U.S.C. §§ 701-706. Appendix ___ [ECF 1]. 

 (B) This Court has jurisdiction under 28 U.S.C. § 1291 because the 

district court entered a final judgment. Appendix ___ [ECF 73]. 

 (C) That judgment was entered on March 5, 2020. Id. Interior filed its 

notice of appeal on May 1, 2020, or 57 days later. Appendix ___ [ECF 75]; cf. 

Fed. R. App. P. 4(a)(1)(B). 

 (D) The appeal is from a final judgment that disposes of all parties’ 

claims. 

STATEMENT OF THE ISSUES 

 1. Whether Interior reasonably determined that not every purchase 

that merely increases the Tribe’s land holdings qualifies as a “consolidation or 

enhancement of tribal lands” under Section 108(c)(5) of MILCSA. 

 2. Whether Interior reasonably determined that its authority to take 

land into trust under MILCSA for the Sault Ste. Marie Tribe is limited to land 

acquired in accordance with the requirements of Section 108(c)(5). 
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PERTINENT STATUTES AND REGULATIONS 

 The key provisions of Section 108 of MILCSA, Pub. L. No. 105-143, 

111 Stat. 2652, 2660-62 (1997), are as follows: 

 . . . . 

 (c) Use of Self-Sufficiency Fund Income.—The interest 
and other investment income of the Self-Sufficiency Fund shall 
be distributed— 

 . . . . 

  (5) for consolidation or enhancement of tribal lands. 

 . . . . 

 (f) Lands Acquired Using Interest or Other Income of the 
Self-Sufficiency Fund.—Any lands acquired using amounts from 
interest or other income of the Self-Sufficiency Fund shall be held 
in trust by the Secretary for the benefit of the tribe. 

 Section 108 is set forth in full in the Addendum following this brief. 

STATEMENT OF THE CASE 

A. Statutory and regulatory background 

 This case concerns the interpretation of a provision of MILCSA, which 

resulted from an Indian Claims Commission’s award of more than $10 million 

to several different tribes, including the Sault Ste. Marie Tribe. MILCSA 

established plans for the use of funds. Section 108, which applies to the Sault 

Ste. Marie Tribe and is at issue here, addresses that Tribe’s use of these funds 

and includes a number of provisions that apply solely to that Tribe. 
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Section 108(a)(1) directed the Tribe to create a “Self-Sufficiency Fund” 

that would hold the Commission’s award, as well as any other funds that the 

Tribe might deposit into it. 111 Stat. at 2660. Under Section 108(a)(2), the 

Tribe’s board of directors serves as the “trustee” of this Fund and “administer[s] 

the Fund in accordance with the provisions” of the section. Id. at 2661. 

Subsections 108(b) and (c) of MILCSA are separate provisions that treat 

the “principal” of the Fund and the “interest and other investment income” of 

the Fund differently: 

 Under Section 108(b)(1), the “principal” of the Fund “shall be used 
exclusively for investments or expenditures which the board of directors 
determines . . . (C) will consolidate or enhance tribal landholdings.” 
111 Stat. at 2661 (omitting several other uses). Under Section 108(b)(4), 
“[a]ny lands acquired using amounts from the Self-Sufficiency Fund 
[principal] shall be held as Indian lands are held.” Id. 

 Under Section 108(c)(5), the “interest and other investment income” of 
the Fund “shall be distributed” for, among other things, “consolidation 
or enhancement of tribal lands.” Id. 

Section 108(e)(2) then provides: “Notwithstanding any other provision 

of law, after the transfer [of funds into the Fund], the approval of the Secretary 

for any payment or distribution from the principal or income of the . . . Fund 

shall not be required and the Secretary shall have no trust responsibility for the 

investment, administration, or expenditure of the principal or income of the 

. . . Fund.” Id. 
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Finally in this regard, Section 108(f) provides: “Any lands acquired using 

amounts from interest or other income of the Self-Sufficiency Fund shall be 

held in trust by the Secretary for the benefit of the tribe.” Id. at 2661–62. As a 

result, this subsection of MILCSA provides Interior with a unique and specific 

authorization to acquire land in trust for the Tribe. 

More generally, Congress has granted Interior general responsibility 

over matters pertaining to Indian tribes. See, e.g., 43 U.S.C. § 1457 (charging 

the Secretary of the Interior with the supervision of public business related 

to Indians); 25 U.S.C. § 2 (granting management of all Indian affairs to the 

Commissioner of Indian Affairs under the supervision of the Secretary and 

regulations prescribed by the President); 25 U.S.C. § 9 (authorizing the 

Secretary and President to prescribe regulations to carry out their statutory 

responsibilities regarding Indian affairs). 

In the Indian Gaming Regulatory Act, 25 U.S.C. §§ 2701 et seq., 

Congress granted Interior the specific authority to regulate gaming on “Indian 

lands,” which term includes “any lands title to which is either held in trust by 

the United States for the benefit of any Indian tribe or individual[,] or held by 

any Indian tribe or individual subject to restriction by the United States against 

alienation and over which an Indian tribe exercises governmental power.” 25 

U.S.C. § 2703(4). 
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B. Factual background 

 The Sault Ste. Marie Tribe has about 40,000 members and about 2,200 

acres of trust lands in the Upper Peninsula of Michigan, which is where the 

Tribe has its historical roots from time immemorial. In 1836, ancestors of the 

Tribe’s current members ceded much of their land to the federal government. 

See Treaty of Mar. 28, 1836, 7 Stat. 491. 

The Tribe gained federal recognition in 1972, and it was organized in 

1975 pursuant to the Indian Reorganization Act, 25 U.S.C. § 476. The United 

States designated parcels of land in the eastern Upper Peninsula as the Tribe’s 

reservation in both 1975 and 1984. Additionally, since federal recognition, the 

Tribe has acquired other lands across the Upper Peninsula to be held in trust 

by the United States for the Tribe’s benefit. See generally Sault Ste. Marie Tribe 

of Chippewa Indians v. United States, 576 F. Supp. 2d 838, 840–41 (N.D. Mich. 

Aug. 29, 2008) (discussing the Tribe’s history). The Tribe currently operates 

several casinos on its lands in the Upper Peninsula. Approximately 14,000 of 

its members live in the Lower Peninsula, but the Tribe has no trust lands and 

no restricted lands—lands that can only be alienated or encumbered with the 

Secretary’s approval, see 25 C.F.R. § 151.2(e)—outside the Upper Peninsula. 

Looking to increase its casino revenue, the Tribe sought to establish a 

new casino in the more densely populated portion of the Lower Peninsula. The 
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Tribe took steps to acquire a 71-acre parcel (the “Sibley Parcel” in the district 

court’s decision). Consequently, in June 2014, the Tribe submitted a land-into-

trust application to Interior, stating that it would use interest income from its 

Self-Sufficiency Fund to purchase the parcel. Appendix ___ [AR3110–64]. In 

its application, the Tribe asserted that its board of directors had exclusive 

authority to decide that distribution of Fund income was for “consolidation or 

enhancement of tribal lands” under MILCSA Section 108(c)(5). Appendix ___ 

[AR3116]. Accordingly, the Tribe argued, because its Board had judged the 

acquisition a proper use of funds under that section, Interior had a mandatory 

duty to take the parcel into trust. Appendix ___ [AR3117]. The Tribe further 

argued that “enhancement of tribal lands” unambiguously means “increasing 

the total land possessed by the Tribe.” Id. The Tribe made clear that its intended 

use of the property was to build a casino. See Appendix ___ [AR3112]. 

Although the Tribe asserted that Interior had no role in determining the 

propriety of the Tribe’s use of Fund income, the Tribe nevertheless contended 

that the acquisition did “enhance[]” the Tribe’s lands. First, the acquisition 

increased the total land that the Tribe possessed. Appendix ___ [AR3117]. 

Second, and alternatively, the purchase satisfied Interior’s prior interpretation 

of “enhancement” as referring to an increase in the value of existing tribal 

lands as a result of geographic proximity, stating that its acquisition would 
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allow it to generate revenues that it would then use to make improvements on 

its existing lands. Appendix ___ [AR3118].1 The Tribe also briefly argued that 

its purchase satisfied Section 108(c)(4) of MILCSA—authorizing expenditures 

of Fund income “for educational, social welfare, health, cultural, or charitable 

purposes which benefit the members of the Sault Ste. Marie Tribe”—because it 

would expand the Tribe’s (other non-trust) landholdings near its southeastern 

Michigan tribal members, generate revenues that could be used in the provision 

of social services, and create jobs for tribal members. Appendix ___ [AR3119]. 

In October 2014, Interior responded by asking for more information on 

both how the purchase would “enhance” the Tribe’s lands, and the source of 

the funds used for acquiring the parcel. Appendix ___ [AR2242–43]. The Tribe 

submitted additional information and argument in April 2015, Appendix ___ 

[AR2148–2230], and Interior exchanged further correspondence with the Tribe 

in 2016, see Appendix ___ [AR812; AR833–37; AR3165–85]. (Parcels other 

than the “Sibley” parcel referenced in this and other correspondence are not 

at issue in this appeal. See Appendix ___ [ECF 72 at 6].) Interior also received 

objections from other tribes and from the State of Michigan. Appendix ___ 

[AR180–217; AR1482–96]. 

                                          
1 The Tribe also argued that its acquisition constituted a “consolidation . . . of 
tribal lands,” under the statute, but the Tribe did not pursue that argument in 
the district court. See Appendix ___ [ECF 72 at 9]. 
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In January 2017, Interior issued an interim decision. Appendix ___ 

[AR969–74]. Interior agreed with the Tribe that Section 108(f) of MILCSA 

requires Interior to take land into trust in specified circumstances. Appendix ___ 

[AR971]. The agency disagreed with the Tribe, however, about the conditions 

that trigger that duty, concluding as an initial matter that Interior was charged 

with verifying (1) that the Tribe’s acquisition complied with Section 108(c) and 

(2) that the Tribe had used Fund income for the purchase. Id. In accord with a 

previous agency decision concerning the Bay Mills Tribe (which is governed by 

a different section of MILCSA), Interior rejected the Sault Ste. Marie Tribe’s 

assertion that the purchase was an “enhancement” of the Tribe’s lands. Interior 

concluded instead that “enhancement” refers only to acquisitions that “make 

greater, as in cost, value, attractiveness, etc.; heighten; intensify; augment” lands 

already held by the Tribe. Appendix ___ [AR972]. As part of this analysis, 

Interior referred to its Bay Mills decision addressing a similar provision—in 

Section 107 of MILCSA—that “there must be some connection to benefitting 

existing tribal homelands.” Appendix ___ [AR972–73] (emphasis added) (citing 

Appendix ___ [AR454–69]). 

Interior explained that the Sault Ste. Tribe failed to provide sufficient 

evidence that the purchase of the Lower Peninsula parcel would constitute an 

“enhancement” of the Tribe’s current, and distant, Upper Peninsula holdings 
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under Section 108(c)(5). Appendix ___ [AR973]. Interior also found that the 

purchase of land for a casino was too attenuated to satisfy the “social welfare” 

purpose of Section 108(c)(4). Appendix ___ [AR972]. 

In its January 2017 letter, Interior provided the Tribe yet another 

opportunity to present evidence that the land acquisition constituted an 

“enhancement” as Interior understood the term. Appendix ___ [AR974]. 

The Tribe submitted no additional evidence. Interior issued a final decision 

denying the application in July 2017, concluding that the Tribe had failed to 

provide evidence adequate to enable the agency to determine that acquisition 

of the 71-acre parcel would increase the value of the Tribe’s existing lands. 

Appendix ___ [AR1930–33]. Because Interior concluded that the Tribe had not 

demonstrated compliance with Section 108(c) of MILSCA, the agency did not 

make a finding regarding whether the Tribe had actually used Self-Sufficiency 

Fund income to make the purchase, as required for Interior to take the land 

into trust under Section 108(f). 

C. Proceedings below 

 The Tribe filed this suit in the district court in August 2018, seeking 

vacatur of the July 2017 decision and either an order compelling Interior to 

take the parcel into trust or to resolve immediately whether the Tribe acquired 

the parcel using Fund income. Three casinos located in the Lower Peninsula, 
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along with the Nottawaseppi Huron Band of the Potawatomi and the Saginaw 

Chippewa Indian Tribe of Michigan, were granted intervention as defendants. 

Appendix ___ [ECF 36]. After all parties moved for summary judgment, the 

district court entered judgment in the Tribe’s favor. Appendix ___ [ECF 72]. 

On the merits issues, the Tribe argued (1) that Interior had no authority 

to decide whether the Tribe’s acquisition of the parcel complied with § 108(c) 

of MILCSA; (2) that even if Interior had this authority, its interpretation of 

“enhancement of tribal lands” in Section 108(c)(5) was unduly narrow; (3) that 

even under Interior’s interpretation, the Tribe had produced satisfactory 

evidence of “enhancement”; and (4) that the Tribe’s acquisition satisfied the 

social welfare provision of Section 108(c)(4) in any event. See Appendix ___ 

[ECF 72 at 11]. The Tribe thus urged the court to direct Interior to take the 

parcel into trust. 

The district court reached only the first two arguments. Appendix ___ 

[ECF 72 at 11]. The court first held that Interior had no role in verifying the 

Tribe’s compliance with § 108(c) before taking land into trust under § 108(f). 

Appendix ___ [ECF 72 at 12–29]. Instead, the Secretary must accept into trust 

any land purchased using income from the Self-Sufficiency Fund, without 

regard to whether the Secretary believes that the purchase complied with the 

requirements of Section 108(c). The court concluded that Section 108(f) 
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unambiguously creates a mandatory duty on the Secretary with respect to all 

land acquired with Fund income. Second, the court held that the Tribe’s 

purchase here was for the “enhancement of tribal lands” under Section 

108(c)(5) in any event. Appendix ___ [ECF 72 at 29–42]. The court concluded 

that Interior incorrectly interpreted “enhancement of tribal lands” in 

§ 108(c)(5) as referring only to land acquisitions that will increase the value of 

the Tribe’s existing land. Instead, the court held that the phrase unambiguously 

encompasses acquisitions that increase the total amount of land held by the 

Tribe, regardless of location or connection to other Tribal lands. 

The district court refused to order the Tribe’s requested relief—an order 

requiring the Secretary to take the land into trust, or, alternatively, an order 

requiring the agency to decide within 90 days whether the Tribe did in fact 

acquire the parcel using Self-Sufficiency Fund income. Appendix ___ [ECF 72 

at 48–53]. Instead, the court vacated the decision denying the Tribe’s land-into-

trust decision and remanded the matter to the agency for further proceedings, 

without a specific timeline. Appendix ___ [ECF 72 at 53]. 

This appeal by the Federal Defendants and five defendant-intervenors 

followed. 
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SUMMARY OF ARGUMENT 

 1. The district court erred in declining to defer to Interior’s 

interpretation of “consolidation or enhancement of tribal lands” as used in 

MILCSA Section 108(c)(5). That phrase plainly refers to new land acquisitions 

that are geographically situated to result in the “consolidation” or 

“enhancement” of existing tribal lands. And such limitation is consistent with 

the statutory context. Because trust acquisitions have special status for 

purposes of taxation, regulation, and gaming, limiting new trust acquisitions to 

areas in proximity to existing tribal lands serves the Tribe’s needs while 

minimizing effects on communities beyond the Tribe’s aboriginal territory. In 

contrast, the district court’s interpretation would read “consolidation or 

enhancement” out of the statute. If Congress had intended to authorize 

distributions from the Self-Sufficiency Fund for land purchases anywhere, 

Congress would have simply authorized distributions “for the purchase of 

land.” To the extent the statute is ambiguous (on the view that “enhancement 

of tribal lands” might be seen to include any increase in tribal land holdings), 

Interior’s construction is reasonable and entitled to deference under Chevron. 

 2. The district court further erred by adopting an unreasonable 

interpretation of MILCSA Section 108(f) that requires Interior to take land into 

trust for the Sault Ste. Marie Tribe—to be utilized by the Tribe as special-status 
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tribal trust land, including potentially for Indian gaming—even though Interior 

reasonably determined that the land was not a lawful use of Fund income 

under MILCSA 108(c)(5). The district court reasoned that Interior has no role 

in enforcing the terms of Section 108(c)(5) because Section 108(f) refers to “any 

land acquired” using income from the Self-Sufficiency Fund, as opposed to 

any lands acquired “in accordance with Section 108(c)(5).” This interpretation 

cannot stand. Section 108(f) speaks to how lands purchased with Self-

Sufficiency Funds are to be held, not specifically to Interior’s authority or 

obligations when implementing the statute. If Section 108(f) is construed as 

requiring Interior to take land into trust contrary to the limitations of Section 

108(c)(5), the limits in Section 108(c) are rendered meaningless. The district 

court’s speculation that Congress could have imposed the Section 108(c)(5) 

limits for purposes of third-party enforcement (but not by Interior) is contrary 

to Interior’s central role in taking and holding title to Indian trust lands and 

contrary to law. If Interior has a non-discretionary duty to take land into 

trust—even though the land was acquired contrary to statutory limits—no 

third party would have a cause of action to set aside Interior’s action. There is 

no reason to believe Congress intended such an anomalous and self-

contradictory result. Rather, Interior reasonably exercised its inherent 

authority to ensure that relevant statutory conditions were met. 
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STANDARD OF REVIEW 

 This Court reviews the district court’s grant of summary judgment de 

novo. Baystate Franklin Medical Center v. Azar, 950 F.3d 84, 88 (2020). Like the 

district court, this Court generally reviews Interior’s action through the lens of 

the Administrative Procedure Act (“APA”). “Under the familiar standards of 

the APA, [a court] must ‘set aside agency action’ that is ‘arbitrary, capricious, 

an abuse of discretion, or otherwise not in accordance with law.’ ” Id. at 89 

(quoting 5 U.S.C. § 706(2)(A)). “An agency’s action is arbitrary and capricious 

‘if the agency has relied on factors which Congress has not intended it to 

consider, entirely failed to consider an important aspect of the problem, offered 

an explanation for its decision that runs counter to the evidence before [it], or 

is so implausible that it could not be ascribed to a difference in view or the 

product of agency expertise.’ ” Id. (quoting Motor Vehicle Manufacturers Ass’n v. 

State Farm Mutual Automobile Insurance Co., 463 U.S. 29, 43 (1983)). Crucially, 

however, the “scope of review under the ‘arbitrary and capricious’ standard is 

narrow and a court is not to substitute its judgment for that of the agency.” Id. 

 The Tribe here challenges, among other aspects of Interior’s action, the 

agency’s interpretation of a statute. In that respect, “it is under Chevron, not 

the APA arbitrary and capricious standard, that a court considers ‘whether the 

agency’s construction of the statute is faithful to its plain meaning, or, if the 
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statute has no plain meaning, whether the agency’s interpretation ‘is based on 

a permissible construction of the statute.’ ” Baystate, 950 F.3d at 92 (quoting 

Arent v. Shalala, 70 F.3d 610, 615 (D.C. Cir. 1995), and referring to Chevron, 

U.S.A., Inc. v. NRDC, Inc., 467 U.S. 837 (1984)). “Under the Chevron two-step 

framework, we first consider ‘whether Congress has directly spoken to the 

precise question at issue.’ If Congress’s intent is clear, ‘the court, as well as the 

agency, must give effect to the unambiguously expressed intent of Congress.’ 

If ‘Congress has not directly addressed the precise question at issue,’ however, 

we proceed to step two and will uphold the [agency’s] interpretation if it is 

‘based on a permissible construction of the statute.’ ” Id. (quoting Chevron, 467 

U.S. at 842–43; citations omitted). 

ARGUMENT 

The district court adopted an interpretation of MILCSA that effectively 

reads any limitation out of Section 108(c)(5) and that thereby strips Interior 

of the authority that it would normally possess to ensure the lawfulness of an 

acquisition before taking that land into trust for a tribe. That interpretation is 

wrong: Section 108(c)(5) establishes a limit on the Tribe’s use of Fund income 

for land acquisitions, and that limitation is meaningful only if Interior may 

exercise its role—inherent in Section 108(f)—to ensure the lawfulness of the 

Tribe’s acquisitions. 
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I. MILCSA’s requirement that an acquisition constitute an 
“enhancement of tribal lands” refers to lands that increase 
the value or function of the Tribe’s existing holdings. 

The Tribe objects to Interior’s interpretation of the phrase “enhancement 

of tribal lands” in MILCSA Section 108(c)(5). The Tribe insists that the phrase 

requires trust acquisition of purchases that increase the Tribe’s total amount of 

landholdings (i.e., an increase in acreage), whereas Interior interprets the phrase 

as limited to trust acquisition of purchases that “make greater, as in cost, value, 

attractiveness, etc.; heighten; intensify; augment” lands that the Tribe already 

owns. The district court sided with the Tribe and held that Section 108(c)(5) 

unambiguously authorizes the Tribe to use interest from its Self-Sufficiency Fund 

for effectively any acquisition of land—an interpretation of the statute that 

effectively imposes no limit at all. 

The district court erred in so holding. As elaborated below. Interior’s 

interpretation provides the most natural reading of the reference to “tribal 

lands” and is consistent with Congress’s creating the Fund from compensation 

for lands in the Upper Peninsula. Congress cannot reasonably be said to have 

contemplated purchases hundreds of miles away from the Tribe’s land base—

or even outside Michigan altogether—at the Tribe’s complete discretion, and 

then to mandate that Interior take that land (wherever it may be) into trust. 
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A. Interior’s reading of “enhancement of tribal lands” as 
having a meaning based in value—and not mere acreage—
is the most reasonable interpretation of Section 108(c)(5). 

The district court ruled that the phrase “enhancement of tribal lands” in 

Section 108(c)(5) of MILCSA unambiguously encompassed any bare increase 

in size of the Tribe’s total landholdings regardless of location or value impact 

on the Tribe’s current lands. In so ruling, the court erroneously discarded 

Interior’s reasonable—and indeed, more reasonable—interpretation that ties 

this phrase to the function and value of the Tribe’s existing lands. Interior 

reasonably determined that the phrase “enhancement of tribal lands” refers to 

land acquisitions that “make greater” the value of the Tribe’s existing lands, an 

idea that incorporates a geographic nexus between the Tribe’s existing lands 

and the land to be acquired. This interpretation is reasonable and consistent 

with the Department’s prior written interpretation of the term “enhancement” 

in Section 107(a)(3) of MILCSA regarding the Bay Mills Tribe, and it is 

therefore entitled to deference. 

First, that Section 108(c)(5) exists in its current form at all, rather than 

categorically authorizing use of Fund income “for the acquisition of land,” 

demonstrates that there is a limit on the use of income for such acquisitions. 

Had Congress intended no limit whatsoever—or a limit so easily met as simply 

engaging in a transaction that increased the Tribe’s total acreage—it would 
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have so indicated by omitting a “consolidation or enhancement” requirement. 

See University of Texas Southwest Medical Center v. Nassar, 570 U.S. 338, 353 (2013) 

(reciting well-established principle that “Congress’ choice of words is presumed 

to be deliberate”). But Congress did include the requirement, and Interior’s 

interpretation gives it meaning by establishing a logical limit to the scope of the 

Tribe’s qualifying acquisitions under Section 108(c)(5). Lands acquired by the 

Tribe using Fund income should have some connection to the Tribe’s existing 

lands—an idea the Tribe acknowledges is required by the Section’s provision 

for “consolidation . . . of tribal lands.” 

In contrast, the Tribe’s interpretation provides effectively no limit on 

acquisitions that would satisfy this provision. Thus, it is an interpretation that 

“undermines congressional purpose considered as a whole,” and it is one that 

must be avoided “when alternative interpretations consistent with the legislative 

purpose are available.” United States v. Braxtonbrown-Smith, 278 F.3d 1348, 1352 

(D.C. Cir. 2002); accord United States v. American Trucking Ass’n, 310 U.S. 534, 

543 (1940). Struggling to conceive of a limit where none is apparent under its 

reading, the district court imagined a scenario in which the Tribe conducted a 

land exchange that left it with fewer acres than it had before; such an exchange, 

the court reasoned, would not qualify. Give the court credit for creativity in 

imagining a far-fetched scenario. But no creativity is required to perceive the 
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limit under Interior’s interpretation, suggesting that Interior’s reading is the 

more reasonable. 

Indeed, the unreasonableness of the Tribe’s divergent interpretation is 

apparent from the complete lack of limit under that reading. If “enhancement 

of tribal lands” simply means an increase in the acreage held by the Sault Ste. 

Marie Tribe, the Tribe could acquire land anywhere and (under its theory) the 

Secretary would be required to take it into trust as a matter of course. But there 

is no indication whatsoever in the statute that Congress intended to give this 

particular tribe the geographically limitless authority to acquire land in trust. 

See NRDC v. EPA, 661 F.3d 662, 665 (D.C. Cir. 2011) (rejecting a “startling 

interpretation” because “for any such extraordinary [measure], one would 

expect Congress to be most emphatic and clear”); cf. Whitman v. American 

Trucking Ass’ns, Inc., 531 U.S. 457, 468 (2001) (recognizing that Congress does 

not “hide elephants in mouseholes” by fundamentally altering an existing 

scheme in “vague terms or ancillary provisions”). 

In the absence of any such indication, Congress should not be deemed 

to have intended this dramatic expansion of the Tribe’s trust lands. On the 

contrary, it is far more reasonable that Congress contemplated that the Tribe’s 

geographically unlimited expansion (and development of casinos) could come 

into competition with other tribal claims. Interior had recognized this precise 
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problem when interpreting MILCSA previously: “if the MILCSA were to be 

interpreted as containing no geographic limitations on where the Tribe may 

purchase lands under Section 107(a)(3), and considering that the purchasing 

power of the Tribe’s Land Trust earnings may continue indefinitely, then the 

Tribe potentially could open any number of gaming facilities anywhere in the 

nation from now through the indefinite future.” Appendix ___ [AR460]. No 

other tribe has this level of flexibility in acquiring trust lands for the purpose of 

establishing gaming facilities. And if the Sault Ste. Marie Tribe were indeed 

given geographically limitless ability to acquire trust lands, that would put it 

in direct conflict not just with the Intervenor tribes in this case, but potentially 

with other federally recognized Tribes across the country. Put another way, 

even if MILCSA was “compensation for a land grab” (as the district court 

phrased it), Appendix ___ [ECF 72 at 32], the Tribe’s interpretation goes far 

beyond “compensation”; it would constitute a windfall at other tribes’ expense. 

Second, Interior’s interpretation of the word “enhancement” is based on 

a standard dictionary definition of the word: “to make greater, as in cost, value, 

attractiveness, etc.; heighten; intensify; augment.” Appendix ___ [AR1931] 

(citing Appendix ___ [AR457]). This definition suggests a qualitative increase, 

rather than just an increase in number or amount. Interior thus analyzed 

whether the purchase of the parcel would enhance the value of the Tribe’s 
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existing lands, and the agency found that the Tribe had failed to provide 

sufficient evidence that it did, particularly in light of the large distance between 

the Tribe’s existing holdings and the land proposed to be taken into trust. 

Appendix ___ [AR1932–33]. Had Congress intended “enhancement” to mean 

a mere increase in total acreage, the words “enlargement” or “expansion,” 

would have readily provided for a quantitative increase in landholdings. See 

University of Texas Southwest Medical Center, 570 U.S. at 353. 

 Third, Interior’s interpretation that “enhancement” refers to an increase 

in the value or function of existing tribal lands makes sense in the context of 

MILCSA and the history of the Sault Ste. Marie. The Tribe’s ancestral lands 

are centered in the Upper Peninsula of Michigan, Sault Ste. Marie Tribe, 576 

F. Supp. 2d at 840–41, as are all of its current trust and restricted fee lands. 

MILCSA was a statute born of an award by the Indian Claims Commission 

related to the inadequate compensation paid to the Sault Ste. Marie Tribe for 

its land long ago, and it stands to reason that the statute’s provision for the 

“enhancement of tribal lands” refers to lands that the Tribe holds in that area, 

and not somewhere distant (whether Detroit or across the country) with no 

connection to either the Tribe’s history or its current holdings. In this context, 

the idea that “enhancement” requires a geographic connection simply makes 

sense: while it is difficult to imagine that a geographically distant acquisition 
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could make the Tribe’s existing lands more valuable, a nearby acquisition 

could plainly increase the function—and thus value—of existing lands. 

 Fourth, Interior’s interpretation of “enhancement” as having a meaning 

related to value and function, rather than referring only to an increase in the 

Tribe’s acreage, leaves meaning for the word “consolidation” in the phrase 

“consolidation or enhancement of tribal lands.” See Milner v. Department of 

Navy, 562 U.S. 562, 575 (2011) (recognizing the canon that statutes should 

be read to avoid making any provision “superfluous, void, or insignificant”); 

Colautti v. Franklin, 439 U.S. 379, 392 (1979) (recognizing “the elementary 

canon of construction that a statute should be interpreted so as not to render 

one part inoperative”). Since virtually any acquisition of land would increase 

the total acreage held by the Tribe, a purely acreage-based interpretation of 

“enhancement” effectively reads “consolidation” out of the statute; under that 

interpretation, there would be no acquisition that would “consolidate” tribal 

lands but not also “enhance” such lands. 

Fifth, Interior’s interpretation is consistent with its prior interpretation of 

a similar provision in MILCSA. In reaching its conclusion about the meaning 

of “enhancement” in Section 108(c)(5), Interior relied in part on its previous 

decision with regard to the Bay Mills Tribe, in which it determined that that 

tribe would need specific evidence to establish that an acquisition of land 85 
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miles away from its existing holding would constitute an “enhancement” of 

those lands under MILCSA Section 107(a)(3). Appendix ___ [AR1931–33; 

AR971–74] (citing Appendix ___ [AR454–69]). In that decision, Interior had 

concluded that the tribe’s acquisition “in any geographic location with no 

connection to the intended purposes” of MILCSA could not fairly constitute 

an “enhancement.” Appendix ___ [AR459].2 Consistent with that decision, 

Interior here likewise highlighted the lack of connection between the lands to 

be acquired and the Tribe’s existing trust and restricted fee lands hundreds of 

miles away. Appendix ___ [AR1932–33]; cf. INS v. Cardozo-Fonseca, 480 U.S. 

421, 446 n.31 (1987) (noting that interpretations that conflict with an agency’s 

earlier interpretation are entitled to less deference than a consistently held view). 

B. Interior’s reasonable interpretation of “enhancement of 
tribal lands” is entitled to deference. 

Relying on dictionary definitions of “enhance,” the district court held 

that the word has a broad meaning that necessarily encompasses a solely 

quantitative increase in landholdings. Appendix ___ [ECF 72 at 30–31]. The 

court analogized to the criminal arena, in which an “enhanced” sentence is 

one with a longer duration. Appendix ___ [ECF 72 at 31]. The court found 

                                          
2 A district court rejected Interior’s decision, but that judgment was ultimately 
reversed and vacated on other grounds. Michigan v. Bay Mills Indian Community, 
No. 1:10-cv-1273, 2011 WL 13186010 (W.D. Mich. Mar. 29, 2011), rev’d, 695 
F.3d 406 (6th Cir. 2012). 
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support in MILCSA’s context—a statute designed (in the court’s view) to 

“distribute judgment funds” made as compensation for the United States’ 

failure to pay a fair amount for the Sault Ste. Marie Tribe’s lands in the first 

place. Appendix ___ [ECF 72 at 31–32]. 

The district court doubtless identified a possible interpretation of Section 

108(c)(5). But it erred in concluding that this was the only reasonable (or even 

a reasonable) interpretation of the word. As demonstrated above, Interior’s 

interpretation is a reasonable interpretation supported by the statute’s text and 

its context (and indeed the Tribe’s is not). But should this Court decide that it 

cannot discern Congress’s intent using those traditional tools of interpretation, 

then it should at a minimum conclude that the statute and its context do not 

mandate the Tribe’s interpretation over Interior’s interpretation. The latter is 

a more natural reading of the statute, gives effect to all of the statute’s parts, 

makes sense in context, and avoids the absurd results effected by the Tribe’s 

expansive interpretation. 

 In the face of ambiguity, Interior’s interpretation—as a reasonable 

agency interpretation of an ambiguous statute—is entitled to deference under 

Chevron step two, 467 U.S. at 843. The district court concluded that the canon 

of statutory interpretation favoring interpretations that benefit tribes forecloses 

Interior’s interpretation of the statute. Appendix ___ [ECF 72 at 38–40]. But 
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even where that Indian canon has some application, Chevron nonetheless 

applies. 

The “Indian canon” requires that “statutes are to be construed liberally 

in favor of the Indians, with ambiguous provisions interpreted to their benefit.” 

Montana v. Blackfeet Tribe of Indians, 471 U.S. 759, 766 (1985). Even so, the 

Indian canon is but one factor to be considered in determining the statute’s 

meaning, and it might be a deciding factor only as a tie-breaker in the event 

that all other considerations weigh equally. This Court’s most recent decision 

considering the interaction of Chevron and the canon indicated that Chevron 

deference “does not disappear” in that context; rather, it applies “with muted 

effect.” Cobell v. Salazar, 573 F.3d 808, 812 (D.C. Cir. 2009); cf. Haynes v. United 

States, 891 F.2d 235, 239 (9th Cir. 1989) (declining to apply the Indian canon 

“in light of competing deference given to an agency charged with the statute’s 

administration”); Rancheria v. Jewell, 776 F.3d 706, 713 (9th Cir. 2015) (similar). 

And even where the canon applies, it does not cause an unreasonable 

interpretation to trump a reasonable one, as the district court itself recognized. 

See Muscogee (Creek) Nation v. Hodel, 851 F.2d 1439, 1444–45 (D.C. Cir. 1988) 

(noting canon’s application where statute can “reasonably be construed” as 

tribe interprets it); Appendix ___ [ECF 72 at 28]. Courts cannot “accept as 

conclusive the canons on which” a tribe relies where they would “produce 

USCA Case #20-5125      Document #1868160            Filed: 10/26/2020      Page 36 of 57



27 

an interpretation that we conclude would conflict with the intent embodied in 

the statute Congress wrote.” Chickasaw Nation v. United States, 534 U.S. 84, 94 

(2001). Here, the Indian canon cannot save the Tribe’s inherently unreasonable 

interpretation of Section 108. As described above, the Tribe’s construction of 

the statute would read any effective limit out of Section 108(c)(5), contrary to 

Congress’s choice to include a limit. 

And to the extent that the Court concludes that the Tribe’s interpretation 

is nonetheless reasonable, the agency’s superior interpretation should control, 

under the “muted” application of Chevron. Even “muted” deference is enough 

to elevate the agency’s more reasonable interpretation here. And deference 

makes sense for contextual reasons as well. The Department of the Interior is 

the agency charged with managing Indian affairs generally, and it maintains 

a trust obligation to federally recognized tribes across the country. Here, the 

interpretation urged by the Sault Ste. Marie Tribe—which contends for the 

preeminence of the Indian canon over Chevron deference—would not benefit 

tribes generally. Instead, it would elevate a single tribe’s interests over many 

others, giving the Sault Ste. Marie tribe a unique and free-ranging authority to 

have land taken into trust without effective limit. In this situation, the canon of 

interpretation giving preference to an interpretation favorable to tribes should 

not supplant Interior’s reasonable interpretation. This is precisely the type of 
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situation in which Interior’s judgment is appropriately brought to bear, and in 

which deference to the agency is appropriate. 

* * * * * 

 In sum, it is plain from MILCSA Section 108(c)(5) that Congress 

intended to limit the Tribe’s use of Fund income for trust land acquisitions. 

Interior’s reading of the “enhancement of tribal lands” requirement in that 

provision provides an effective limit, while the Tribe’s interpretation does not. 

That provision refers not any acquisition that simply increases the Tribe’s total 

acreage, but instead to acquisitions that benefit the Tribes’ existing holdings 

in Michigan’s Upper Peninsula, which is the Tribe’s ancestral home. And, as 

Interior argued before the district court (but the court did not reach), the agency 

correctly determined that the Tribe failed to establish the required connection 

between the lands proposed for acquisition and the Tribe’s existing lands. Thus, 

on the record before it, Interior properly declined the Tribe’s request to take land 

into trust under Section 108(f).3 

                                          
3 Interior further correctly determined that the Tribe’s acquisition did not serve 
any the “social welfare” purpose in Section 108(c)(4). The district court did not 
reach those arguments by the Tribe, but Interior reserves the right to defend the 
agency’s decision on those grounds should this Court reverse and remand the 
district court’s decision.  
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II. Section 108 of MILCSA confers on Interior the duty to ensure 
that it takes only legitimately acquired land into trust for the 
Sault Ste. Marie Tribe. 

The district court not only erred in determining that Section 108(c)(5) 

includes effectively no limit on the Tribe’s land acquisitions; it also erred in 

determining that Interior has no authority to enforce any such limit before 

taking land into trust in any event. Instead, the court ruled, Section 108(f) of 

MILCSA requires Interior to take into trust any land acquired using income 

from the Sault Ste. Marie’s Self-Sufficiency Fund as a matter of course. To 

the contrary, the most reasonable reading of the Act—the one that harmonizes 

all parts—does not to require Interior to turn a blind eye to what it determines 

would be an unlawful acquisition of land by the Tribe with Fund income. This 

reading is bolstered by Interior’s special duties regarding—and by the special 

protections afforded to—lands held in trust for tribes. 

A. Section 108, read in the context of Interior’s role in taking 
land into trust for tribes, gives Interior the authority and 
duty to determine the propriety of the Tribe’s acquisition 
of land to be taken into trust. 

The threshold question in this case is whether Interior is authorized to—

indeed, must—determine the legality of the Tribe’s acquisition of land before 

taking it into trust. The district court erred in holding that Interior had no such 

role, relying largely on the absence of an explicit reference in Section 108(f) to 

the agency’s affirmative duty. But taking the provision as a whole, in context, 
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Interior’s reading of Section 108 gives meaning to the limitations in Section 

108(c), makes sense in the context of fee-to-trust applications, and avoids the 

absurd results brought about by the contrary interpretation. 

The statute directs that interest and other investment income from the 

Self-Sufficiency Fund shall be used for only certain enumerated purposes. As 

discussed in great detail above, Section 108(c)(5) makes one of those purposes 

“consolidation or enhancement of tribal lands.” Subsection (f) of Section 108, 

titled “Lands Acquired Using Interest or Other Income of the Self-Sufficiency 

Fund,” provides: “Any lands acquired using amounts from interest or other 

income of the Self-Sufficiency Fund shall be held in trust by the Secretary for 

the benefit of the tribe.” 111 Stat. at 2661–62. The district court determined 

that the mandate in Section 108(f) is effectively divorced from, and blind to, 

the requirements in Section 108(c)(5). Under that reading, it is of no moment 

whether the Tribe used funds for the “consolidation or enhancement of tribal 

lands” or for any other valid purpose under Section 108(c); Interior must take 

title to any land if it determines that the Tribe did in fact use Fund income for 

the purchase, and it must hold that land in trust for the Tribe. 

That result cannot be squared with the status of trust lands generally or 

with the directive in Section 108(f) specifically. The taking of lands into trust is 

a distinct governmental act. In so acting, the United States takes legal title to 
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the lands. Cf. 25 U.S.C. § 5108 (a statute, not at issue here, giving the Secretary 

discretionary authority to take lands into trust for Indian tribes or individuals). 

Lands held in trust are protected against alienation and are subject to special 

status regarding, for example, taxation, special federal programs, and siting of 

casinos. See, e.g., Blackfeet Tribe, 471 U.S. at 764 (1985) (taxation); 25 U.S.C. 

§ 2703(4) (gaming). The specifics of Interior’s review when a Tribe or eligible 

Indian individual makes a fee-to-trust application depends on many factors, 

including the location of the land and any special statutes in play; it includes 

at a minimum review to ensure the transaction is free of fraud and to ensure 

that there are no title defects. See U.S. Department of Interior Memorandum: 

Updated Guidance on Processing of Mandatory Trust Acquisitions (Apr. 6, 2012), 

https://www.bia.gov/node/4361/handbook/attachment/newest/ (pp. 56–

60 of 100). Other requirements are specific to the statute under which the fee-

to-trust application is made. 

Interior’s obligations under MILCSA should also be read in light of 

Interior’s broad responsibilities concerning Indian tribes. See, e.g., 43 U.S.C. 

§ 1457 (charging the Secretary with the supervision of public business related 

to Indians); 25 U.S.C. § 2 (granting management of all Indian affairs to the 

Commissioner of Indian Affairs under the supervision of the Secretary and 

regulations prescribed by the President); id. § 9 (authorizing the President and 
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the Secretary to prescribe regulations to carry out statutory responsibilities 

relating to Indian affairs). Although these statutes do not provide specific trust 

duties upon the United States, they outline in broad brushstrokes Interior’s 

responsibilities with regard to tribes. 

The Tribe’s proffered interpretation of Section 108(f) would require the 

United States to take into trust land that the Tribe acquired contrary to law. 

But doing so is impermissible even for a common law trustee, given that the 

Supreme Court reaffirmed last Term that the duty of prudence under the 

common law of trusts “does not require a trustee to break the law.” Retirement 

Plans Committee of IBM v. Jamder, 140 S. Ct. 592, 594 (2020) (quoting Fifth Third 

Bancorp v. Dudenhoeffer, 573 U.S. 409, 428 (2014)); cf. United States v. Jicarilla 

Apache Nation, 564 U.S 162, 165 (2011) (the “trust obligations of the United 

States to the Indian tribes are established and governed by statute rather than 

the common law,” although the responsibilities so established “bear some 

resemblance to those of a private trustee”). 

Read both on its own and against this background of Interior’s authority 

and the special status of trust lands, Section 108(f) is best construed to authorize

—and indeed require—Interior to assess the propriety of the Sault Ste. Marie 

Tribe’s acquisition of the land it seeks to have taken into trust. The only lawful 

manner in which the Tribe may use Fund income to acquire land is a manner 
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that meets the requirements of Section 108(c) (as interpreted in Part I above). 

Congress cannot reasonably have intended to require the United States to take 

title to lands that are a product of an invalid expenditure under that provision. 

 Indeed, as explained above, Interior always assesses the legality of a 

purchase before taking land into trust. Acquisitions and trust applications under 

MILCSA are no different. The parties agree that Interior may and must ensure 

that the Tribe has actually used Fund income to acquire land before Interior 

takes that land into trust. Similarly, MILCSA does not require Interior to take 

into trust land that it reasonably concludes was acquired by the Tribe unlawfully

—such as by fraud or even in a manner that creates a defect in title without 

being “illegal” as such, as where there might be with an adverse possession 

claim against the land. And MILCSA cannot be fairly read to require Interior 

to take into trust land that it reasonably determines was acquired by the Tribe 

for the reason at issue here: namely, that the Tribe used income from the Self-

Sufficiency Fund for purposes that Congress did not authorize. 

That explicit duty in Section 108(f) of MILCAS implicitly includes the 

requirement that Interior ensure, before acquiring the land into trust, that the 

use of income was proper, i.e., within one of the valid purposes listed in 

Section 108(c). Indeed, the inclusion of designated proper purposes in 

Section 108(c) for the Tribe’s use of Fund income itself also suggests both that 
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those purposes represent limitations on both use of the Fund and on Interior’s 

authority, and that Interior has a role in policing those limitations. 

The district court appeared to recognize that if Section 108(c)(5) is to 

constitute a limitation with any real meaning, then it must be enforceable. 

Appendix ___ [ECF 72 at 20]. While concluding that the provision is not 

enforceable by the United States, the court speculated that perhaps the limitations 

in that provision could be the basis for legal action by someone else—a tribal 

member, or a neighboring landowner, or the other Tribes who intervened in 

this suit). Appendix ___ [ECF 72 at 20, 23]. That reasoning result is untenable. 

Under that interpretation, the United States alone is disabled from acting on a 

determination that the transaction is unlawful, notwithstanding the fact that 

the statute expressly contemplates action by the United States in relation to a 

purchase by the Tribe but not action by any other entity. Moreover, if Interior 

had an automatic (and essentially ministerial), non-discretionary duty to take 

any such land into trust, no third party could effectively challenge that agency 

action, because it could never be “arbitrary, capricious, an abuse of discretion, 

or otherwise not in accordance with law.” 5 U.S.C. § 706(2)(A). This 

conclusion would make compliance with Section 108(c)(5) immune from suit. 

Cf. Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians v. Patchak, 567 U.S. 

209, 215 (2012) (recognizing that a challenge to a land-into-trust decision based 
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on a title dispute was reviewable under the APA). This is yet another way that 

the district court’s interpretation reads any limits in Section 108(c)(5) entirely 

out of the statute. 

The opposite is the only reasonable reading: that Interior has a duty to 

make and act on a determination of legality under MILCSA, as an extension 

of its trust responsibilities and as part of taking land into trust. That conclusion 

is reinforced by the fact that where Interior takes land into trust, the United 

States acquires legal title, and the land gains special protections under federal 

law. Congress should not be taken to have mandated that title acquisition be 

thrust upon the United States with no opportunity for Interior, which will hold 

the land in trust, to determine whether the underlying transaction meets the 

statutory conditions for its lawful acquisition. Indeed, if Section 108(c)(5) 

includes limitations on the Tribe’s use of Fund income (which, as discussed 

below, it does), interpreting Section 108(f) as a requirement that Interior must 

take land into trust in contravention of those limitations makes no sense. 

The district court also seemed to agree that Interior would have had 

authority to decline to take the land here into trust had Section 108(f) referred 

to lands acquired “pursuant to Section 108(c),” indicating that Interior might 

determine whether the acquisition was legal pursuant to that provision, i.e., 

whether the acquisition complied with Section 108(c). Appendix ___ [ECF 72 
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at 22]. Although the court was correct that some land-into-trust statutes contain 

“pursuant to” language, see, e.g., Appendix ___ [ECF 72 at 17] (citing Gila Bend 

Indian Reservation Lands Replacement Act, Pub. L. No. 99-503, § 6(d), 100 

Stat. 1798, 1799 (1986)), the absence of that phrase (or a similar one) does not 

deprive Interior of that authority. Indeed, Section 108(f) supplies precisely the 

“hook” that the district court found absent: it provides that land acquired using 

income from the Fund shall be held in trust, and Section 108(c) is the only basis 

on which the Tribe may use income to acquire property. Therefore, the statute 

necessarily operates on the premise that any land taken into trust under Section 

108(f) will have been acquired pursuant to Section 108(c).4 

The district court also relied on Section 108(e)(2) of MILCSA to support 

its conclusion that Interior’s hands are tied when presented with a fee-to-trust 

application under Section 108. Appendix ___ [ECF 72 at 24]. But that provision 

does not concern the Secretary’s responsibilities for taking land into trust. It 

rather provides that the Secretary’s approval “shall not be required” for any 

payment or distribution from the Fund. 111 Stat. at 2661. But that is simply 

                                          
4 And even if the district court were correct that there is a presumption that 
Congress has “intentionally and purposely” prescribed different roles for 
Interior in administering MILCSA in comparison to the Gila Bend Act, see 
Russello v. United States, 464 U.S. 16, 23 (1983); Azar v. Allina Health Services, 
139 S. Ct. 1804, 1813 (2019), such a presumption can be overcome—and it 
has been overcome here for all the reasons discussed in the text. 
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part of a more general directive in Section 108(e)(2) that Interior “shall have 

no trust responsibility for the investment, administration, or expenditure” of 

the principal or the income of the Fund. The Tribe’s board of directors makes 

those decisions. 

Here, the Board did make the expenditure to purchase the 71-acre tract 

without the approval of Interior. The agency did not purport to invalidate that 

expenditure or transaction by disapproving it. Interior simply declined to take the 

land into trust because it determined the purchase did not meet the statutory 

conditions required for trust acquisition. Thus, although Interior is required 

by Section 108(e)(2) to be “hands-off” regarding the Tribe’s board of directors’ 

decision to spend Fund income in the first place, this has no bearing on the 

agency’s responsibilities when taking land into trust. Put another way, the 

statute indicates that the Tribe’s board—as trustee—has broad authority and 

responsibility over how it the Tribe uses the Fund. But the Tribe’s authority, 

though broad, is not absolute, and it does not erase the government’s distinct 

obligations as trustee over trust land. Taking land into trust is a governmental act 

distinct from the Tribe’s expenditure of its own Fund income and purchase of 

property (to which Section 108(e)(2) applies). 

Moreover, a reading of Section 108 that recognizes Interior’s duty to 

ensure the legitimacy of acquisitions under Section 108(c) before taking such 
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land into trust is supported by differences between Section 108(b) (regarding 

Fund principal) and Section 108(c) (regarding Fund interest). Those differences 

indicate that Interior has a heightened level of responsibility with regard to 

Fund interest. Appendix ___ [ECF 72 at 22–23]. Section 108(b)(1) provides 

that fund principal “shall be used exclusively for investments or expenditures 

which the board of directors determines” meet particular prescribed purposes, 111 

Stat. at 2661 (emphasis added), but § 108(c) lacks any reference to a “board 

of directors” determination, id. The absence of this phrase in Section 108(c) 

indicates that the board of directors has non-exclusive authority to determine 

compliance with expenditures under that provision. See Hamden v. Rumsfeld, 

548 U.S. 557, 578 (2006) (“a negative inference may be drawn from the 

exclusion of language from one statutory provision that is included in other 

provisions of the same statute”). 

 Finally, Section 108(f) of MILCSA does not say that Interior shall take 

any land acquired using income fund into trust. It says that such land shall be 

“held in trust” by Interior. Plainly, the purpose of that directive is to ensure that 

land purchased with income from the Fund as permitted by the statute will be 

afforded the protections that come with trust status—protected from alienation, 

taxation, etc.—and to confer “Indian country” status on it more generally. 

Thus, the statutory directive that lands acquired in the manner contemplated 
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using income from the Fund will be “held in trust” does not suggest that 

Interior has no authority to determine whether particular lands qualify in 

performing the separate act as fiduciary of taking that land into trust. 

MILCSA may not be a model of clarity, but the reading of the statute 

most consistent with Interior’s broad role in managing Indian affairs is one 

that gives Interior a role in ensuring that land taken into trust for the Tribe 

meets the requirements imposed by Section 108(c)(5) on the Tribe’s use of 

income from its Self-Sufficiency Fund. The contrary interpretation—adopted 

by the district court at the Tribe’s urging—requires the United States to take 

title to land and afford it the special protections offered by trust status without 

regard for the legitimacy of the Tribe’s acquisition. Such a reading is fatally 

inconsistent with Interior’s role as trustee, and it is not a reasonable reading of 

the statute in its entirety. MILCSA is best read to not require Interior to ignore 

what it determines would be an impermissible trust acquisition of land under 

the statute. Rather, determining compliance with Section 108(c) is a critical 

part of Interior’s legal review when considering a fee-to-trust application by 

the Tribe. 

B. Interior’s interpretation is entitled to deference. 

Interior’s interpretation of Section 108 of MILCSA is the best reading of 

the statute. But if the Court cannot conclusively discern Congress’s intention 
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from the statute itself, it should afford deference to Interior’s interpretation. As 

discussed above, this Court has ruled that Chevron deference does not disappear 

simply because the Indian canon might apply. Even with “muted” application, 

the agency’s reasonable interpretation should control. 

The district court held that the Indian canon of statutory interpretation 

trumps Interior’s interpretation of the statute. Appendix ___ [ECF 72 at 28–

29]. But even where the canon has some application, it does not mandate that 

the Tribe’s interpretation always controls, as that would give no meaning to 

this Court’s direction that Chevron “does not disappear” in that circumstance. 

Cobell, 573 F.3d at 812. The agency’s reasonable—indeed the most reasonable

—interpretation should carry the day under the “muted effect” of Chevron. Id.; 

see also Muscogee (Creek) Nation, 851 F.2d at 1444-45 (noting canon’s application 

where statute can be “reasonably construed” as tribe interprets it); Appendix ___ 

[ECF 72 at 28]. 

And the Indian canon cannot save the Tribe’s inherently unreasonable 

interpretation of Section 108. As noted above, the Tribe’s construction of the 

statute would strip Interior of authority to ensure the legality of the Tribe’s 

acquisition and force the agency to turn a blind eye to an illegal acquisition of 

land to which the United States must nonetheless take title, an odd result that 

Congress cannot be read to have intended without explicit statement. 
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To the extent that the Court concludes that the Tribe’s interpretation is 

nonetheless reasonable, the agency’s better interpretation should control under 

the “muted” application of Chevron. The agency’s interpretation here is not 

truly adverse to the Tribe’s, in that both parties share the goal of a healthy 

and productive trust relationship. Indeed, one principle at play is this Court’s 

recognition that Interior must balance its “statutory duty owed to the Indians” 

with its responsibility “for careful stewardship of limited government resources.” 

Cobell, 573 F.3d at 812. Here, the responsibility for “careful stewardship” is not 

just owed to existing government resources, but to the resources (i.e., land) to 

which the government is asked to take title and hold in trust for the Tribe. 

More generally, Interior’s interpretation is one that furthers its trust 

relationship with all federally recognized tribes. The Sault Ste. Marie Tribe’s 

interpretation would provide no federal check on the propriety of the Tribe’s 

acquisition of fee-to-trust lands, and—as evidenced by the intervention of the 

Nottawaseppi Huron Band of the Potawatomi, and the Saginaw Chippewa 

Indian Tribe of Michigan—has the potential for significant adverse effects on 

other federally recognized tribes, even outside the gaming context. Where a 

competing interpretation to the agency’s benefits only one tribe to the 

disadvantage of others, it should not trump the application of Chevron and 

the principle of deference to the agency holding a trust relationship with all 
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federally recognized tribes. Accordingly, to the extent that the Court is unable 

to resolve the meaning of Section 108(f) based on traditional tools of statutory 

interpretation, Interior’s interpretation should control under Chevron step two. 

* * * * * 

 For all of these reasons, this Court should reverse the district court’s 

holding that Interior has no role ensuring that the land it is asked to take into 

trust was permissibly acquired for one of the purposes enumerated in Section 

108(c) of MILCSA. To the contrary, Interior must verify the legitimacy of such 

an acquisition before taking it into trust for the Tribe. 

CONCLUSION 

 For the foregoing reasons, the judgment of the district court should be 

reversed. 
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ADDENDUM 

Section 108 of Michigan Indian Land Claims Settlement Act,  
Pub. L. No. 105-143, 111 Stat. 2652, 2660–62 (1997) ..................... 1a–3a 
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Michigan Indian Land Claims Settlement Act 

Sec. 108. Plan for Use of Sault Ste. Marie Tribe of Chippewa Indians of 
Michigan Funds. 

(a) Self-Sufficiency Fund.— 

 (1) The Sault Ste. Marie Tribe of Chippewa Indians of Michigan 
(referred to in this section as the “Sault Ste. Marie Tribe”), through its board 
of directors, shall establish a trust fund for the benefit of the Sault Ste. Marie 
Tribe which shall be known as the “Self-Sufficiency Fund”. The principal of 
the Self-Sufficiency Fund shall consist of— 

  (A) the Sault Ste. Marie Tribe’s share of the judgment funds 
transferred by the Secretary to the board of directors pursuant to subsection (e); 

  (B) such amounts of the interest and other income of the Self-
Sufficiency Fund as the board of directors may choose to add to the principal; 
and 

  (C) any other funds that the board of directors of the Sault Ste. 
Marie Tribe chooses to add to the principal. 

 (2) The board of directors shall be the trustee of the Self-Sufficiency 
Fund and shall administer the Fund in accordance with the provisions of this 
section. 

(b) Use of Principal.— 

 (1) The principal of the Self-Sufficiency Fund shall be used exclusively 
for investments or expenditures which the board of directors determines— 

  (A) are reasonably related to— 

   (i) economic development beneficial to the tribe; or 

   (ii) development of tribal resources; 

  (B) are otherwise financially beneficial to the tribe and its 
members; or 
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  (C) will consolidate or enhance tribal landholdings. 

 (2) At least one-half of the principal of the Self-Sufficiency Fund at any 
given time shall be invested in investment instruments or funds calculated to 
produce a reasonable rate of return without undue speculation or risk. 

 (3) No portion of the principal of the Self-Sufficiency Fund shall be 
distributed in the form of per capita payments. 

 (4) Any lands acquired using amounts from the Self-Sufficiency Fund 
shall be held as Indian lands are held. 

(c) Use of Self-Sufficiency Fund Income.—The interest and other investment 
income of the Self-Sufficiency Fund shall be distributed— 

 (1) as an addition to the principal of the Fund; 

 (2) as a dividend to tribal members; 

 (3) as a per capita payment to some group or category of tribal members 
designated by the board of directors; 

 (4) for educational, social welfare, health, cultural, or charitable purposes 
which benefit the members of the Sault Ste. Marie Tribe; or 

 (5) for consolidation or enhancement of tribal lands. 

(d) General Rules and Procedures.— 

 (1) The Self-Sufficiency Fund shall be maintained as a separate account. 

 (2) The books and records of the Self-Sufficiency Fund shall be audited 
at least once during each fiscal year by an independent certified public 
accountant who shall prepare a report on the results of such audit. Such report 
shall be treated as a public document of the Sault Ste. Marie Tribe and a copy 
of the report shall be available for inspection by any enrolled member of the 
Sault Ste. Marie Tribe. 

(e) Transfer of Judgment Funds to Self-Sufficiency Fund.— 
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 (1) The Secretary shall transfer to the Self-Sufficiency Fund the share of 
the funds which have been allocated to the Sault Ste. Marie Tribe pursuant to 
section 104. 

 (2) Notwithstanding any other provision of law, after the transfer 
required by paragraph (1) the approval of the Secretary for any payment or 
distribution from the principal or income of the Self-Sufficiency Fund shall 
not be required and the Secretary shall have no trust responsibility for the 
investment, administration, or expenditure of the principal or income of the 
Self-Sufficiency Fund. 

(f) Lands Acquired Using Interest or Other Income of the Self-Sufficiency 
Fund.—Any lands acquired using amounts from interest or other income of 
the Self-Sufficiency Fund shall be held in trust by the Secretary for the benefit 
of the tribe. 
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