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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES 

A. Parties and Amici 

Plaintiff-Appellee is Sault Ste. Marie Tribe of Chippewa Indians. 

Defendants-Appellants are David Longly Bernhardt, in his official capacity 

as Secretary of the Interior, United States Department of the Interior, Nottawaseppi 

Huron Band of Potawatomi Indians, Saginaw Chippewa Indian Tribe of Michigan, 

MGM Grand Detroit, LLC, Detroit Entertainment, LLC, and Greektown Casino, 

LLC. 

All Defendants-Appellants other than the federal government defendants 

intervened as defendants in the district court.  There are currently no parties who 

have intervened or moved to file an amicus brief before this Court. 

B. Rulings Under Review 

The rulings under review are the Memorandum Opinion (ECF No. 72) and 

Order (ECF No. 73) of the United States District Court for the District of Columbia 

(McFadden, J.) granting in part and denying in part Plaintiff’s motion for summary 

judgment; granting in part and denying in part Defendants’ cross-motion for 

summary judgment; granting in part and denying in part Defendants-Intervenors’ 

cross-motions for summary judgment; vacating the Department of the Interior’s 

decision; and remanding the matter to the Department of the Interior.  Both the 
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Memorandum Opinion and the Order were entered on March 5, 2020.  Sault Ste. 

Marie Tribe of Chippewa Indians v. Bernhardt, 442 F. Supp. 3d 53 (D.D.C. 2020). 

C.   Related Cases 

Counsel is not aware of related cases other than those consolidated in this 

action. 
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GLOSSARY 

DOI:  Department of the Interior 

IGRA: Indian Gaming Regulatory Act 

MILCSA:  Michigan Indian Land Claims Settlement Act  

NHBP: Nottawaseppi Huron Band of Potawatomi Indians 

Saginaw Chippewa: Saginaw Chippewa Indian Tribe of Michigan 

Sault:  Sault Ste. Marie Tribe of Chippewa Indians   
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JURISDICTIONAL STATEMENT 

The district court had jurisdiction under 28 U.S.C. § 1331 over the suit filed 

by Plaintiff-Appellee Sault Ste. Marie Tribe of Chippewa Indians.  The suit was 

brought pursuant to the Administrative Procedure Act, 5 U.S.C. §§ 701-706, and the 

Declaratory Judgment Act, 28 U.S.C. §§ 2201-2202.  Defendants-Appellants 

Nottawaseppi Huron Band of the Potawatomi and Saginaw Chippewa Indian Tribe 

of Michigan each filed timely notices of appeal from the district court’s final 

judgment on May 1, 2020.  This Court has jurisdiction under 28 U.S.C. § 1291.  

STATEMENT OF ISSUES 

1.  Whether the Department of the Interior properly determined that it should 

not take into trust under Section 108(f) of the Michigan Indian Land Claims 

Settlement Act (“MILCSA”) a land acquisition that does not comply with Section 

108(c) of MILCSA. 

2.  Whether the Department of the Interior properly determined that the 

acquisition of the Sibley Parcel by the Sault Ste. Marie Tribe of Chippewa Indians 

failed to comply with Section 108(c) of MILCSA.  

STATUTES AND REGULATIONS 

Applicable statutes are contained in the Addendum bound with this brief.  The 

DOI’s decision can be found at AR1930-1933 (ECF No. 64 at 5-8).  
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INTRODUCTION 

Plaintiff-Appellee Sault Ste. Marie Tribe of Chippewa Indians (“Sault”) seeks 

to use this suit to circumvent an established statutory and regulatory framework that 

accounts for the interests of multiple tribes, including Defendants-Appellants 

Nottawaseppi Huron Band of the Potawatomi (“NHBP”) and Saginaw Chippewa 

Indian Tribe of Michigan (“Saginaw Chippewa”) (collectively, “Tribal 

Appellants”).  In a compact that Sault signed with the State of Michigan pursuant to 

the Indian Gaming Regulatory Act (“IGRA”), Sault agreed not to apply to the 

Department of the Interior (“DOI”) to take land into trust for gaming purposes 

without a prior revenue-sharing agreement with other tribes.   

Ignoring its contractual commitment, Sault demanded that DOI take land into 

trust under § 108 of the Michigan Indian Land Claims Settlement Act (“MILCSA”), 

and openly acknowledged that Sault sought to conduct off-reservation gaming on 

that land.  But MILCSA does not permit approval of such a trust application absent 

fulfillment of certain statutory criteria, notably (as relevant) that Sault’s acquisition 

was “for consolidation or enhancement of tribal lands.”  Pub. L. No. 105-143, 

§ 108(c)(5), 111 Stat. 2652 (1997).  Sault’s acquisition of land hundreds of miles 

from its existing reservation failed to qualify, and DOI accordingly rejected Sault’s 

application. 
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Sault challenged DOI’s decision in court, and Tribal Appellants intervened as 

defendants at the district court to support DOI’s decision.  The district court vacated 

DOI’s decision.  It held that DOI lacked authority even to review Sault’s compliance 

with the statutory prerequisites and that Sault, in any event, satisfied those 

prerequisites because its acquisition “enhance[d]” tribal lands.   

The district court was mistaken.  DOI’s authority to review Sault’s 

compliance with MILCSA before taking land into trust, and DOI’s determination 

that Sault’s acquisition did not “enhance[]” tribal lands, are firmly supported by the 

language of MILCSA and the statutory context.  The district court’s decision would 

blow a hole through Congress’s rigorous scheme governing gaming in Michigan—

a scheme that protects the interests of numerous federally recognized tribes in 

Michigan, including Tribal Appellants.  Swept away, too, would be DOI’s traditional 

authority to ensure that a land acquisition does not violate the law before taking the 

land into trust—authority DOI exercises with respect to every other tribe.  At a 

minimum, DOI’s interpretation of MILCSA warrants Chevron deference, and the 

presence of tribal interests on DOI’s side means that the Indian canon does not 

nullify Chevron deference.  
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STATEMENT OF THE CASE1

MILCSA was passed against the background of prior statutes and contractual 

arrangements governing gaming in Michigan—specifically, IGRA and compacts 

between the State of Michigan and several tribes (including Sault and Tribal 

Appellants).  

I. IGRA AND THE TRIBAL COMPACTS 

IGRA, enacted in 1988, “prescribes the conditions under which Indian tribes 

may engage in commercial gaming on their reservations.”  City of Roseville v. 

Norton, 348 F.3d 1020, 1021 (D.C. Cir. 2003).  IGRA provides that Indian tribes in 

states that allow gaming activities may operate casinos on a defined category of 

“Indian lands” that includes trust lands, but only “in conformance with a Tribal-State 

compact entered into by the Indian tribe and the State.”  25 U.S.C. § 2710(d)(1)(C).  

“[S]uch compact shall take effect only when notice of approval by the Secretary of 

such compact has been published by the Secretary in the Federal Register.”  Id.

§ 2710(d)(3)(B).  

To prevent tribes from attempting to create new reservations solely to expand 

their options for casino sites, Congress prohibited tribes from locating gaming 

1  To minimize repetition, Tribal Appellants focus on aspects of the 
background most relevant to their distinctive interests in the case.  Tribal Appellants 
refer the Court to the federal defendants’ opening brief for a fuller discussion of the 
factual and procedural history.   
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facilities on lands acquired after IGRA’s enactment that are not “located within or 

contiguous to the boundaries of the reservation of the Indian tribe.”  25 U.S.C. 

§ 2719(a)(1).  Though IGRA included limited exceptions for certain lands taken into 

trust, id. § 2719(b)(1)(B), IGRA still “expressly disfavors *** off-reservation Indian 

gaming,” Stand Up for California! v. U.S. Dep’t of the Interior, 919 F. Supp. 2d 51, 

85 (D.D.C. 2013).   

Pursuant to IGRA’s requirement for gaming to take place only pursuant to a 

“Tribal-State compact entered into by the Indian tribe and the State,” 25 U.S.C. 

§ 2710(d)(1)(C), seven federally recognized tribes including Sault and Tribal 

Appellant Saginaw Chippewa executed identical compacts with Michigan in 1993.  

AR183; see also 58 Fed. Reg. 63,262-01 (Nov. 30, 1993).  Tribal Appellant NHBP 

executed a substantially similar compact with Michigan in 1998.  AR1124; see also

64 Fed. Reg. 8,111-01 (Feb. 18, 1999).  Each of those compacts included a Section 

9 providing that “[a]n application to take land into trust for gaming purposes 

pursuant to § 20 of IGRA (25 U.S.C. § 2719) shall not be submitted to the Secretary 

of the Interior in the absence of a prior written” revenue-sharing agreement with the 

other tribes.  AR3224.  The combined result of IGRA and the compacts is to restrict 

the expansion of gaming onto new reservation lands and to mandate consideration 

of multiple tribal interests.   
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II. THE MICHIGAN INDIAN LAND CLAIMS SETTLEMENT ACT 

In 1946, Congress established the Indian Claims Commission to settle tribal 

land claims against the United States.  See Act of Aug. 13, 1946, Pub. L. No. 79-

726, 60 Stat. 1049, 1050.  The Commission mandated the payment of monetary 

judgments to numerous tribes.  MILCSA, passed in 1997, provides for “the fair and 

equitable division” of certain Commission judgment funds to specified tribes 

including Sault.  Pub. L. No. 105-143, § 102(b), 111 Stat. 2652.   

Section 108 of MILCSA specifies how Sault’s funds may be used.  Section 

108(a) states that Sault is to establish a trust fund known as the Self-Sufficiency 

Fund.  Section 108(c) specifies that the interest and other investment income from 

the Fund “shall be distributed” only for certain purposes, including—per 

§ 108(c)(5)—“for consolidation or enhancement of tribal lands.”  Section 108(f) 

then indicates that “[a]ny lands acquired using amounts from interest or other income 

of the Self-Sufficiency Fund shall be held in trust by the Secretary for the benefit of 

the tribe.”  

III. SAULT’S APPLICATION FOR TRUST STATUS 

In 2014, Sault applied to DOI to take into trust two recently acquired parcels 

of land more than 300 miles from its headquarters (the “Sibley Parcel” and the 

“Lansing Parcels”).  AR2982, 3102-3103, 2979, 3100.  In its trust applications, Sault 

argued (as relevant here) that it “acquired or will acquire the Parcels with interest or 
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income from the Self-Sufficiency Fund for the ‘enhancement or consolidation of 

tribal lands’ within the meaning of MILCSA § 108(c)(5).”  AR2981; see also 

AR3102.  DOI denied the applications because Sault failed to show that “acquisition 

of the Parcels would effect a consolidation or enhancement of tribal lands.”  

AR1930.  Sault’s suit followed.

SUMMARY OF ARGUMENT 

DOI has authority to review Sault’s compliance with MILCSA § 108(c), 

which requires the acquisition to be a “consolidation or enhancement” of “tribal 

lands,” before taking land into trust for Sault under § 108(f).  MILCSA authorizes 

DOI to engage in such review and certainly does not deprive DOI of that basic 

authority.  Reviewing for compliance with § 108(c), DOI properly found that Sault’s 

acquisition—involving land parcels hundreds of miles away from Sault’s 

reservation—was not a “consolidation or enhancement” of Sault’s existing lands.  

Both DOI’s review authority, and its conclusion about “consolidation or 

enhancement,” flow from MILCSA’s text when read against the larger statutory 

scheme and longstanding background principles.  MILCSA assigns DOI a role—

taking land into trust under § 108(f)—that would amount to little more than a rubber 

stamp if DOI could not review compliance with § 108(c).  And, contrary to 

established principles of statutory construction, the district court’s reading of 

“enhancement of tribal lands” to “include[] any land acquisition that increases 
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[Sault’s] total landholdings,” Mem. Op. 30, ECF No. 72, would drain the terms 

“enhancement” and “consolidation” of distinct meaning.2

Key aspects of the context surrounding MILCSA reinforce DOI’s plain-text 

reading.  IGRA, which predates MILCSA, restricts gaming to then-existing 

reservations with limited exceptions for certain land taken into trust, and it requires 

tribes to enter into compacts with states to conduct gaming.  Sault and each Tribal 

Appellant have signed compacts with Michigan prohibiting any tribe from making 

a trust application for off-reservation gaming properties without a revenue-sharing 

agreement with other tribes.  MILCSA thus was enacted against the backdrop of a 

statutory and regulatory scheme that carefully restricted off-reservation gaming and 

accounted for competing tribal interests.  

The district court’s interpretation of MILCSA threatens the operation of that 

broader scheme.  Because § 108(c) would be rendered unenforceable at the critical 

DOI-approval stage, the decision to take land into trust would effectively be left to 

the discretion of Sault’s Board of Directors.  Sault could insist that DOI take into 

trust land anywhere in Michigan (or the entire United States) as part of an 

“enhancement” of its Upper Peninsula reservation.  Sault has made no secret that it 

seeks to have land taken into trust to take advantage of IGRA’s limited allowances 

2 References to “ECF No.” refer to the district court docket, D.D.C. 1:18-cv-
02035-TNM.  
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for gaming on certain trust lands.  The result would wreak havoc on the tribal 

interests that IGRA and the compacts with Michigan were created to protect.    

At a minimum, DOI’s interpretation of MILCSA is entitled to Chevron 

deference.  To the extent the Court concludes that MILCSA is “silent” as to DOI’s 

authority to review compliance with § 108(c), or that MILCSA is (at least) 

“ambiguous” as to the meaning of “enhancement” in § 108(c), DOI’s interpretation 

must be upheld as reasonable.  Though Sault has argued (only with respect to the 

latter inquiry) that the canon favoring Indian interests would trump Chevron 

deference, that argument cannot succeed where—as here—tribal interests are on 

both sides of the equation.  Accordingly, this Court should reject the district court’s 

acontextual reading of MILCSA and restore the balanced regulatory regime that 

DOI’s decision safeguards. 

STANDARD OF REVIEW 

This Court reviews the district court’s grant of summary judgment “de novo 

and therefore, in effect, review[s] directly the decision of the agency.”  Grace v. 

Barr, 965 F.3d 883, 891 (D.C. Cir. 2020) (quoting Purepac Pharm. Co. v. 

Thompson, 354 F.3d 877, 883 (D.C. Cir. 2004)). 
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ARGUMENT 

I. DOI CORRECTLY INTERPRETED MILCSA IN DECLINING TO 
TAKE LAND INTO TRUST FOR SAULT 

DOI correctly interpreted MILCSA (1) as authorizing DOI to ensure 

compliance with § 108(c) before taking land into trust under § 108(f), and (2) as 

meaning that Sault’s acquisition of land parcels hundreds of miles from its 

reservation would not “enhanc[e]” tribal lands under § 108(c).   

DOI’s interpretation is rooted in a fundamental principle of statutory 

interpretation:  “[T]he words of a statute must be read in their context and with a 

view to their place in the overall statutory scheme.”  Parker Drilling Mgmt. Servs., 

Ltd. v. Newton, 139 S. Ct. 1881, 1888 (2019).  “[S]tatutory language cannot be 

construed in a vacuum” or “examined in isolation.”  Davis v. Michigan Dep’t of 

Treasury, 489 U.S. 803, 809 (1989).  Instead, “statutory interpretation must account 

for both ‘the specific context in which *** language is used” and “the broader 

context of the statute as a whole.”  Utility Air Regul. Grp. v. EPA, 573 U.S. 302, 321 

(2014) (ellipsis in original) (quoting Robinson v. Shell Oil Co., 519 U.S. 337, 341 

(1997)).  Here, both the linguistic context in which § 108(f) appears and the larger 

context in which MILCSA was adopted underscore the district court’s interpretive 

errors.  
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A. MILCSA’s Text Is Best Construed To Support DOI’s Decision 
Not To Take Land Into Trust For Sault.  

1. DOI is authorized to review compliance with § 108(c) before 
taking land into trust for Sault under § 108(f).   

Under MILCSA, only lands “acquired using amounts from interest or other 

income of the Self-Sufficiency Fund shall be held in trust by the Secretary for the 

benefit of the tribe.”  Pub. L. No. 105-143, § 108(f).  The only lands to be “acquired 

using amounts from interest or other income,” in turn, are lands purchased in 

compliance with § 108(c).  It follows from DOI’s role in MILCSA’s statutory 

scheme—that is, the Secretary of the Interior is to take qualifying land into trust 

pursuant to § 108(f)—that DOI must be able to review compliance with § 108(c).   

Background principles of trusteeship support DOI’s authority to review 

compliance with § 108(c).  See Br. of MGM Grand Detroit, LLC, Detroit 

Entertainment, LLC, and Greektown Casino, LLC (“Casinos’ Br.”) 21-23.  DOI 

routinely exercises basic authority to ascertain there are no violations of law before 

taking land into trust.  See Br. of the United States, pp. 30-34.  MILCSA’s text 

supports the conclusion that DOI possesses authority to review compliance with 

§ 108(c); certainly, nothing in MILCSA’s text strips DOI of such power.  To the 

contrary: § 108(c)(5)—the “consolidation or enhancement” provision—includes no 

language assigning authority or discretion to Sault’s Board of Directors.  In that 

respect, § 108(c)(5) diverges conspicuously from § 108(a)(2) (directing that the 
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Board “administer the Fund in accordance with the provisions of this section”) and 

§ 108(b)(1) (assigning to the Board the responsibility to determine uses of the 

principal of the Self-Sufficiency Fund).   

Courts “presume differences in language *** convey differences in meaning.”  

Wisconsin Cent. Ltd. v. United States, 138 S. Ct. 2067, 2071 (2018) (quoting Henson 

v. Santander Consumer USA Inc., 137 S. Ct. 1718, 1723 (2017)).  Thus, “when 

Congress includes particular language in one section of a statute but omits it in 

another section of the same Act, it is generally presumed that Congress acts 

intentionally and purposely in the disparate inclusion or exclusion.”  New York v. 

EPA, 413 F.3d 3, 39 (D.C. Cir. 2005) (quoting Barnhart v. Sigmon Coal Co., 534 

U.S. 438, 452 (D.C. Cir. 2002)).  To prevent DOI from reviewing compliance with 

§ 108(c)(5) would be to read into that provision a commitment of unreviewable 

discretion to Sault’s Board of Directors that appears nowhere in the text.   

In arriving at a contrary conclusion, the district court (Mem. Op. 13, ECF No. 

72) leaned on § 108(e)(2), which states:  

Notwithstanding any other provision of law, after the transfer required 
by paragraph (1) [i.e., the Secretary’s transfer to Sault of funds from 
certain judgments] the approval of the Secretary for any payment or 
distribution from the principal or income of the Self-Sufficiency Fund 
shall not be required and the Secretary shall have no trust responsibility 
for the investment, administration, or expenditure of the principal or 
income of the Self-Sufficiency Fund. 
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§ 108(e)(2).  In the district court’s view, § 108(e)(2) “strips the Secretary of any say 

over how [Sault] spends Fund income under § 108(c).”  Mem. Op. 13, ECF No. 72.   

But DOI never posited that the Secretary of the Interior could review how 

Sault spends Fund income to ensure compliance with § 108(c).  Instead, DOI made 

use of its authority under § 108(f) to review a distinct step on Sault’s part—applying 

to DOI to take the land into trust.  That step in no way implicates § 108(e)(2), which 

concerns the expenditure of funds rather than fee-to-trust applications.  Because 

§ 108(e)(2) does not speak to DOI’s authority with respect to Sault’s fee-to-trust 

application, § 108(e)(2) cannot eliminate DOI’s ability to review compliance with 

§ 108(c) in acting on Sault’s application under § 108(f).   

The clear textual divergence between § 108(e)(2) and § 108(f) underscores 

the fallacy of the district court’s reliance on § 108(e)(2).  Section 108(e)(2) strips the 

Secretary of trust responsibility over enumerated activities: “[T]he Secretary shall 

have no trust responsibility for the investment, administration, or expenditure of the 

principal or income of the Self-Sufficiency Fund.”  § 108(e)(2).  By contrast, 

§ 108(f) is centrally focused on the Secretary’s responsibility over lands to be held 

in trust:  “Any lands acquired using amounts from interest or other income of the 

Self-Sufficiency Fund shall be held in trust by the Secretary for the benefit of the 

tribe.”  Section 108(e)(2)’s “the Secretary shall have no trust responsibility” 

language cannot eliminate trust responsibility that § 108(f) explicitly grants the 
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Secretary.  Sections 108(e)(2) and 108(f) simply concern the Secretary’s role in 

different scenarios:  § 108(e)(2) is about Sault’s expenditure of money from the 

Fund, and § 108(f) is about Sault’s distinct step of applying to DOI to take land into 

trust.  Accordingly, § 108(e)(2)’s statement that “the approval of the Secretary for 

any payment *** shall not be required” cannot eliminate DOI’s authority to review 

compliance with § 108(c) when DOI takes land into trust under § 108(f).    

The district court (Mem. Op. 17-18, ECF No. 72) also took issue with the 

absence of language in § 108(f) explicitly authorizing the Secretary to review 

compliance with § 108(c).  According to the district court, “Congress did not say 

anything in § 108(f)—the subsection that defines the Secretary’s role—about land 

acquisitions that meet the requirements of § 108(c).”  Mem. Op. 18, ECF No. 72.  

But the Secretary’s role accords with background principles of trusteeship, see 

Casinos’ Br. 21-23, and is also implicit in the statutory scheme requiring the 

Secretary to take qualifying lands in trust.   

In any event, the absence of more explicit language in § 108(f) would amount, 

at most, to statutory silence about whether DOI has authority to review compliance 

with § 108(c)(5) before taking land into trust under § 108(f).  Such statutory silence 

warrants deference under Chevron, U.S.A., Inc. v. Natural Resources Defense 

Council, Inc., 467 U.S. 837 (1984).  As explained further in Part II, infra, Chevron
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deference applies with full force here in the event the Court decides the text was 

silent or ambiguous.  

2. “[E]nhancement” in § 108(c)(5) means more than simply 
adding land.   

DOI’s determination that Sault’s proposed acquisition did not meet the 

requirements of § 108(c)—in particular, that it would not be a “consolidation or 

enhancement of tribal lands”—was correct as well.  The district court, by contrast, 

held that “enhancement of tribal lands” “unambiguously includes any land 

acquisition that increases the Tribe’s total landholdings.”  Mem. Op. 30, ECF No. 

72 (emphasis added).  The district court’s interpretation lacks any sound basis in 

MILCSA’s text, let alone one that compels its conclusion. 

In MILCSA, “enhancement” is used together with “consolidation.”  The 

“doctrine of noscitur a sociis teaches that a word is known by the company it keeps.” 

Stewart v. National Educ. Ass’n, 471 F.3d 169, 175 (D.C. Cir. 2006).  

“Enhancement” therefore should be interpreted as distinct from, but a close correlate 

of, “consolidation.”  Just as “consolidation” invokes geographic proximity, so does 

“enhancement.”  One does not “enhance” existing tribal lands by building a casino 

on a non-contiguous parcel of land hundreds of miles away from those existing 

lands.   

Tribal Appellants’ interpretation does not render “consolidation” coextensive 

with “enhancement.”  Though the district court emphasized the “or” between 
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“consolidation or enhancement,” Mem. Op. 36, ECF No. 72 (emphasis omitted), 

noscitur a sociis may be applied to words joined by “or.”  See Yates v. United States, 

574 U.S. 528, 531 (2015) (plurality opinion) (applying noscitur a sociis to “record, 

document, or tangible object”).  Further, a land acquisition plainly may “enhance” 

existing tribal lands without “consolidating” them.  An example comes from 

Saginaw Chippewa’s own history.  Saginaw Chippewa acquired the Eagle Bay 

Marina and offers free shuttles between the marina and the tribe’s closest casino 

about three miles away.  That acquisition did not “consolidate” Saginaw Chippewa’s 

land base, but it “enhanced” the value of the land base in a manner that went beyond 

simply acquiring additional land.   

On the district court’s reading (as noted), Sault would “enhance” its lands by 

making “[a] land acquisition that increases the amount of the Tribe’s total 

landholdings.”  Mem. Op. 31, ECF No. 72.  That reading, however, would render 

“consolidation” superfluous, as any land purchase that consolidates tribal lands 

necessarily increases the Tribe’s land holdings and thus also enhances them.  See 

TRW Inc. v. Andrews, 534 U.S. 19, 31 (2001) (It is “a cardinal principle of statutory 

construction” that “a statute ought, upon the whole, to be so construed that, if it can 

be prevented, no clause, sentence, or word shall be superfluous, void, or 

insignificant.”) (quoting Duncan v. Walker, 533 U.S. 167, 174 (2001)).   
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To avoid that fatal result, the district court hypothesized a scenario in which 

Sault exchanges lands in a manner that consolidates but “causes a net decrease” in 

total landholdings.  Acknowledging that such an exchange might not even implicate 

“[t]he interest and other investment income of the Self-Sufficiency Fund” within the 

meaning of § 108(c), the district court further hypothesized that Fund income could 

be used to pay unpaid debt or taxes on the purchased land.  Mem. Op. 33 n.15, ECF 

No. 72.  That farfetched scenario, built upon circumstances that Congress could 

hardly have contemplated, only underscores the lengths to which one must go to 

uphold a definition of “enhancement” that essentially swallows “consolidation.”  

At a minimum, the district court’s reading of “enhancement” is not 

unambiguously correct.  As discussed in Part II, infra, Chevron deference would 

apply to the extent “enhancement” is ambiguous, and application of such deference 

warrants reversal.  

B. DOI’s Interpretation Accords With The Statutory Context, 
Including IGRA And The Tribal Compacts With Michigan. 

The principle that “statutory language cannot be construed in a vacuum” or 

“examined in isolation,” Davis, 489 U.S. at 809, provides strong support for DOI’s 

interpretation of MILCSA.  In particular, MILCSA’s adoption against the backdrop 

of IGRA and the tribal compacts highlights the implausibility of the district court’s 

reading of MILCSA.  
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1. The Statutory Context Supports DOI’s Reading of MILCSA.

DOI’s interpretation of § 108 of MILCSA makes particular sense in light of 

the statutory and regulatory background against which MILCSA was enacted.  In 

IGRA, as noted, Congress restricted off-reservation casino gaming on lands acquired 

subsequent to IGRA’s enactment subject to a narrow exception.  Indian tribes in 

states that allow gaming activities may operate casinos on a defined category of 

“Indian lands” that include certain after-acquired trust lands, but only “in 

conformance with a Tribal-State compact entered into by the Indian tribe and the 

State” and approved by the Secretary of the Interior.  25 U.S.C. § 2710(d)(1)(C), 

(3)(B).  Several tribes, including Sault and Tribal Appellants, have executed 

compacts with the State of Michigan providing that no tribe would submit to the 

Secretary of the Interior an application to take land into trust for gaming purposes 

without a prior revenue-sharing agreement with the other tribes.  See pp. 4-5, supra. 

The existence of IGRA and the compacts informs the proper interpretation of 

MILCSA.  Sault itself has noted the interaction between MILCSA and IGRA in 

justifying the trust applications at issue here.  Sault relied on anticipated gaming 

revenue from the parcels as “enhancement *** of tribal lands,” AR2982, 3102, and 

Sault’s complaint in the current case describes the goal of the acquisition as “creating 

‘Indian lands’ for purposes of IGRA,” Compl. ¶ 35, ECF No. 1.  Sault’s case directly 
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implicates IGRA and the compacts; the Court cannot ignore these prominent features 

of the statutory landscape against which MILCSA was passed.  

That landscape demonstrates the correctness of DOI’s reading of MILCSA.  

First, it supports DOI’s retention of authority to review compliance with § 108(c).  

Such review ensures that an acquisition constitutes “Indian land[]” under IGRA only 

when it conforms to MILCSA’s statutory requirements, and avoids a situation where 

the Secretary would be forced to abet a violation of a compact approved by the 

Secretary himself.  Second, context bolsters DOI’s interpretation of “consolidation 

or enhancement” in § 108(c), i.e., that “enhancement” is not satisfied simply by the 

addition of any lands.  DOI’s interpretation prevents Sault from undertaking 

unfettered expansion of trust lands anywhere in Michigan (or the entire country) as 

a footprint for expanded gaming.  That sensible limitation bolsters IGRA’s effect of 

carefully “prescrib[ing] the conditions under which Indian tribes may engage in 

commercial gaming on their reservations.”  City of Roseville, 348 F.3d at 1021.  

2. The District Court’s Reading of MILCSA Upsets the Regulatory 
Framework to the Detriment of Other Tribes.

The district court’s decision, in contrast to DOI’s, would use MILCSA to drive 

a truck through IGRA’s narrow exception for off-reservation gaming.  The effects 

on Tribal Appellants would be wide-ranging and devastating.  Sault could mandate 

that lands be taken into trust for gaming purposes in clear contravention of its 

compact with Michigan.  Indeed, Sault would become the only Michigan tribe with 
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a right to locate trust lands, and potentially gaming facilities, in the aboriginal lands 

of other tribes and in direct competition with other tribes’ casinos.  Permitting 

Sault—and Sault alone—to evade its Section 9 compact obligations would, as a prior 

court noted, “drain[] Section 9 *** of any potential for independent enforcement” 

and “create perverse incentives: it would reward with increased leverage those 

Tribes willing to flout the Section 9 obligation and penalize those Tribes that choose 

to honor their Section 9 obligation.”  Op. & Order, Michigan v. Sault Ste. Marie 

Tribe of Chippewa Indians, No. 1:12-CV-962, at 18 (W.D. Mich. Mar. 5, 2013), 

ECF No. 37, rev’d on other grounds, 737 F.3d 1075 (6th Cir. 2013).  Yet “[i]n the 

world of Indian gaming under IGRA, negotiating leverage is what makes the process 

work.”  Id.  As a result, affirming the district court’s ruling in the current case would 

severely undercut IGRA—a statute “designed to ensure the formation of a Tribal-

State compact.”  Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 50 (1996). 

The district court, though citing “some obstacles” that Sault had yet “to 

overcome before it gets to rake in the chips,” concluded that it was not “illogical” 

that “Congress intended for Sault to circumvent some of IGRA’s limitations.”  Mem. 

Op. 44, ECF No. 72.  The district court’s conclusion skipped over well-grounded 

principles of statutory interpretation and key features of the statutory context.   

First, MILCSA “cannot be construed in a vacuum.”  Davis, 489 U.S. at 809; 

see also, e.g., Bay Mills Indian Cmty. v. Whitmer, 794 F. App’x 485, 488 (6th Cir. 
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2019) (“[W]e are not free to interpret Congress’s work in parts—addressing in 

isolation a single phrase that Congress wrote as part of a cohesive statutory 

scheme.”).  Second, Congress does not “hide elephants in mouseholes.”  Whitman v. 

American Trucking Ass’ns, 531 U.S. 457, 468 (2001).  There are hundreds of tribes 

operating gaming establishments under IGRA’s constraints.  To interpret MILCSA 

to undermine IGRA’s longstanding limitations on off-reservation gaming for the 

benefit of only one tribe would mark a serious incursion that Congress could not 

have contemplated.  Third, the district court’s suggestion that special treatment for 

Sault may have been warranted is belied by the statutory context.  MILCSA was just 

one of many congressional acts stemming from decisions of the Indian Claims 

Commission, which Congress established to “draw [ ] in all claims of ancient 

wrongs, respecting Indians, and to have them adjudicated once and for all.”  Oglala 

Sioux Tribe of Pine Ridge Indian Rsrv. v. U.S. Army Corps of Eng’rs, 570 F.3d 327, 

331 (D.C. Cir. 2009) (alteration in original).  There is therefore no reason to think 

that Congress sought to treat Sault—and only Sault—differently in distributing its 

funds.  

The district court’s treatment of Sault’s decision to flout the compacts with 

Michigan fares no better.  The court concluded that potential violation of the 

compacts “has nothing to do with an interpretation of MILCSA,” as “[s]ection 108 

does not say anything about requiring Sault to comply with its gaming compacts or 
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to secure revenue-sharing agreements.”  Mem. Op. 46, ECF No. 72.  Tribal 

Appellants’ point, however, is that IGRA and the compacts should inform the proper 

reading of § 108(c)—and the “enhancement” provision in particular—because 

statutory language should not be “examined in isolation.”  Davis, 489 U.S. at 809.  

Further, silence in § 108(c) would simply bolster the case for Chevron deference.  

Finally, though the district court suggested that it might be possible at a later date to 

enforce the compacts, see Mem. Op. 46-47, ECF No. 72, Tribal Appellants would 

face an uphill battle in any attempt to enforce either the compacts or IGRA in light 

of sovereign immunity and other potential defenses.  This Court should not lightly 

presume that Congress embedded in § 108 of MILCSA a provision that would risk 

undermining IGRA and compacts concluded pursuant to its framework.  See 

Whitman, 531 U.S. at 468.  Accordingly, statutory context undercuts the district 

court’s reading of MILCSA. 

II. AT A MINIMUM, DOI’S INTERPRETATION OF MILCSA 
WARRANTS CHEVRON DEFERENCE 

Applying ordinary principles of statutory interpretation, DOI’s reading of 

MILCSA was correct.  “The plainness or ambiguity of statutory language is 

determined by reference to the language itself, the specific context in which that 

language is used, and the broader context of the statute as a whole.”  Robinson, 519 

U.S. at 341.  For the reasons discussed, the statutory text and context of MILCSA 

support DOI’s interpretation.  However, to the extent the Court concludes that 
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MILCSA is silent (as to DOI’s authority to ascertain that lands it takes into trust 

comply with § 108(c)) or ambiguous (as to the definition of “enhancement” in 

§ 108(c)(5)), DOI’s reading warrants deference under Chevron, 467 U.S. 837.  

MILCSA charges DOI with taking certain lands into trust.  DOI’s 

interpretations of the statutory provisions governing the exercise of that 

responsibility are therefore subject to Chevron deference.  Such deference is 

warranted not only with respect to DOI’s interpretation of “enhancement” in 

§ 108(c)(5), but also with respect to its conclusion that DOI had authority to ensure 

compliance with that requirement in implementing § 108(f).  For courts “do not owe 

the [agency’s] interpretation any less deference because the [agency] interprets the 

scope of its own jurisdiction.”  Montford & Co. v. SEC, 793 F.3d 76, 82 (D.C. Cir. 

2015); see also City of Arlington v. FCC, 569 U.S. 290, 301 (2013) (Chevron 

deference applies to determinations about whether “statutory text forecloses the 

agency’s assertion of authority, or not”).  Once this Court concludes that MILCSA 

is at least silent or ambiguous, the only question is whether DOI’s interpretation is 

“a permissible construction of the statute.”  Montford, 793 F.3d at 82.  For the 

reasons stated above, DOI’s interpretations of MILCSA were eminently reasonable 

(and, indeed, correct).  

The district court nonetheless declined to apply Chevron deference.  It 

believed that “even if § 108(f) is ‘ambiguous’ or ‘silent’ on whether the Department 

USCA Case #20-5128      Document #1868196            Filed: 10/26/2020      Page 32 of 52



- 24 - 

has authority to police the Tribe’s compliance with § 108(c), the Department likely 

would still lose” because “[w]hen Congress enacts a statute for the benefit of a tribe, 

the Indian canon of construction trumps Chevron deference and requires that courts 

defer to the tribe’s reasonable interpretation of any ambiguity.”  Mem. Op. 29, ECF 

No. 72.  The district court’s invocation of the Indian canon was misguided.  Not even 

Sault argued below that the Indian canon would trump Chevron deference with 

respect to DOI’s authority to review compliance with § 108(c) before taking land 

into trust under § 108(f).  Id. (“Having invoked the Indian canon for § 108(c)(5), 

[Sault] surprisingly failed to invoke it for §108(f).”).   

Further, the Indian canon does not nullify Chevron deference with respect to 

either DOI’s authority under § 108(f) or DOI’s interpretation of “consolidation or 

enhancement” in § 108(c)(5).  The canon of construction that statutes are to be 

“construed liberally in favor of the Indians, with ambiguous provisions interpreted 

to their benefit,” “does not apply for the benefit of one tribe if its application would 

adversely affect the interests of another tribe.”  Connecticut v. United States Dep’t 

of the Interior, 344 F. Supp. 3d 279, 314 (D.D.C. 2018) (first quoting Muscogee 

(Creek) Nation v. Hodel, 851 F.2d 1439, 1444-1445 (D.C. Cir. 1988); then quoting 

Confederated Tribes of Grand Ronde Cmty. of Or. v. Jewell, 75 F. Supp. 3d 387, 

396 (D.D.C. 2014), aff’d, 830 F.3d 552 (D.C. Cir. 2016)).  The Ninth Circuit has 

declined to apply the Indian canon where an interpretation “would benefit [a] 
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particular tribe” “by allowing unlimited use of restored land for gaming purposes,” 

but “would not necessarily benefit other tribes also engaged in gaming” and “might 

well work to their disadvantage.”  Rancheria v. Jewell, 776 F.3d 706, 713 (9th Cir. 

2015).  District courts in this Circuit have taken a similar position.  See, e.g., 

Connecticut, 344 F. Supp. 3d at 314; Confederated Tribes, 75 F. Supp. 3d at 396.  

Here, an interpretation of MILCSA favoring Sault would have significant 

adverse consequences for other Indian interests, namely those of Tribal Appellants. 

As the district court noted in granting Tribal Appellants’ motion to intervene, a court 

order requiring DOI to reverse its decision “would lead to a loss of gaming dollars 

for the Intervenor Tribes and a consequent reduction in funding for governmental 

services the tribes provide to their members.”  Mem. Op. 7-8, ECF No. 35.  The 

compacts’ requirement for Michigan tribes to agree to other tribes’ trust applications 

reflects the understanding that one tribe’s trust application materially implicates the 

vital interests of other tribes.  Sault’s decision to seek an end-run around its prior 

contractual commitments, to the clear disadvantage of other Indian tribes, hardly 

justifies elevating the Indian canon above Chevron deference. 

The district court nowhere denied that Tribal Appellants’ interests would be 

substantially injured were MILCSA to be interpreted in a manner favorable to Sault.  

Indeed, the district court’s opinion granting Tribal Appellants’ motion to intervene 

explicitly acknowledged the harms these parties would suffer were DOI’s decision 
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vacated.  In losing gaming dollars, Tribal Appellants would incur a loss of funding 

for governmental services.  Mem. Op. 8, ECF No. 35.  And Sault’s interpretation of 

MILCSA would erode the protections afforded to Tribal Appellants (and other 

Michigan tribes) under the compacts with Michigan.  Id. at 9-10.  

Despite the clear harms to tribal interests attending a ruling in Sault’s favor, 

the district court posited that the case law declining to apply the Indian canon when 

tribal interests are in conflict is inapplicable because § 108 “is for the benefit of only 

one tribe—the Sault Tribe.”  Mem. Op. 41-42, ECF No. 72.  As an initial matter, it 

is dubious (as noted p. 21, supra) that Congress sought to benefit only one tribe in 

enacting MILCSA and analogous provisions arising from judgments of the Indian 

Claims Commission.   

In any event, the district court’s proposition does not accord with the case law 

governing the Indian canon or its underlying principles.  “[T]he canons of 

construction applicable in Indian law are rooted in the unique trust relationship 

between the United States and the Indians.”  Muscogee (Creek) Nation, 851 F.2d at 

1444 (alteration in original).  There is no reason to believe this trust relationship 

applies exclusively to Sault, or that Congress (in passing MILCSA) ignored the 

concern for other Indian tribes’ interests reflected in IGRA and numerous other 

statutes.  The current case features no “choice between interpretations that would 

favor Indians on the one hand and state or private actors on the other.”  Rancheria, 
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776 F.3d at 713.  Tribal interests are plainly on both sides of the dispute.  

Accordingly, under these circumstances, the Indian canon provides no basis for Sault 

to evade the ordinary operation of Chevron deference.   

CONCLUSION 

For the foregoing reasons, the Court should reverse the district court’s 

summary judgment and remand with instructions to enter judgment in favor of all 

defendants.   
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Michigan Indian Land Claims Settlement Act  

Pub. L. No. 105-143, December 15, 1997, 111 Stat. 2652 

Sec. 108. Plan for Use of Sault Ste. Marie Tribe of Chippewa Indians of 
Michigan Funds.  

(a) SELF–SUFFICIENCY FUND.— 

(1) The Sault Ste. Marie Tribe of Chippewa Indians of Michigan (referred to in this 
section as the “Sault Ste. Marie Tribe”), through its board of directors, shall establish 
a trust fund for the benefit of the Sault Ste. Marie Tribe which shall be known as the 
“Self–Sufficiency Fund”. The principal of the Self–Sufficiency Fund shall consist 
of— 

(A) the Sault Ste. Marie Tribe's share of the judgment funds transferred by the 
Secretary to the board of directors pursuant to subsection (e); 

(B) such amounts of the interest and other income of the Self–Sufficiency Fund as 
the board of directors may choose to add to the principal; and 

(C) any other funds that the board of directors of the Sault Ste. Marie Tribe chooses 
to add to the principal. 

(2) The board of directors shall be the trustee of the Self–Sufficiency Fund and shall 
administer the Fund in accordance with the provisions of this section. 

(b) USE OF PRINCIPAL.— 

(1) The principal of the Self–Sufficiency Fund shall be used exclusively for 
investments or expenditures which the board of directors determines— 

(A) are reasonably related to— 

(i) economic development beneficial to the tribe; or 

(ii) development of tribal resources; 

(B) are otherwise financially beneficial to the tribe and its members; or 
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(C) will consolidate or enhance tribal landholdings. 

(2) At least one-half of the principal of the Self–Sufficiency Fund at any given time 
shall be invested in investment instruments or funds calculated to produce a 
reasonable rate of return without undue speculation or risk. 

(3) No portion of the principal of the Self–Sufficiency Fund shall be distributed in 
the form of per capita payments. 

(4) Any lands acquired using amounts from the Self–Sufficiency Fund shall be held 
as Indian lands are held. 

(c) USE OF SELF–SUFFICIENCY FUND INCOME.—The interest and other 
investment income of the Self–Sufficiency Fund shall be distributed— 

(1) as an addition to the principal of the Fund; 

(2) as a dividend to tribal members; 

(3) as a per capita payment to some group or category of tribal members designated 
by the board of directors; 

(4) for educational, social welfare, health, cultural, or charitable purposes which 
benefit the members of the Sault Ste. Marie Tribe; or 

(5) for consolidation or enhancement of tribal lands. 

(d) GENERAL RULES AND PROCEDURES.— 

(1) The Self–Sufficiency Fund shall be maintained as a separate account. 

(2) The books and records of the Self–Sufficiency Fund shall be audited at least once 
during each fiscal year by an independent certified public accountant who shall 
prepare a report on the results of such audit. Such report shall be treated as a public 
document of the Sault Ste. Marie Tribe and a copy of the report shall be available 
for inspection by any enrolled member of the Sault Ste. Marie Tribe. 

(e) TRANSFER OF JUDGMENT FUNDS TO SELF–SUFFICIENCY FUND.— 
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(1) The Secretary shall transfer to the Self–Sufficiency Fund the share of the funds 
which have been allocated to the Sault Ste. Marie Tribe pursuant to section 104. 

(2) Notwithstanding any other provision of law, after the transfer required by 
paragraph (1) the approval of the Secretary for any payment or distribution from the 
principal or income of the Self–Sufficiency Fund shall not be required and the 
Secretary shall have no trust responsibility for the investment, administration, or 
expenditure of the principal or income of the Self–Sufficiency Fund. 

(f) LANDS ACQUIRED USING INTEREST OR OTHER INCOME OF THE 
SELF–SUFFICIENCY FUND.—Any lands acquired using amounts from interest or 
other income of the Self–Sufficiency Fund shall be held in trust by the Secretary for 
the benefit of the tribe. 
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United States Code 

Title 25.  Indians 

Chapter 29.  Indian Gaming Regulations 

§ 2710. Tribal gaming ordinances 

*** 

(d) Class III gaming activities; authorization; revocation; Tribal-State compact 

(1) Class III gaming activities shall be lawful on Indian lands only if such activities 
are-- 

(A) authorized by an ordinance or resolution that-- 

(i) is adopted by the governing body of the Indian tribe having jurisdiction over such 
lands, 

(ii) meets the requirements of subsection (b), and 

(iii) is approved by the Chairman, 

(B) located in a State that permits such gaming for any purpose by any person, 
organization, or entity, and 

(C) conducted in conformance with a Tribal-State compact entered into by the Indian 
tribe and the State under paragraph (3) that is in effect. 

(2)(A) If any Indian tribe proposes to engage in, or to authorize any person or entity 
to engage in, a class III gaming activity on Indian lands of the Indian tribe, the 
governing body of the Indian tribe shall adopt and submit to the Chairman an 
ordinance or resolution that meets the requirements of subsection (b). 

(B) The Chairman shall approve any ordinance or resolution described in 
subparagraph (A), unless the Chairman specifically determines that-- 
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(i) the ordinance or resolution was not adopted in compliance with the governing 
documents of the Indian tribe, or 

(ii) the tribal governing body was significantly and unduly influenced in the adoption 
of such ordinance or resolution by any person identified in section 2711(e)(1)(D) of 
this title. 

Upon the approval of such an ordinance or resolution, the Chairman shall publish in 
the Federal Register such ordinance or resolution and the order of approval. 

(C) Effective with the publication under subparagraph (B) of an ordinance or 
resolution adopted by the governing body of an Indian tribe that has been approved 
by the Chairman under subparagraph (B), class III gaming activity on the Indian 
lands of the Indian tribe shall be fully subject to the terms and conditions of the 
Tribal-State compact entered into under paragraph (3) by the Indian tribe that is in 
effect. 

(D)(i) The governing body of an Indian tribe, in its sole discretion and without the 
approval of the Chairman, may adopt an ordinance or resolution revoking any prior 
ordinance or resolution that authorized class III gaming on the Indian lands of the 
Indian tribe. Such revocation shall render class III gaming illegal on the Indian lands 
of such Indian tribe. 

(ii) The Indian tribe shall submit any revocation ordinance or resolution described 
in clause (i) to the Chairman. The Chairman shall publish such ordinance or 
resolution in the Federal Register and the revocation provided by such ordinance or 
resolution shall take effect on the date of such publication. 

(iii) Notwithstanding any other provision of this subsection-- 

(I) any person or entity operating a class III gaming activity pursuant to this 
paragraph on the date on which an ordinance or resolution described in clause (i) 
that revokes authorization for such class III gaming activity is published in the 
Federal Register may, during the 1-year period beginning on the date on which such 
revocation ordinance or resolution is published under clause (ii), continue to operate 
such activity in conformance with the Tribal-State compact entered into under 
paragraph (3) that is in effect, and 
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(II) any civil action that arises before, and any crime that is committed before, the 
close of such 1-year period shall not be affected by such revocation ordinance or 
resolution. 

(3)(A) Any Indian tribe having jurisdiction over the Indian lands upon which a class 
III gaming activity is being conducted, or is to be conducted, shall request the State 
in which such lands are located to enter into negotiations for the purpose of entering 
into a Tribal-State compact governing the conduct of gaming activities. Upon 
receiving such a request, the State shall negotiate with the Indian tribe in good faith 
to enter into such a compact. 

(B) Any State and any Indian tribe may enter into a Tribal-State compact governing 
gaming activities on the Indian lands of the Indian tribe, but such compact shall take 
effect only when notice of approval by the Secretary of such compact has been 
published by the Secretary in the Federal Register. 

(C) Any Tribal-State compact negotiated under subparagraph (A) may include 
provisions relating to-- 

(i) the application of the criminal and civil laws and regulations of the Indian tribe 
or the State that are directly related to, and necessary for, the licensing and regulation 
of such activity; 

(ii) the allocation of criminal and civil jurisdiction between the State and the Indian 
tribe necessary for the enforcement of such laws and regulations; 

(iii) the assessment by the State of such activities in such amounts as are necessary 
to defray the costs of regulating such activity; 

(iv) taxation by the Indian tribe of such activity in amounts comparable to amounts 
assessed by the State for comparable activities; 

(v) remedies for breach of contract; 

(vi) standards for the operation of such activity and maintenance of the gaming 
facility, including licensing; and 

(vii) any other subjects that are directly related to the operation of gaming activities. 
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(4) Except for any assessments that may be agreed to under paragraph (3)(C)(iii) of 
this subsection, nothing in this section shall be interpreted as conferring upon a State 
or any of its political subdivisions authority to impose any tax, fee, charge, or other 
assessment upon an Indian tribe or upon any other person or entity authorized by an 
Indian tribe to engage in a class III activity. No State may refuse to enter into the 
negotiations described in paragraph (3)(A) based upon the lack of authority in such 
State, or its political subdivisions, to impose such a tax, fee, charge, or other 
assessment. 

(5) Nothing in this subsection shall impair the right of an Indian tribe to regulate 
class III gaming on its Indian lands concurrently with the State, except to the extent 
that such regulation is inconsistent with, or less stringent than, the State laws and 
regulations made applicable by any Tribal-State compact entered into by the Indian 
tribe under paragraph (3) that is in effect. 

(6) The provisions of section 1175 of Title 15 shall not apply to any gaming 
conducted under a Tribal-State compact that-- 

(A) is entered into under paragraph (3) by a State in which gambling devices are 
legal, and 

(B) is in effect. 

(7)(A) The United States district courts shall have jurisdiction over-- 

(i) any cause of action initiated by an Indian tribe arising from the failure of a State 
to enter into negotiations with the Indian tribe for the purpose of entering into a 
Tribal-State compact under paragraph (3) or to conduct such negotiations in good 
faith, 

(ii) any cause of action initiated by a State or Indian tribe to enjoin a class III gaming 
activity located on Indian lands and conducted in violation of any Tribal-State 
compact entered into under paragraph (3) that is in effect, and 

(iii) any cause of action initiated by the Secretary to enforce the procedures 
prescribed under subparagraph (B)(vii). 
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(B)(i) An Indian tribe may initiate a cause of action described in subparagraph (A)(i) 
only after the close of the 180-day period beginning on the date on which the Indian 
tribe requested the State to enter into negotiations under paragraph (3)(A). 

(ii) In any action described in subparagraph (A)(i), upon the introduction of evidence 
by an Indian tribe that-- 

(I) a Tribal-State compact has not been entered into under paragraph (3), and 

(II) the State did not respond to the request of the Indian tribe to negotiate such a 
compact or did not respond to such request in good faith, 

the burden of proof shall be upon the State to prove that the State has negotiated with 
the Indian tribe in good faith to conclude a Tribal-State compact governing the 
conduct of gaming activities. 

(iii) If, in any action described in subparagraph (A)(i), the court finds that the State 
has failed to negotiate in good faith with the Indian tribe to conclude a Tribal-State 
compact governing the conduct of gaming activities, the court shall order the State 
and the Indian Tribe to conclude such a compact within a 60-day period. In 
determining in such an action whether a State has negotiated in good faith, the court-
- 

 I) may take into account the public interest, public safety, criminality, financial 
integrity, and adverse economic impacts on existing gaming activities, and 

(II) shall consider any demand by the State for direct taxation of the Indian tribe or 
of any Indian lands as evidence that the State has not negotiated in good faith. 

(iv) If a State and an Indian tribe fail to conclude a Tribal-State compact governing 
the conduct of gaming activities on the Indian lands subject to the jurisdiction of 
such Indian tribe within the 60-day period provided in the order of a court issued 
under clause (iii), the Indian tribe and the State shall each submit to a mediator 
appointed by the court a proposed compact that represents their last best offer for a 
compact. The mediator shall select from the two proposed compacts the one which 
best comports with the terms of this chapter and any other applicable Federal law 
and with the findings and order of the court. 
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(v) The mediator appointed by the court under clause (iv) shall submit to the State 
and the Indian tribe the compact selected by the mediator under clause (iv). 

(vi) If a State consents to a proposed compact during the 60-day period beginning 
on the date on which the proposed compact is submitted by the mediator to the State 
under clause (v), the proposed compact shall be treated as a Tribal-State compact 
entered into under paragraph (3). 

(vii) If the State does not consent during the 60-day period described in clause (vi) 
to a proposed compact submitted by a mediator under clause (v), the mediator shall 
notify the Secretary and the Secretary shall prescribe, in consultation with the Indian 
tribe, procedures-- 

(I) which are consistent with the proposed compact selected by the mediator under 
clause (iv), the provisions of this chapter, and the relevant provisions of the laws of 
the State, and 

 (II) under which class III gaming may be conducted on the Indian lands over which 
the Indian tribe has jurisdiction. 

(8)(A) The Secretary is authorized to approve any Tribal-State compact entered into 
between an Indian tribe and a State governing gaming on Indian lands of such Indian 
tribe. 

(B) The Secretary may disapprove a compact described in subparagraph (A) only if 
such compact violates-- 

(i) any provision of this chapter, 

(ii) any other provision of Federal law that does not relate to jurisdiction over gaming 
on Indian lands, or 

(iii) the trust obligations of the United States to Indians. 

(C) If the Secretary does not approve or disapprove a compact described in 
subparagraph (A) before the date that is 45 days after the date on which the compact 
is submitted to the Secretary for approval, the compact shall be considered to have 
been approved by the Secretary, but only to the extent the compact is consistent with 
the provisions of this chapter. 
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(D) The Secretary shall publish in the Federal Register notice of any Tribal-State 
compact that is approved, or considered to have been approved, under this 
paragraph. 

(9) An Indian tribe may enter into a management contract for the operation of a class 
III gaming activity if such contract has been submitted to, and approved by, the 
Chairman. The Chairman's review and approval of such contract shall be governed 
by the provisions of subsections (b), (c), (d), (f), (g), and (h) of section 2711 of this 
title.
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United States Code 

Title 25.  Indians 

Chapter 29.  Indian Gaming Regulations 

§ 2719. Gaming on lands acquired after October 17, 1998 

(a) Prohibition on lands acquired in trust by Secretary 

Except as provided in subsection (b), gaming regulated by this chapter shall not be 
conducted on lands acquired by the Secretary in trust for the benefit of an Indian 
tribe after October 17, 1988, unless-- 

(1) such lands are located within or contiguous to the boundaries of the reservation 
of the Indian tribe on October 17, 1988; or 

(2) the Indian tribe has no reservation on October 17, 1988, and-- 

(A) such lands are located in Oklahoma and-- 

(i) are within the boundaries of the Indian tribe's former reservation, as defined by 
the Secretary, or 

(ii) are contiguous to other land held in trust or restricted status by the United States 
for the Indian tribe in Oklahoma; or 

(B) such lands are located in a State other than Oklahoma and are within the Indian 
tribe’s last recognized reservation within the State or States within which such Indian 
tribe is presently located. 

(b) Exceptions 

(1) Subsection (a) will not apply when-- 

(A) the Secretary, after consultation with the Indian tribe and appropriate State and 
local officials, including officials of other nearby Indian tribes, determines that a 
gaming establishment on newly acquired lands would be in the best interest of the 
Indian tribe and its members, and would not be detrimental to the surrounding 

USCA Case #20-5128      Document #1868196            Filed: 10/26/2020      Page 50 of 52



Add. 12 

community, but only if the Governor of the State in which the gaming activity is to 
be conducted concurs in the Secretary's determination; or 

(B) lands are taken into trust as part of-- 

(i) a settlement of a land claim, 

(ii) the initial reservation of an Indian tribe acknowledged by the Secretary under the 
Federal acknowledgment process, or 

(iii) the restoration of lands for an Indian tribe that is restored to Federal recognition. 

(2) Subsection (a) shall not apply to-- 

(A) any lands involved in the trust petition of the St. Croix Chippewa Indians of 
Wisconsin that is the subject of the action filed in the United States District Court 
for the District of Columbia entitled St. Croix Chippewa Indians of Wisconsin v. 
United States, Civ. No. 86-2278, or 

(B) the interests of the Miccosukee Tribe of Indians of Florida in approximately 25 
contiguous acres of land, more or less, in Dade County, Florida, located within one 
mile of the intersection of State Road Numbered 27 (also known as Krome Avenue) 
and the Tamiami Trail. 

(3) Upon request of the governing body of the Miccosukee Tribe of Indians of 
Florida, the Secretary shall, notwithstanding any other provision of law, accept the 
transfer by such Tribe to the Secretary of the interests of such Tribe in the lands 
described in paragraph (2)(B) and the Secretary shall declare that such interests are 
held in trust by the Secretary for the benefit of such Tribe and that such interests are 
part of the reservation of such Tribe under sections 5108 and 5110 of this title, 
subject to any encumbrances and rights that are held at the time of such transfer by 
any person or entity other than such Tribe. The Secretary shall publish in the Federal 
Register the legal description of any lands that are declared held in trust by the 
Secretary under this paragraph. 

(c) Authority of Secretary not affected 

Nothing in this section shall affect or diminish the authority and responsibility of the 
Secretary to take land into trust. 
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(d) Application of Title 26 

(1) The provisions of Title 26 (including sections 1441, 3402(q), 6041, and 6050I, 
and chapter 35 of such title) concerning the reporting and withholding of taxes with 
respect to the winnings from gaming or wagering operations shall apply to Indian 
gaming operations conducted pursuant to this chapter, or under a Tribal-State 
compact entered into under section 2710(d)(3) of this title that is in effect, in the 
same manner as such provisions apply to State gaming and wagering operations. 

(2) The provisions of this subsection shall apply notwithstanding any other provision 
of law enacted before, on, or after October 17, 1988, unless such other provision of 
law specifically cites this subsection. 
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